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Dakota  Territory,  t 
Secretary's  Office,  Yankton.  ( 


I  HKRKBY  certify,  that  I  have  this  day  delivered  to  Stone  & 
Kingsbury,  Public  Printers  for  Dakota  Territory,  true  and 
itorrect  copies  of  all  the  public  and  private  laws,  memorials* 
and  resolutions,  passed  and  approved,  during  the  ninth 
session  of  the  Legislative  Assembly  of  said  Territory. 

Witness  my  hand  and  seal,  this  twentieth  day  of 


Wk  hkkkbt  certify  that  the  following  Laws,  Memorials  and 
Resolutions,  are  true  and  correct  copies,  as  given  us  for  pub- 
lication by  the  Secretary  of  the  Territory,  as  set  forth  in  the 
pnM?(»ding  authentication. 


January,  A.  D.  1871. 


GEO.  A.  BATCHELDER, 

Secretary. 


Yankton  Press  Office,  j  • 
Yankton,  D.  T.,  May  1,  1871.  \ 


STONE  &  KINGSBURY, 
Public  Printers,  Dakota  TeiTitory. 


GENERAL  LAWS. 


AMENDMENTS. 


CHAPTER  1. 

Ax  Act  to  Amend  CnAPT>:u  four  of  tiie  Session  Laws  ok 

1865-6  RELATING  TO  ACKNOWLEDGMENTS. 

Be  it  enacted  by  tJie  Legislaiive  Assembly  of  live  Territory  of 

Dakota: 

Section  1.  Tliat  section  five  hundred  and  sixteen  of  chap- 
ter four  of  the  session  laws  of  1865-6,  be  amended  so  as  to 
read  as  follows:  The  proof  or  acknowledgment  of  an  instm- 
ment  may  be  made  at  any  place  in  this  Territory,  before^ — 

A  Judge  of  the  district  court;  *  m^nu^T'''*'' 

A  Judge  of  the  supreme  court ; 

A  Notary  Public. 

Sec.  2.  All  acts  or  parts  of  acts  inconsistent  with  this  act  wcpcaicd. 
are  liereby  repealed. 

Sxc.  3.  This  act  shall  take  effect  and  be  in  force  from  and  ^^^^^"^ 
after  its  passage  and  approTal. 

Appro%-ed,  Jan.  13, 1871. 
1 
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CHAPTER  2. 

An  Act  to  Amknd  Section  sixteen  of  Chaptkk  four  of 
THE  Session  Laws  of  1868-69. 

Be  it  macted  by  the  Legislative  Assernbly  of  iJie  Territory  of 

Dakota: 

sectiou  16,       Section  1.  That  section  sixteen  of  chapter  four  of  the  session 
^e^'      laws  of  1868-69  be  and  the  same  is  hereby  amended,  by 
striking  out  the  word  "  lessons in  the  eleventh  line  of  said 
section  and  inserting  the  word  "  sessions." 
Approved,  Jan.  13,  1871. 


CHAPTEE  3- 

An  Act  to  Amend  an  act  entitled  '*An  Act  to  Sim- 
PLiFY  AND  Abridge  the  Practice,  Pleadings,  and  Pro- 
ceedings OF  THE  Courts  of  this  Territory." 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of 

DaJcota : 

iiSjivli**  Section  1.  That  section  eighty-live,  title  five,  of  the  Code  of 
amended.  Clvil  Piocedurc  be  so  amended  at  the  end  of  said  section  as  to 
read  as  follows:  Atid  be  it  furtMr  procidr.dy  Tliat  in  an  action 
affecting  the  title  to  real  propeiiy,  the  plaintiff  at  the  time  of 
tiling  the  complaint,  or  at  some  subsequent  time  within  four 
days  thereafter,  shall  enter  into  bonds  with  good  and  suffi- 
cient security,  in  double  the  amount  claimed  in  such  com- 
plaint, and  file  the  same  with  the  clerk  of  the  court  of  the 
district  or  county  in  which  such  action  is  to  be  tried,  as  in- 
demnity  for  all  damages  that  may  accrue  to  the  defendant  in 
such  action,  and  in  default  of  the  filing  of  said  bond,  then  the 
action  shall  be  dismissed  with  such  damages  for  defendant 
as  the  court  in  its  discretion  shall  deem  proper:  Provided 
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further,  That  this  shall  apply  to  any  action  or  proceeding 
now  pending  in  any  of  the  conrts  of  this  Territory. 

StX3.2.  This  act  shall  take  eflTect  and  be  in  force  from  and  ^Toukc  effect, 
aRer  its  passage  and. approval. 

Approved,  Jan.  13, 1871. 


0 


CHAPTER  4. 

Aif  Act  to  Amend  an  act  entitled  An  Act  to  divide 

THE  TeKRITORY  OF  DAKOTA  INTO  COUNCIL  AND  RePRE- 
8EXTATIVE  DISTRICTS  AND   APPORTION    THE  COUNCILMEN 

AND  Representatives  therein. 

Be  it  encu'ied  hy  the  Legislaiim  AsseTnbly  of  the  Territory  of 

Dakota: 

Section  1.  That  an  act  entitled  an  act  to  divide  the  Territo-  Apportion- 
ment bill 

ry  of  Dakota  into  conncil  and  representative  districts,  and  amended, 
apportion  the  conncilmen  and  representatives  therein,  ap- 
proved, January  10th,  A.  D.  1871,  be  and  is  hereby  amended 
as  follows,  to-wit: 

Sec.  2.  Strike  out  all  of  section  (4)  four,  and  substitute  as.^iJ^oancir 

^  ^  '  ana  Keprepen- 

follows:  Be  it  farther  enacted,  That  the  county  of  Yankton 
shall  constitute  the  third  (3d)  council  and  representative  dis- 
trict^ and  shall  be  entitled  to  a  representation  of  three  (3) 
members  of  the  Council,  and  five  members  of  the  House  of 
Representatives. 

Sec.  3.  Strike  out  all  of  section  seven  and  substitute  as  foVJ^^^^^^}^ 
lows:  Be  it  fuHh^  enacted.  That  the  counties  [of]  Lincoln,Min-  ^^'^''^ 
haha,  Brookings,  Turner  and  Deuel  shall  constitute  the  six 
(6th)  conncil  and  representative  district,  and  shall  be  entitled 
to  one  (1)  member  of  the  Council  and  six  (6)  members  of  the 
House  of  Representatives. 

Sec.  4.  This  act  shall  take  effect  and  be  in  force  from  and  whSJ**"***^' 
ttft«r  its  passage  and  approval. 

Approved,  Jan.  13,  1871. 
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CHAPTER  5. 

An  Act  to  Amkxd  Ciiapteu  Piftkex  (15)  of  tiie  Session- 
Laws  OF  18()7-8,  iiKLATixo  TO  Incobpokations. 

lie  it  enaded  hy  the  Legisiaiim  Assembly  of  ilie  Territory  of 

DaJkOta: 

•Section  Section  1.  Section  59  of  chapter  15  of  the  session  laws  of 
t»f  i867-«,      1867-8, 1)0  so  amenaod  as  to  read  m  tiie  lu-st  line  of  said  sec- 

aiiU'.Ducd. 

tion,  "one-thii'd  of  the  officers  of  any  such  incorporated  com- 
panies." 

T.»tnkcniT«ct.    Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  approval. 
Api)roved,  Januaiy  13,  1871. 


(  HAPTER  6. 

An  Act  to  A^iend  an  act  to  Pkotect  Peusons  Holding 
Public  Lands,  Appboved,  Apkil  30tii,  1803. 

Ik  it  enacted  try  tlve  Leyislaiim  Assemihly  of  the  Territory/  of 

Dakota: 

An  act  to  pro-    SECTION  1.  That  iu  sectiou  3,  line  11,  the  words  ''unless  he 

tort  pcnton?  '  ' 

JlnpuhficKn^      ^'^^^     ^  cLtizcu  of  tliis  Ten'itoiy,"  ho  stricken  out. 

amended. 

^To^tako  .iffoct.    Sec.  2.  This  m^t  shall  take  effcHjk  and  be  in  force  from  and  af- 
ter its  passage  and  approval. 
Approved,  December  31, 1870. 


Digitized  by 


APPORTIOinCENT. 


APPORTIONMENT. 


CHAPTER  7. 

Ax  Act  to  i>ivide  the  Tekritory  of  Dakota  into  Cocncil 

AND  RePRKSEKTATIVE  DISTRICTS,  AND  APPORTIONING  THE 
CorXCILMEX  AND  REPR>:SENTATrV'ES  THEREIN. 

lie  tt  ennded  hy  the  Legislaiim  Assembly  of  tlie  Ta  ritory  of 

Dakota: 

Si-XTioN  1.  Tliatthe  Legislative  Assembly  of  the  Territoiy  ^ J;ci;lb\y 
of  Dakota,  shall,  antil  otherwise  directed  by  law,  consist  of  * 
thirteen  (13)  Conncilmen,  and  twenty-six  (26)  members  of  thii 
Ilonse  of  Representatives. 

Sec.  2.  The  county  of  Union  shall  constitute  the  first  conn-  and'^Kcpro^m? 
ril  and  representative  district,  and  shall  be  entitled  to  a  re-  i^i^trici. 
presentation  of  three  (3)  members  of  the  Council,  and  five  (5) 
members  of  the  House  of  Representatives. 

Sec.  3.  The  county  of  Clay  shall  constitute  the  second  coun-  eif ^SIIS^Ri!*"?.: 
cil  and  representative  district,  and  shall  be  Entitled  to  arepre-  «^«ntfttivo  iLi. 
sentation  of  three  (3)  members  of  the  Council  and  five  mem- 
Iws  of  the  House  of  Representatives. 

Sec.  4.  The  county  of  Yankton  shall  constitute  the  third  Tiiird  council 

and  Rei>ret»4Mi- 

<-ouncil  and  representative  district,  and  shall  be  entitled  to  at***^'« 
representation  of  four  (4)  members  of  the  Council  and  four  (4) 
members  of  the  House  of  Representatives. 

Sec  5.  The  counties  of  Bon  Homme  and  Hutchinson  shall  cn^aSJ^^JJ""^ 
TODstitnte  the  fourth  council  and  representative  district,  and  •^^"^a"^® 
^hall  be  entitled  to  a  representation  of  one  (1)  member  of  the 
C'onncil  and  two  (2)  members  of  the  House  of  Representatives. 
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and*^S^^"    Sec.  6.  The  counties  of  Charles  Mix  and  Buffalo  shall  con- 
tative  rfistfict.  stitute  the  fifth  council  and  representative  district,  and  shall  be 
entitled  to  a  representation  of  one  (1)  member  of  the  Council 
and  two  (2)  members  of  the  House  of  Representatives. 
and^itepreMn-"  couuties  of  Liucolu,  Minnehaha,  Brookings, 

uttve  fiiatrict.  D^jel  and  Armstrong  shall  constitute  the  sixth  council  and  re- 
presentative district,  and  shall  have  a  representation  of  seven 
(7)  members  of  the  House  of  Representatives. 
cn'and*'R?p°rS:    Sec.  8.  The  counties  of  Pembina  and  Dakota  shall  consti- 
sontatiTeDiB-  seventh  council  and  representative  districrt,  and  shall 

be  entitled  to  a  representa,tion  of  one  member  of  the  Council 
and  one  member  of  the  House  of  Representatives. 
^Ttotoke effect,  g  rpj^jg      ^^jj^jj  ^^j^^  ^ff^^        ^ye  lu  force  ftom  and 

after  its  passage  and  approval  by  the  Governor. 
Approved,  January  10, 1871. 


CIVIL  CODE. 


CHAPTER  8. 

An  Act  to  establish  a  Civil  Code. 

Be  it  enacled  hy  the  Legislatine  Assembly  of  th^.  Territory  of 

Dakota: 

GENERAL  DEFINITIONS  AND  DIVISIONS. 

Sbction   1.  Title  of  Code. 

2.  Definition  of  Law. 

8.  Action  of  sovereign  power. 

4.  Two  kinds  of  law. 

5,  6.  Common  law. 

7.  Two  kinds  of  civil  rights. 

8.  Rights,  how  modified. 

9.  Divisions  of  the  Civil  Code. 
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Sectiok  1.  This  act  shall  be  known  as  the  Civil  Code  of  the 
Territory  of  Dakota. 

Sec.  2.  Law  is  a  rule  of  property  and  of  conduct  prescribed  uS®****"**" 
by  the  sovereign  power  of  the  Territory. 

Si».  3.  The  wUl  of  the  sovereign  power  is  expressed:  J^i^n^w!?^ 

1.  By  statutes,  which  are  the  acts  of  the  Legislature,  or  by 
the  ordinances  of  other  and  subordinate  legislative  bodies: 

2.  By  the  judgments  of  the  tribunals  enforcing  those  rules 
which,  though  not  enacted,  form  what  is  known  as  customary 
or  common  law. 

Sec.  4.  The  common  law  is  divided  into:  uJ!"''""^' 

1.  Public  law,  or  the  law  of  nations  ; 

2.  Domestic,  or  municipal  law. 

Sec.  5.  The  evidence  of  the  common  law  is  found  in  the  de-. 
risions  of  the  tribunals. 

Sec.  6.  In  this  Territory  there  is  no  common  law  in  any  common 
ease  where  the  law  is  declared  by  the  Codes. 

Sec.  7.  All  original  civil  rights  are  either: 

1.  Rights  of  person;  or 

2.  Rights  of  property. 

Sec.  8.  Rights  of  property  and  of  person  may  be  waived,  mSSSl^*'' 
Hurrendered,  or  lost  by  neglect,  in  the  cases  provided  by  Ibw. 
Sec.  9.  This  Code  has  four  general  divisions:  th?civnc!)Si. 

1.  The  first  relates  to  Persons; 

2.  The  second  to  Property; 

3.  The  third  to  Obligations; 

4.  The  fourth  contains  General  Provisions  relating  to  Per- 
sons, Property  and  Obligations. 
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OrviL  CODE. 


DIVISION  FIRST. 


PERSONS. 


Paut  I. 
II. 
III. 


Persons. 

Personal  Rights. 
Personal  Relations. 


nI>A»X  I. 


PEKSOXS. 


Sbctiox  10.  Minor,  what. 

11.  Adult,  what. 

12.  Unlwm  child. 

13.  Pereona  of  uuBound  mind. 

14.  Custody  of  minors,  etc. 

15.  Power  of  minors. 

16.  (Contracts  of  minorn. 

17.  When  minor  may  disaffirm. 

18.  Cunnot  disaffirm  am  tract  for  necessaries. 

19.  Nor  certain  obligations. 

20.  Contracts  of  persons  without  understanding;. 

21.  Contracts  of  other  insane  persons. 

22.  Powers  of  persons  whose  incapacity  has  been  adjudgiMl. 

23.  24.  Wrongs. 

25.  Minors  may  enforce  their  rights. 

26.  Indians. 


Definition  of  a    Sec.  10.  A  Hiinor  is  a  person  under  the  age  of  twenty-one 

minor. 

years. 

Dcunitionof     Sec.  11.  All  otlier  persons  are  adults. 

an  adult. 

Unborn  child.  Sec.  12.  A  cliild  coiicelved  but  not  born,  is  to  be  deemed  an 
existing  person,  so  far  as  may  be  necessary  for  its  interests  in 
the  event  of  its  subsequent  birth. 


CIVIL  oor^E. 


0 


Sec.  13.  Persons  of  unsound  mind,  within  the  meaning  ^^^'sr^idmlnd""' 
this  (bde,  are  idiots,  lunatics  and  imbeciles. 

Sxc.  14.  The  custody  of  minors  and  persons  of  iins()und^Sre,^^c^*'^°'^' 
mind  is  regulated  by  Part  III  of  this  Division. 
Skc.  L").  a  minor  cannot  give  a  delegation  of  power.  nore?*^"*  °'  '"^ 

Skc.  1(5.  A  minor  may  make  a  <*onvey ance  or  other  contract  minoro™*^^** 
in  the  same  manner  as  any  other  person,  subject  only  to  his 
jiower  of  disaffirmance  under  the  provisions  of  this  Title,  and 
t(»  the  provisions  of  the  Title  on  Marriage. 

Sec.  17.  In  all  cases  other  than  those  specified  by  sections  ^^.^^uaflfra!^ 
18  and  19,  the  contract  of  a  minor  may,  upon  restoring  the 
consideration  to  the  party  fiom  whom  it  was  received,  be  dis- 
affirmed by  the  minor  himself,  either  before  his  majority,  or 
^vithin  a  reasonable  time  afterwards,  or,  in  case  of  his  death 
within  that  period,  by  his  heirs  or  personal  representatives. 

Sec.  18.  A  minor,  or  a  person  of  unsound  mind  of  whatever  f^^^^^^^x^' 
degree,  cannot  disaffirm  a  contract,  otherwise  valid,  to  pay 
the  reasonable  value  of  things  necessary  for  his  support,  or 
for  that  of  his  family,  entered  into  by  him  when  not  under  the 
i^are  of  a  parent  or  guardian  able  to  provide  for  him. 

SiX).  19.  A  minor  cannot  disaffirm  an  obligation,  otherwise  ^^^.^^^l^^^^^'' 
valid,  entered  into  by  him  under  the  express  authority  or  di- ' 
wtion  of  a  statute. 

Sec.  20.  A  person  entirely  without  understanding  has  no  contracts  of 
power  to  contract,  except  m  the  case  mentioned  m  section  18 j  undcri^tanci- 
unlesB  expressly  authorized  by  statute. 

Sec.  21.  A  person  of  unsound  mind,  but  not  entirely  with-  oSKSo"^ 
out  understanding,  may  make  a  conveyance  or  other  contract,  p^'*^"'' 
hefore  his  incapacity  has  been  judicially  determined,  subject 
to  rescission,  as  provided  in  the  chapter  on  Rescission. 

Sec.  22.  After  his  incapacity  has  been  judicially  detemiin-  eonT'whose^n 
^  a  person  of  unsound  mind  can  make  no  conveyance  or  SJSS^i^nd^. 
other  contract,  nor  delegate  any  power,  nor  waive  any  right, 
ttntfl  his  restoration  to  capacity  is  judicially  determined.  But 
tf  actually  restored  to  capacity,  he  may  make  a  will,  though 
Ma  restoration  is  hot  thus  determined. 

Sec.  23.  A  minor,  or  a  person  of  unsound  mind,  of  what-  wrongt. 
^  degree,  is  liable  for  a  wrong  done  by  him,  in  like  manner 
with  any  oth<%r  person. 
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Sec.  24.  A  minor,  or  person  of  unsound  mind,  cannot  be 
subjected  to  exemplary  damages,  unless  at  the  time  of  the  a<it 
he  was  capable  of  knowing  that  it  was  wrongful. 
enfo^°7h™V^  Sec.  25.  A  minor  may  enforce  his  rights  by  civil  action,  or 
riffhtB.  other  legal  proceedings,  in  the  same  manner  as  a  person  of 
full  age,  excej)t  that  a  guardian  must  be  appointed  to  conduct 
the  same. 

iiHiraiiH.         gjj^  26.  Indians  resident  within  this  Territory  have  the 
same  rights  and  duties  as  other  persons;  except  that: 

1.  They  cannot  vote  or  hold  office;  and  that, 

2.  They  cannot  grant,  lease  or  incumber  Indian  lands,  ex- 
cept in  the  cases  provided  by  special  laws. 


I'ART  II. 


l»KKSONAL  KIOnTS. 


Skction  27.  General  pei'sonal  rights. 
*28.  Defamation,  what. 
29.  Libel,  what. 
«0.  Slander,  what. 

What  couimimications  are  privileged. 
}i2.  Protection  to  personal  relations. 
33.  Right  io  unc  force. 

tonSfrighu.'^  Sec.  27.  Besides  the  personal  rights  mentioned  or  nvognized 
in  the  Politi<*al  Code,  every  person  has,  subject  to  the  qnaliti- 
(•ations  and  restrictions  provided  by  law,  the  right  of  prot«v- 
tion  from  bodily  restraint  or  harm,  from  personal  insult,  fr  om 
clefamation,  and  from  injury  to  his  personal  relations. 

^Defamation.     gj^,  gS.  Dcfamatiou  is  effected  by: 

1.  Libel;  or, 

2.  Slander. 

lukji,  what.  gEC.  29.  Libel  is  a  false  and  unprivileged  publication  by 
writing,  printing,  picture,  effigy  or  other  fixed  representation 
to  the  eye,  which  exposes  any  person  to  hatred,  (»ontempt, 
ridicule  or  obloquy,  or  which  causes  him  to  be  shunned  or 
avoided,  or  which  has  a  tendency  to  injure  him  in  his  ocx-u- 
pation. 

Slander,  what.  gg^  3()  glaudcr  is  a  false  and  unprivileged  publication, 
other  than  libel,  which: 

1.  Charges  any  person  with  crime,  or  with  having  been  in- 
dicted, convicted  or  punished  for  crime; 
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2.  Imputes  in  him  the  present  existence  of  an  infectious, 
contagious  or  loathsome  disease; 

3.  Tends  directly  to  injure  him  in  respect  to  his  office,  pro- 
fession, trade  or  business,  either  by  imputing  to  him  general 
disqualification  in  those  respects  which  the  oflSice  or  other 
occupation  pec;uliarly  requires,  or  by  imputing  something 
with  reference  to  his  ofllce,  profession,  trade  or  business  that 
has  a  natural  tendency  to  lessen  its  profit; 

4.  Imputes  to  him  impotence  or  want  of  chastity;  or, 

5.  Which,  by  natural  consequence,  causes  actual  damage. 

Sec.  31.  A  privileged  publication  is  one  made:  ni^?Sii?S?'' 

1.  In  the  proper  discharge  of  an  official  duty;  privileged. 

2.  In  testifying  as  a  witness,  in  any  proceeding  authorized 
by  law,  to  a  matter  pertinent  and  material,  or  in  reply  to  a 
question  allowed  by  the  tribunal; 

3.  In  a  communication,  without  malice,  to  a  person  inter- 
red therein,  by  one  who  was  also  interested,  or  who  stood 
in  such  a  relation  to  the  former  as  to  afford  a  reasonable 
ground  for  supposing  his  motive  innocent,  or  who  was  re- 
quested by  Wm  to  give  the  information;  or, 

4.  By  a  fair  and  true  report  in  a  newspaper,  without  malice, 
of  a  judidal,  legislative  or  other  public  official  proceeding,  or 
of  anything  said  in  the  course  thereof. 

Sec.  H2.  The  rights  of  personal  relation  forbid:  g^SSlS'S?.?" 

1.  Tlie  abduction  of  a  husband  firom  his  wife,  or  of  a  parent 
from  his  child; 

2.  The  abduction  or  enticement  of  a  wife  from  her  husband, 
of  a  child  from  a  parent,  or  from  a  guardian  entitled  to  its 
nistody,  or  of  a  servant  from  his  master; 

The  i^eduction  of  a  wife,  daughter,  orphan  sister,  or  ser- 
vant: and, 

4.  Any  injury  to  a  servant,  which  affects  his  ability  to  serve 
lii^niaiiter. 

Sec.  33.  Any  necessary  force  may  be  used  to  protect  from  ^^K^g^^^tooM 
wn)ngfDl  injury  the  person  or  property  of  oneself,  or  of  a 
wife,  husband,  child,  parent  or  other  relative  to  the  tbird  de- 
tfree,  a  ward,  servant  or  master. 
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^AJEinC  III. 

PERSONAL  IlKLATIONS. 

TiTi.K  1.  Marriage. 

TI.  Parent  and  Child. 
III.  Guardian  and  Ward, 
ly.  Ma*iter  and  Servant. 


TITLE  1. 

XTARRIAGE. 

(JiiAPTER  1.  The  Contract  of  Mairiagf. 
II.  Divorce. 

III.  Husband  and  Wife. 


Bkotiok  34.  Delinition  of  Marriage. 

85.  Consent,  how  proved. 

H6.  Persons  capable  of  marriage, 

in.  Consent  must  be  given  to  a  present  marriage. 

88.  Certain  marriages  incestuous. 

80.  Certain  marriages,  when  to  bo  deemed  void. 

40.  Polygamy  forbidden. 

41.  Coi\iugal  rights,  &c,  not  restored  by  iwrdon. 

42.  Marriages  of  Indians. 

48.  Certain  parts  of  Code  not  applicable. 

44.  Promise  of  Marriage. 

Sec.  34.  Marriage  is  a  personal  relation,  arising;  out  of  a 
civil  contract,  to  which  the  consent  of  parties  capable  of  n)al<- 
inf?  it  is  alone  necessary. 


OHAFl^ER  I. 


THE  CONTRACT  OF  MARRIAGE. 


Abtici^k  L  Validity. 

IL  Anthenlication. 


ARTICLE  I. 


VALIDITY. 
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Sei'.  35.  CJonj^eat  to  a  marriage  may  be  manifested  in  any  p^??!!""*' 
form,  and  may  be  proved  by  any  othex  fac:t. 

Sec.  30.  Any  unmarried  male  of  the  age  of  fourteen  years  bi^of m'SritgJ' 
or  upwards,  and  any  unmarried  female  of  the  age  of  tliirteen 
years  or  upwards,  and  not  othenvise  disqualifted,  is  (•ai)able 
i>f  consenting  to  man-iage;  subject  however,  to  tlie  provisions 
of  beotion  54  of  t;hi8  Code. 

Skc.  37.  The  consent  to  a  marriage  must  be  to  one  com-  bc^gwen^io"'^' 
raeni'in^  instantlj^,  and  not  to  an  agreement  to  marry  after-  fK"* 
wards. 

Stx.      Marriages  between  parents  and  childn^n,  ancestors  n,iue"1nc«^m- 
iind  (ii»>< vndants  of  every  degivt»,  and  between  brothers  and  sis- 
tersof  tin*  half  as  well  as  of  the  whole  blood,  are  incestuous, 
and  void  from  the  beginning;  whetlierthe  relationship  is  h*- 
gitimate  or  illegitimate. 

S>:c.  31).  If  either  party  to  a  mamage  is  incapable  <if  (•t)n- rii^JJ*ih^%o 
Niit  for  want  of  age  or  understanding,  or  is  incapable  from  ^  ccmcdvoid, 
|)liysi(*al  causes,  of  entering  into  the  maniagi*  state,  or  if  the 
roiust-nt  of  either  is  obtained  by  fraud  or  force,  the  marriage  is 
void  from  the  time  its  nullity  is  adjudged  by  a  competent  tri- 
bunal. 

Sr'.  40.  A  subsequent  marriage  contracted  by  any  person  bidde?*'"^ 
during  thi»  life  of  a  former  husband  or  wifi*  of  such  person, 
with  any  person  other  than  such  former  husband  or  wife,  is 
illegal  and  void  from  the  b<»ginning,  unless: 

1.  The  former  had  been  annulled  or  dissolved  for  some  cause 
other  than  the  adultery  of  such  person:  or, 

2.  Unless  such  former  husband  or  wife  had  been  finally  sen- 
tenced to  ii^prisonment  for  life;  or, 

3.  Unless  such  former  husband  or  wife  was  absent,  and  not 
known  to  such  person  to  be  living,  for  the  space  of  live  sue- 

.  cesgive  years  immediately  preceding  such  subsequent  mar- 
riage; in  which  case  the  subsequent  marriage  is  void  only 
from  the  time  its  nullity  is  adjudged  by  a  competent  tribunal. 

Sec.  41.  No  pardon  granted  after  the  approval  of  this  ^<^y^x^nSii^'&^ 
to  any  person  sentenced  to  imprisonment  for  life  in  this  Terri-  ^  pw^on. 
toiy,  restores  such  person  to  the  rights  of  any  previous  mar- 
riage, or  to  the  guardianship  of  any  issue  of  such  marriage. 

Sbc.  42.  Iiidians  contracting  marriage  according  to  the  In-  jJJ^J*^ 
dian  custom,  and  cohabiting  as  hu^baii^  and  wife,  are  lawftilly 
married. 
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ofc5dino?ap-  Sec.  43.  The  provisions  of  other  portions  of  this  Code  in 
piicaDie.       relation  to  contracts  and  the  capacity  of  persons  to  enter  into 

them,  have  no  application  to  the  contract  of  maniage. 
J^S^I®**^  Sec.  44.  A  promise  of  marriage  is  subject  to  the  same  mles 
as  contracts  in  general,  except  that  neither  party  is  bound  by 
a  promise  made  in  ignorance  of  the  other's  want  of  personal 
chastity,  and  that  either  is  released  therefrom  by  unchaste  con- 
duct on  the  part  of  the  other. 


ARTICLE  II. 

AUTHENTICATION . 

Skction  45.  Mode  of  autheaticAtiug  marriage. 

46.  Form  of  Marriage. 

47,  48.  Duties  of  the  officer  before  whom  a  marriage  is  solemnized. 

49.  Certificate  to  be  c^ven  to  either  contructiDg  party,  if  desired. 

50.  The  certificate. 

51.  The  entry  thereof. 

52.  Authentication  of  the  certificate. 
58.  Certificate,  entry,  &c.,  evidence. 


thSStteitinl"'     Sec.  45.  For  the  purpose  of  authentication,  according  to  the 
mAiTiagcB.     provisions  of  this  article,  a  marriage  must  be  solemnizi?d  in 
this  Territory,  in  the  manner  herein  prescribed,  by  oneormoreof 
the  following  persons,  namely :  Ministers  of  the  Gospel  or  priest«i 
of  any  denomination;  mayors,  recorders  or  aldermen  of  cities: 
judges  of  the  county  courts  or  justices  of  the  peace;  and,  in 
case  of  Indians,  also  the  peacemakers  acting  within  their  re- 
spective jurisdictions. 
J[]J1™^^         Sec.  46.  No  particular  form  is  required  upon  a  mamage, 
but  the  parties  must  solemnly  declare,  in  the  presence  of  the 
person  solemnizing  the  marriage,  and  of  at  least  one  witness, 
that  they  take  each  other  as  husband  and  wife, 
offlwsre  b^tore**    Sec.  47.  The  persou  solemnizing  a  marriage  must  ascertain, 
^?-M8%Siimn' *^  satisfaction: 


2S! 


1.  The  identity  of  the  parties; 

2.  Their  real  and  fall  names,  and  places  of  residence; 

3.  That  they  are  of  suflSicient  age  to  be  capable  of  contract- 
ing marriage;  and, 

4.  The  name  and  place  of  residence  of  the  witness,  or  of  two 
witnesses,  if  more  than  one  is  present. 

Sec.  48.  The  person  solemnizing  a  marriage  must  enter  the 
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facts  ascertained  by  him  pursuant  to  the  last  section,  and  the 
date  of  the  solemnization,  in  a  book  to  be  kept  by  him  for 
that  purpose. 

Sec.  49.  The  person  solemnizing  a  marriage  must  furnish  givl5^{5*StSe? 
to  either  party,  on  request,  a  certificate  thereof,  signed  by  him,  ?y"if*dciireS^" 
specifying: 

1.  The  names  and  places  of  residence  of  the  parties  married. 

'i.  That  they  were  known  to  him,  or  were  satisfactorily 
proved,  by  the  oath  of  a  person  known  to  him,  to  be  the  per- 
sons described  in  such  certificate; 

3.  That  he  had  ascertained  that  they  were  of  sufficient  age 
til  contract  man-iage; 

4.  The  name  and  place  of  residence  of  tlie  attesting  witness 
or  of  two  witnesses; 

0.  The  time  and  plac«  of  such  marriage;  and, 

6.  That,  after  due  inquiry  made,  there  appeared  to  be  no 
lawful  impediment  to  such  mairiage. 

Skc.  50.  The  certificate  mentioned  in  the  last  s^M  lion  may,  catel*^ 
within  six  months  after  the  marriage,  be  filed  with  the  clerk 
of  the  city  or  town  where  the  marriage  was  solemnized,  or 
where  either  of  the  parties  reside,  or  the  registiM*  of  deeds  of 
snch  comity,  and  when  thus  filed,  must  be  entered  in  a  book  to 
•M' proTided  by  such  officer,  in  the  alphabetical  order  of  the 
name  of  each  party,  and  in  the  order  of  time  in  which  it  is 
filed. 

Skc.  61.  The  entry  required  by  the  last  section  must  specify:  thl?eof°''^ 

1.  The  name  and  place  of  residence  of  each  party; 
i  The  time  and  place  of  marriage; 

3.  The  name  and  official  station  of  the  person  signing  the 
'vrtificate:  and, 

4.  The  time  when  the  certificate  was  filed. 

Sec.  52.  If  a  certificate  of  marriage  is  signed  by  a  minister  ti^'^iMhe^^r 
or  priest,  there  must  be  indorsed  or  annexed,  before  filing,  a  **<J<»t«- 
(certificate  of  a  magistrate  residing  in  the  same  county  with 
the  clerk,  that  the  person  by  whom  it  is  signed  is  personally 
known  to  such  magistrate,  and  has  acknowledged  the  execu- 
tion of  the  certificate,  in  his  presence,  or  that  the  execution 
of  the  certificate  by  a  minister  or  priest  of  some  religious 
denomination  has  been  proved  to  the  magistrate,  by  the 
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oath  of  a  person  known  to  him,  and  >Vlio  saw  the*  cmitii  atc 
executed. 

enS?r?A?!evi.  Sec.  52  A  rertiticate  of  mamage,  or  the  entry  thciwf 
******         made  as  above  directed,  or  a  copy  of  the  certificate  or  entry. 

duly  certified,  is  presnmptire  evidence  of  the  fact  of  the  mar- 
riage. 


CHAPTliR  II. 
DIVORCE. 

Akticlk  I.  Nullity. 

II.  Dissolution, 
ni.  Separation. 
IV.  General  Provisions. 


ABTIOLE  J. 

NULLITY. 

SscnoH  54  Cases  where  marriages  may  be  annulled. 

55.  Application  for  a  decision  of  nullity. 

56.  Children  of  annulled  marriage. 

57.  Custody  of  children. 

58.  Effect  of  Judgment  of  nullity. 

Caise»  where  Sec.  54.  A  marriage  mav  be  annulled  for  anr  of  the  follow- 
be  innniied.    ing  (^auses,  existiug  at  the  hme  of  the  mamaige: 

1.  That  the  party  seeking  to  have  the  marriage  annulled 
was  under  the  age  of  legal  consent;  unless  after  attaining  tlie 
age  of  consent,  such  party  for  any  time  freely  cohabited  with 
the  other  as  husband  or  wife; 

2.  That  the  former  husband  or  wife  of  either  party  was  liv- 
ing, and  the  marriage  with  such  former  husband  or  wife  was 
then  in  force; 

3.  That  the  wife  was  under  the  age  of  fourteen  years,  and 
that  the  marriage  was  without  the  consent  of  the  person  hav- 
ing the  legal  charge  of  her  person,  and  was  a  punishable 
offense  on  the  part  of  the  husband,  and  has  not  been  followed 
by  cohabitation,  nor  ratifi:ed  by  any  mutual  assent  of  the 
parties  since  the  wife  attained  the  age  of  fourteen  years; 
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4.  That  either  party  was  of  unsound  mind;  unless  such 
])artT,  after  coining  to  reason,  freely  cohabited  with  the  other 
as  linsband  or  wife; 

5.  That  the  consent  of  either  party  was  obtained  by  fraud, 
unless  such  party  afterwards,  with  full  knowledge  of  the  facts 
constituting  the  fraud,  fr<*oly  cohabited  with  the  other  as  hus- 
band or  wife; 

G.  Tliat  the  consent  of  either  pj^vty  was  obtained  by  forces 
unless  such  party  afterwards  freely  cohabited  witli  the  other 
as  husband  or  wife;  or, 

T.  That  either  party  Avas,  at  the  time  of  marriage,  physically 
incapable  of  entering  into  the  married  state;  and  such  inca- 
padtj'  continues,  and  appears  to  be  incurabh*. 

8ec.  55.  Within  the  timo  limitcHl  by  law  foi*  tlie  commence-  f^^^JSiS^lou  of 
ment  of  actions,  application  to  annul  a  marriage  may  be»"^'*^^ 


1.  If  for  the  cause  that  a  former  husband  or  wife  was  living; 
hy  either  party  during  the  life  of  the  oth«»i-,  or  hy  such  foniuM* 
liujsband  or  wife; 

±  If  for  the  cause  of  idiocy  ;  by  any  relativi^  of  the  idiot, 
intm»ste*l  to  avoid  the  marriage,  during  th<»  life  of  either 
party: 

If  for  the  cause  of  insanity  other  than  idiocy;  by  any 
rolaiivo  of  th«?  insane  party  interested  to  avoid  the  marriage, 
and  at  any  time  during  such  insanitj',  or  after  the  death  of  tln^ 
insane  party  in  that  condition,  and  during  the  life  of  the 
•»tber party;  or  by  the  insane  i)arty  after  the  restoration  of 
n-ason; 

4.  If  for  the  cause  of  fraud  or  force;  by  the  injured  party, 
or  the  parent  or  guardian  of  such  party,  or  a  relative  of  such 
party  interested  to  avoid  the  marriage,  during  the  life  of  either 
party; 

5.  If  no  apx>lication  has  been  made  by  the  party  or  a  rela- 
tive, application  may  be  made  in  any  of  tlu*  foregoing  cases, 
at  any  time  during  the  lif(5  of  both  parties,  by  a  guardian  of 
the  insane  or  injured  party,  appointed  by  the  court  for  the 
purpose; 

0.  If  for  the  cause  of  physical  incai)acity ;  Jipplication  can 
only  be  made  by  the  injured  party  against  the  incapacitated 
party;  and  in  aU  cases  must  be  made  within  two  years  from 
the  time  of  contracting  the  marriage; 
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7.  If  for  the  cause  specified  in  subdivision  3  of  section  54, 
by  the  wife  only. 

Children  of      Sec.  50.  Where  a  inariage  is  annulled  on  the  ground  that 

Annulled  mar-  ^ 

r^^ne-  a  former  husband  or  wife  was  living,  and  it  is  adjudged  that 
the  subsequent  marriage  was  contracted  in  good  faith,  and 
with  the  full  belief  of  the  parties  that  the  former  husband  or  ! 
wife  was  dead,  or  where  a  marriage  is  annulled  on  the  ground  | 
of  insanity,  children  begotten  before  the  judgment  must  be 
specified  in  the  judgment,  and  are  entitled  tp  succeed  in  the 
same  manner  as  legitimate  children  to  the  estate  of  the  pa- 
rent, who,  at  the  time  of  the  marriage,  was  competent  to  con- 
tract. 

cnstody  of      Sec.  57.  Thc  court  must  award  the  custody  of  the  children 

children. 

of  a  maniage  annulled  on  the  ground  of  fraud  or  force,  to  the 
innocent  parent,  and  may  also  provide  for  their  education  and 
maintenance  out  of  the  property  of  the  guilty  party. 
mentSfSuiiity!  A  judgmcut  of  nullity  of  marriage  rendered  during 

the  life  of  the  parties,  is  conclusive  evidence  of  nullity;  butif 
rendered  after  the  death  of  either  party  to  the  marriage,  it  is 
conclusive  only  as  against  the  parties  to  the  actIon,^lnd  those 
claiming  under  them. 


ARTICLE  II. 


DISSOLUTION. 

Skctiok  60.  Marriage,  how  dissolved. 

60.  Divorce  for  adultery. 

61.  Cases  in  which  divorce  for  adultery  is  denied. 

62.  63.  Legitimacy  of  issue. 

64.  When  re-marriage  is  forbidden. 

hJS^ioiied.     Sec.  59.  Marriage  is  dissolved: 

1.  By  the  death  or  sentence  to  imprisonment  for  life  of  either  > 
of  the  parties;  or 

2.  By  the  judgment  of  a  competent  tribunal. 

^^Divoree  tor  Sec.  60.  Tho  dlssolutiou  of  a  marriage  may  be  adjudged 
whenever  adultery  has  been  committed  by  husband  or  wife,  in 
any  of  the  following  cases: 

1.  Where  both  husband  and  wife  were  actual  inhabitants  of 
this  Territory  at  the  time  of  the  commission  of  the  adultery; 

2.  Where  the  marriage  t(      place  within  the  Territory; 
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Whore  the  injured  party,  at  the  time  of  the  commission 
of  adultery,  and  at  the  commencement  of  the  action,  was  an 
actual  inhabitant  of  this  Territory; 

4,  Wliere  the  adultery  was  committed  in  this  Territory,  and 
the  injured  party,  at  the  commencement  of  the  action,  was  an 
actual  inhabitant  of  this  Territory. 

Sec.  61.  Although  the  fact  of  adultery  is  established,  a 
judgment  of  divorce  may  be  denied:  dcnie<L ^"^"^ 

1.  Where  tlie  ajiplication  for  divorce  was  not  made  within 
five  years  after  the  discovery  by  the  applicant  of  the  adultery 
charged; 

3.  Where  the  adultery  appears  to  have  been  committed  by 
the  procurement,  or  with  the  connivance,  of  the  party  asking 
the  divorce; 

3.  Where  the  injured  party  has  expressly  forgiven  the  adul- 
tery charged,  or  has  voluntarily  cohabited  with  the  guilty 
party  as  husband  or  wife,  with  full  knowledge  of  the  fact; 
and  has  ever  since  been  treated  by  the  latter  party  with  con- 
jugal kindness;  or, 

4.  Where  it  appears  that  the  applicant  has  also  been  guilty 
of  adultery,  without  the  procurement  or  connivance  of  tlie 
other  party. 

Sec.  G2.  When  a  divorce  is  granted  for  the  adultery  of  the  Legitimacy  of 
husband,  the  legitimacy  of  children  of  the  marriage,  begot- 
ten  of  the  wife  before  the  commencement  of  the  action,  is  not 
affected. 

Sec.  63.  When  a  divorce  is  gi-anted  for  the  adultery  of  the 
wife,  the  legitimacy  of  children  begotten  of  her  before  the  com- 
mission  of  the  adultery  is  not  affected;  but  the  legitimacy  of 
other  children  of  the  wife  may  be  determined  by  the  court, 
upon  the  evidence  in  the  case.  In  every  such  cas^j  all  children  . 
hegotten  before  the  commencement  of  the  action,  are  to  be 
presumed  legitimate  until  the  contrary  is  shown. 

Sec.  64.  When  a  divorce  is  granted  for  adultery,  the  inno-  rnJ^fffOTw"* 
eent  party  may  marry  again  during  the  life  of  the  other;  but  def.®  '  °' 
the  guilty  party  cannot  marry  any  person  except  the  innocent 
party,  until  the  death  of  the  other. 
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ARTICLE  III. 


6EPAKAT10N. 


When  I  e para' 
lion  may  lAi 
odJad<;ud. 


CauKirs  for 
M'liarnliun. 


When  denied. 


I{f  lief  may  be 
n<Uudged  in 
ftome  ca8C8 
where  separa- 
i»  denied. 


•Indsment  of 
!«fiparaiion 
u  hen  revoked. 


SiccTios  60.  When  scpamtion  may  be  adjudged. 
60.  Causes  for  separation. 

67.  When  denie<l. 

68.  Relief  may  be  adjudged  in  some  cases  where  separation  is  denieii 

69.  Judgment  ol'  se}iiinUion,  \v)ien  revoked. 

Skc.  65.  A  separation  of  husband  and  wife  from  bed  and 
board,  for  life  or  for  a  limited  time,  may  be  adjudged  for  the 
causes  mentioned  in, the  next  section: 

1.  When  the  husband  and  wife  are  both  actual  inhabitants 
of  this  Territory; 

2.  When  the  marriage  took  place  within  this  Territory,  and 
the  applicant  is  an  actual  inhabitant  at  the  time  of  the  appli- 
cation; or,, 

3.  Wlien  the  marriag*^  did  not  take  place  within  this  Terri  j 
tory,  but  the  j^arties  have  since  beep  actual  inhabitants  of  this 
Territory  for  at  least  one  year,  and  the  applicant  is  an  actual 
inhabitant  at  the  time  of  the  application. 

Sec.  66.  A  separation  of  husband  and  wife  may  be  adjudged 
for  any  of  the  foUowfng  causes: 

1.  Cruel  treatment  of  one  party  by  the  other: 

3.  Conduct  on  the  part  of  one  towards  the  other,  rendering 
cohabitation  unsafe  or  improper;  or, 

3.  Abandonm(*nt,  accomj)anied  by  refusal  to  fulfill  the  obli- 
gations of  husband  or  wife,  as  they  are  prescribed  by  the 
chapter  on  Husband  and  Wife. 

Sec.  67.  Notwithstanding  the  existence  of  a  cause  for  sepa- 
ration as  declared  in  section  66,  a  judgment  of  separation  may 
be  denied,  when  it  appears  that  the  applicant  has  been  guilty 
of  a  cause  of  divoi-ee. 

Sec.  68.  Though  judgment  of  separation  be  denied,  the  court 
may,  in  an  action  for  divorce,  provide  for  the  maintenance  of 
the  wife  and  her  children,  or  any  of  them  by  the  husband,  or 
out  of  his  property. 

Sec.  69.  A  judgment  for  separation,  whether  for  life,  or  for 
a  limited  period,  may  be  at  any  time  revoked,  under  sue 
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regulations  as  the  court  may  impose,  upon  the  joint  applica- 
tion of  the  parties,  with  satisfactoiy  evidonco  of  their  recon- 
riliation. 


f 

ARTIC1.E  IV. 


SKCTI02?  10.  Residence  of  wife. 

71.  Expense  of  action. 

72.  Orders  respecting  custody  of  children. 

78.  Support  of  wife  md  children  on  divorce  or  so i>ii ration  granted  to 
"Wife. 

74.  Security  for  maintenance  fuid  Alimony. 
5i'EC.  70.  A  wife  who  resides  in  this  Territory  at  the  timo  of  Rcfiuenccof 

wife. 

applying  for  a  divorce,  under  article  II  or  III,  is  to  be  decerned 
an  actual  inhabitant,  though  her  husband  resides  elsewhere. 

Siic.  71.  While  an  action  for  divorce  is  pending,  the  ^^ourt  ^^Kxpcn^c 
may,  in  its  discretion,  require  the  husband  to  pay  any  money 
uecesfsary  to  enable  the  wife  to  sui)port  hers(Of  or  li<»r  children, 
or  to  prosecute  or  defend  the  action. 

Sec.  72.  In  an  action  for  divorce,  the  court  may,  before  or  orders  re. 
after  judgment,  give  such  direction  for  the  custody,  care  and^y  of  children, 
education  of  the  children  of  the  marriage,  as  may  seem  ne- 
wssary  or  proper,  and  may  at  any  time  vacate  or  modify  the 
.fame. 

Sec.  73.  Where  a  divorce  is  granted  for  an  offense  of  the  f^^ipvon  of 
husband,  the  court  may  compel  him  to  provide  for  the  main-aroStn'^dworcc 
tenance  of  the  children  of  the  man*iage,  and  to  make  such  granted  to  wife, 
suitable  allowance  to  the  wife,  for  her  support,  during  her  life, 
or  for  a  shorter  period,  as  the  com-t  may  deem  just,  having 
regard  to  the  circumstances  of  the  parties  respectively;  and 
the  court  may  from  time  to  time  modify  its  orders  in  these 
respects. 

Sec.  74.  The  court  may  require  the  husband  to  give  reason-  security  for 
able  security  for  providing  maintenance,  or  making  any  pay- Sid°aiiSfo°ny^ 
ments  required  under  the  provisions  of  this  chapter,  and  may 
enforce  the  same  by  the  appointment  of  a  receiver,  or  by  any 
other  remedy  applicable  to  the  case. 
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CIL\PTER  III. 
t 

HUSBAND  AXD  WIPE. 

Section  75.  Mutual  obligations  of  husband  and  wife. 

76.  Rights  of  husband  as  head  of  the  &mily. 

77.  Duties  of  huslnnd  to  wife  as  to  support 

78.  In  other  respects  their  interests  separates 

79.  Husband  and  wife  may  make  contracts. 

80.  How  far  may  impair  their  legal  relation. 

81.  Consideration. 

82.  May  be  joint  tenants,  etc. 

83.  Neither  answerable  for  the  acts  of  the  otlier. 

84.  Sup|)ortof  wife. 

85.  Abandonment  of  husband  by  the  wife. 

canSi"*of  hns-    Sec.  75.  Husband  and  wife  conhwt  towards  eacli  other  ob- 
band  und  wife,  ligations  of  Dnitual  respec't,  fidelity  and  support. 
^Kigbuof       Sec.  7G.  The  husband  is  the  head  of  the  family.   lie  may 
he*djO'thc     choose  any  reasonable  place  or  mode  of  living,  and  the  wife 

must  confonn  tli(»reto. 
hiSband?o        Sec.  77.  The  husband  must  support  himself  and  his  wife 
wife  as  to  nop-  ^y^^       jjig  pi.oj)(.rty  or  by  his  labor.   If  he  is  unable  to  do 

so,  she  must  assist  him  so  far  as  she  is  able. 
fipLcu  thc.i7"  Exct»pt  as  mentioned  in  section  77,  neither  husband 

inforcMH  wfpa-        ^^if^*  j^^s  aiiy  interest  in  the  property  of  the  other,  but 

neither  can  b(i  «;xcluded  from  the  other's  dwelling. 
wi"°ma*v  raik^  ^'ther  liusbaud  or  wife  may  enter  into  any  engage- 

coDtraciV.  meut  or  transaction  with  the  other,  or  with  any  other  person, 
respecting  property,  w  hich  either  might  if  unmarried ;  sub- 
ject, in  transactions  between  themselves,  to  the  general  rules 
which  control  the  ac^tions  of  persons  occupying  confidential 
relations  with  each  other,  as  defined  by  the  Title  on  Trusts. 
How  far  may    Sec.  80.  A  husbaud  and  wife  cannot  by  any  contract  witli 

Impair  their  ^ 

logai  relations,  eacli  otlior  alter  their  legal  relations,  excei^t  that  they  may 
agree  to  an  immediate  Separation,  and  may  make  provision 
for  the  support  of  either  of  them  and  of  their  childreiv  dmdng 
such  separation. 

con>*ideration.  Skc.  81.  The  mutual  consent  of  the  parties  is  a  sufficient 
consideration  for  such  an  agreement  as  is  mentioned  in  the 
last  section. 
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Sec.  82.  A  husband  and  wife  may  hold  real  or  personal  tenLnu'^tc.'**''^ 
property  together,  jointly  or  in  common. 

Sec.  83.  Neither  husband  or  wife,  as  sudi,  is  antJwerable  foi\,^bie*fo?°the 
the  acts  of  the  other.  SJ^'J,,^' 

Sec.  84.  If  the  husband  neglects  to  make  adequate  provis-  ^.|JJJpp^'* 
ions  for  the  support  of  his  wife,  any  other  person  may,  in 
pood  faith,  supply  her  with  articles  necessary  for  her  support, 
and  rwover  the  reasonable  value  thereof  from  the  husband. 

Sec.  83.  If  the  wife  abandons  the  husband  he  is  not  liable 

of  hnBDand  oy 

for  her  support  until  she  offers  to  return,  unless  she  was  justi-  wife, 
fied,  by  his  misconduct,  in  abandoning  him. 


TITLE  II. 

PARENT  AND  CHILD. 

t 

Chaffer  I.  By  birth. 

II.  By  adoption. 

CHAPTER  I. 

CinUDREN  BY  BIRTH. 

SEcnoa  88.  LegtUmacy  of  children  bom  in  wedlock. 

87.  Legitimacy  of  children  bom  out  of  wedlock. 

88.  Who  may  dispute  the  legitlinacy  of  a  child. 

89.  Obligation  of  parents  for  the  support  and  education  of  their  children. 

90.  Custody  of  legitunate  child. 

91.  Custody  of  illegitimate  child. 
02.  Allowance  to  parent 

93.  Parent  cannot  control  the  property  of  child 
04.  Remedy  for  parental  abuse. 

95.  When  parental  authority  ceases. 

96.  Remedy  when  a  parent  dies  without  providing  for  the  support  of  his 

child. 

97.  Reciprocal  duties  of  parents  and  children  in  mahitaining  each  other. 

98.  When  a  parent  is  liable  for  necessaries  supplied  to  a  child. 

99.  When  a  parent  is  not  liable  for  support  furnished  his  child. 

100.  Husband  not  bound  for  the  support  of  his  wife's  children  by  a  for. 

mer  marriage. 

101.  Compensation  and  support  of  a  adult  child. 
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102.  Parent  may  relinquish  sen-ices  and  custody  of  child. 

103.  WagC8  of  minors. 

104.  Kight  of  parent  to  determine  tlie  residence  of  child. 

105.  Parent  not  liable  for  act  of  chil<i. 

100.  AVile  in  certain  cases  may  obtain  custody  of  minor  children. 


»fl2»<»"\ac.v  of    Sec.  1^0.  ^All  children  born  ill  wedlock  are  presiimod  to  Ix' 

children  l)orii 

i»  wedlock.  Jegitiinate. 

rwhfi^IrS**^    Sec.  87.  All  children  of  a  woman  who  has  bwn  iiiarrie<l. 

our  of  wedlock.  ijQj-n  within  ten  months  after  the  dissolution  of  the  mairiage, 
are  jiresumed  to  b(»  legitimate.  But  if  during  such  period  she 
marries  again,  and  afterwards  has  a  child,  it  is  presumed  to  be 
her  legitimate  offsjiring  by  the  s«M'ond  husband. 

pimMhn^jJilii-  '      presumption  of  legitimacy  can  be  disputed 

macy  ufachiid.  only  by  the  liusband  or  wife,  or  tlie  descendant  of  one  or  both 
of  them.  Illegitimacy,  in  such  cas(»,  may  be  proved  like  any 
otlier  fa<*t. 

Obligation  of    Skc.  .8i).  The  paieiit  mititled  to  the  custody  of  a  child  mnst 
Support  and  Id- give  him  suppoif  and  education  suitable  to  his  circumstances, 
chndron!*    ^^If  the  support  and  education  which  the  father  of  a  legitimate 
child  is  able  to  giv(»  are  inadequate,  the  mother  mnst  assist 
him  to  the  extent  of  her  ability. 
ciiModyof       Skc.  00.  Th(»  father  of  a  legitimatt^  unmarried  minor  is  eii- 

gltlinatc  child.  ^ 

titled  to  its  custody,  services  and  earnings;  but  In^  cannot 
transfer  such  custody  or  sei-vic(*s  to  any  other  person,  except 
the  mother,  without  her  written  consent,  if  she  is  living  and 
<*apable  of  cons(^nt.  If  the  father  is  dead,  or  is  unable,  or  rc- 
fus<»s  to  take  tin*  same,  or  has  abandontnl  his  family,  tlic 
mothi»r  is  entitled  thereto, 
cofltody  ofan    Skc.  1)1.  The  motlicr  of  an  illegitimate  unmarried  minor  is 

IllfiritliuaU;  .....  .     ,  .  1 

child.  entitled  to  its  custody,  seiTic4»s  and  earnings. 

Allowance  to  i^Kc.  U2.  The  distrlct  court  nmy  direct  an  allowance  to  be 
mad(?  to  a  p*arent  of  a  child,  out  of  its  property,  for  its  past 
or  future  supi)ort  and  education,  on  such  conditions  as  may  be 
jiroptM',  wh(»n(»ver  such  direction  is  for  its  benefit. 

commnhr"*''    Sk(  .  1):5.  The])arent,  as  such,  has  no  control  over  the  prop- 

.W- erty  of  the  child. 

pamuar'ubu'o.  Skc.  1)4.  The  abuse  of  parental  authority  is  the  subj*H»t  of 
judicial  cognizance?  in  a  civil  action  bi-ought  by  the  child,  or 
by  its  relativ(i  within  the  third  degree,  or  by  the  supervisor  of 
the  town  where  the  (^hild  resides;  and  when  the  abuse  i8<»stab- 
lished,  the  child  may  be  free  from  the  dominion  of  the  parent. 
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the  parent  punished,  and  the  duty  of  support  and  education 
♦^nforred. 

Sec.  95.  Tlie  authority  of  a  parent  ceases: 

1.  Upon  the  appointment  by  a  court  of  a  guardian  of  the  ai  amhor^fy*'"* 
person  of  the  child; 

2.  Upon  the  marriage  of  the  child;  or, 

3.  Upon  its  attaining  majority. 

Sec.  96.  If  a  parent  chargeable  with  the  support  of  a  child  'Rcmcdv  whin 

*  a  parent  dice* 

(lies,  leaving  it  chargeable  to  the  town,  and  leaving  an  ^'^t^te  wJ^thoutprovi- 
sufficient  for  its  support,  the  supervisor  of  the  town  may  claim  ^gP/^*'^^^^***" 
provision  for  its  support  from  the  jiarent's  f»state  by  civil 
artion,  and  for  this  purpose  may  have  the  same  remedies  as 
any  crtditor  against  that  estate,  and  against  the  heirs,  devi- 
sees and  next  of  kin  of  the  parent. 

Sec.  97.  It  is  the  duty  of  the  father,  the  mother,  and  the  dJffc'^^^r'pSl 
children,  of  any  poor  person  who  is  unable  to  maintain  him- fi^Jfin'^mJin-'* 
self  by  work,  to  maintain  such  person  to  the  extent  of  their  LfhJ?.^' 
abiHty.  The  promise  of  an  adult  child  to  X)ay  for  necessaries 
previously  furnished  to  suiih  parent  is  binding. 

Sec  98.  If  a  parent  neglects  to  provide  articles  necessary  for  when  a  pa- 
his  ehild  who  is  under  his  charge,  according  to  his  circum-  foJ^necelsariep 
stances,  a  third  person  may  in  good  faith  supply  such  neces-  cSffu.''''^ 
paries,  and  recover  the  reasonable  value  thereof  from  the 
parent. 

Sec.  99.  A  parent  is  not  bound  to  compensate  the  other  ig^ot"i*|;i;j®J; 
parent  or  a  relative  for  the  voluntarj''  support  of  his  child  JuKhu*^" 
i»ithout  an  agreement  for  compensation,  nor  to  compensate  a 
J^tranger  for  the  support  of  a  child  who  has  abandoned  the 
parent  without  j  nst  cause. 

Srx.  100.  A  husband  is  not  bound  to  maintain  his  wife's  ^jJ^^Ji^jJJ'r'^thr' 
children  by  a  former  husband;  but  if  he  receives  them  into  support  of  hu 

,  ^,  children 

nis  family  and  supj)orts  them,  it  is  presumed  that  he  does  so  Jj^^^rria™®" 
as  a  parent,  and  where  such  is  the  case,  they  are  not  liable  to 
him  for  their  support,  nor  he  to  them  for  their  services. 

Sec.  101.  Where  a  child,  after  attaining  majority,  continues  ^^^^^^^l^^l^ 
to  serve  and  to  be  supported  by  the  parent,  neither  party  is  aSuit  cffiui. 
entitled  to  compensation,  in  the  absence  of  an  agreement 
therefor. 

Sec.  102.  The  parent,  whether  solvent  or  insolvent,-raay  re-  reiiSqi"eKr- 
linqnish  to  the  child  the  right  of  controlling  him  and  recciv-  J'^^fjy^^hlid. 

4  -  • 
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ing  his  eartiiugs.   Abandonment  by  the  i)arent  is  presump- 
tive evidence  of  such  relinquishment, 
luiioii?  1^^-  The  wages  of  a  minor  employed  in  service  may  be 

paid  to  him,  unless,  within  thirty  days  after  the  commencement 
of  the  service,  the  parent  or  guardian  entitled  thereto  gives  the 
employer  notice  that  he  claims  such  wages. 
ri.m/lll  dc^e^r*'  parcut  cutitlcd  to  the  custody  of  a  cbild  has  a 

of  Jhiid!^**^"''**  right  to  change  his  residence,  subject  to  the  power  of  the  dis- 
-  trict  court  to  restrain  a  removal  which  would  prejudice  tlie 
rights  or  welfare  of  the  child. 
iiHbiSTftiVacts     Sec.  105.  Neither  parent  nor  cliild  is  answerable,  as  such, 

for  the  act  of  the  other. 
ta?n*SiJSif!nay  ^EC- 1^)6.  AVheu  a  husbaud  and  wife  live  in  a  state  of  scpa- 
of  mlSoJchu?^  ration,  without  being  divorced,  any  court  or  officer  of  compe- 
tent jurisdiction,  upon  ajiplication  of  the  wife,  if  she  is  an  in- 
habitant of  tliis  Territory,  may  grant  the  proper  writ  to  iii- 
(juire  into  the  custody  of  any  minor  unmarried  child  of  thr 
maiTiage,  and  may  award  the  custody  of  the  cliild  to  either 
l)arty  for  such  time,  and  under  such  regulations,  as  the  case 
may  require.  The  decision  of  the  'tribunal  is  to  be  guided  by 
the  rules  prescribed  in  section  127. 


CHAPTRK  II. 


AI)01>T10N. 

8KCTI0X  107.  Cliild  indy  be  adopted. 

108.  Who  may  adopt. 

109.  Conset  of  wife  necessary. 

110.  Consent  of  child's  parentis. 

111.  Consent  of  child. 

112.  Proceedings  on  adoption. 

113.  Judge's  onlef. 

1 14.  Effect  of  adoption. 

1 15.  Effect  on  former  relations  of  cliild, 
UG.  Adoption  of  illegitimate  child. 

iMiopui™^  ^  minor  child  may  be  adopted  by  any  adult 

person,  in  the  canes,  and  subject  to  the  rules,  prescribed  in  this 
chapter. 

A5«ofiKji>on    Sec.  108.  The  person  adopting  a  child  must  be  at  least 
twenty  years  older  than  the  person  adopted. 
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Sre.  109.  A  married  man,  not  lawfully  separated  from  liis  ^..l^X^^^'iiry. 
wife,  cannot  adopt  a  cLild  without  the  consent  of  his  wife. 

Sec.  110.  A  legitimate  child  cannot  be  adopted  without  the^jjj'pj!^ n^\«[^,^^ 
consent  of  its  parents,  if  living,  nor  an  illegitimate  child  with- 
out the  consent  of  its  mother,  if  living,  except  that  consent  is 
not  necessary  from  a  father  or  mother,  deprived  of  civil  rights, 
or  adjudged  guilty  of  adulter}',  or  of  cruelty,  and  for  either 
canse  divorced,  or  adjudged  to  be  an  habitual  dnuikard,  oi- 
who  has  been  judicially  deprived  of  the  custody  of  the  child, 
on  amiunt  of  cruelty  or  neglect. 

Sec.  111.  The  consent  of  a  child,  if  over  the  age  of  twelve  ^j^Yfjpn^ 
years,  is  necessary  to  its  adoption. 

Sec.  112.  The  person  adopting  a  child,  and  the  child  adopt-  ^,/,"Jf,J,thm 
ed,  and  the  other  persons  whose  consent  is  necessarj",  must 
appear  before  the  probate  judge  of  the  county  wiiere  the  per- 
.son  adopting  resides,  and  the  necessary  consent  must  ther(»- 
iipon  be  signed,  and  an  agreement  be  executed  by  the  person 
adopting,  to  the  effect  that  the  child  shall  be  adopted,  and 
fn»atedin  all  respects  as  his  own  lawful  child  should  be  treated. 

Sec.  113.  Tlie  probate  judge  must  examine  all  persons  ap-  J«<ijrc'-*  order. 
l)earing  before  him  pursuant  to  the  last  ^section,  each  separ- 
ately, and  if  satisfied  that  the  interests  of  the  child  will  be 
promoted  by  the  adoption,  he  must  make  an  order  declaring 
that  the  child  shall  thencefortli  be  regarded  and  treated  in  all 
Tespects  as  the  child  of  the  person  adopting. 

Sec.  114.  A  child,  wiien  adopted,  takes  the  name  of  the  Effect  of 
person  adopting,  and  the  two  thenceforth  sustain  towards  "^^^p^*""- 
•ach  other  the  legal  relation  of  parent  and  child,  and  have  all 
theri^ts,  and  are  subject  to  all  the  duties,  of  tliat  relation. 

Sec.  115.  The  parents  of  an  adopted  child  are,  from  the  time  jj'^^p^ll,. 
of  the  adoption,  relieved  of  alllparental  duties  towards,  and  of  tionsofchi'id. 
all  responsibility  for,  the  child  so  adopted,  and  have  no  right 
over  it. 

Sec.  116.  The  father  of  an  illegitimate  child,  by  publicly  Adoption  .>f 
acknowledging  it  as  his  own,  receiving  it  as  such,  with  the  con-  chiui. 
«*ent  of  his  wife,  if  he  is  man-ied,  into  his  family,  and  other- 
wise treating  it  as  if  it  were  a  legitimate  child,  thereby  adopts 
it  as  such:  and  such  child  is  thereupon  deemed  for  all  pur- 
poses legitimate  from  the  time  of  its  birth .  The  foregoing  pro- 
visions of  this  chapter  do  not  apply  to  such  an  adoption. 
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TITLE  III. 


GUARDIAN  AND  WARD. 

Bkction  117.  Guardian,  what. 

118.  Ward,  what. 

119.  Kinds  of  guardians. 
130.  General  guardian,  what. 

121.  Special  guardian,  what. 

122.  Appointment  by  psirent 

\2^.  No  person  guardian  of  estate  without  appointment 
124,  125.  Appointment  by  court. 
130.  Jurisdiction. 

127.  Rules  for  awaixling  custody  of  minor. 

128.  Powers  of  guardian  appointed  by  court. 

129.  Duties  of  guardian  of  the  person. 
1530.  Duties  of  guanlian  of  estate. 

l«n.  Relation  confidential. 
132.  Guardian  under  direction  of  cout. 
i:^.  Death  of  a  joint  guardian. 
\M.  Removal  of  guardian. 

l«]o,  Guardian  apix)inteil  by  parent,  how  superseded. 
,    136.  Guardian  appointed  b}'  court,  how  superseded, 

137.  Release  by  ward 

138.  Guardian's  discharge. 

139.  Insane  persons. 

wbat?^"'       Sec.  117.  A  guardian  is  a  person  appointed  to  take  care  of 

the  person  or  property  of  another. 
Ward,  what.     Sec.  118.  The  person  over  whom,  or  over  whose  property, 

a  guardian  is  appointed,  is  called  his  ward. 
Kinds  of        Sec.  119.  Guardians  are  either: 

Ruardian. 

1.  General;  or, 

2.  Special. 

^^G€neraii  sniar-  Sec.  120.  A  general  guardian  is  a  guardian  of  the  person, 
or  of  all  the  property  of  the  ward  within  this  TeiTitoiy,  or  of 
both. 

diaSfwhat?""*    Sec.  121.  Eveiy  other  is  a  special  guardian. 

^yAppo^nimcnt    Sec  122.  A  guardiau  of  the  person  of  a  child  bom,  or  likely 

to  be  born,  may  be  appointed,  by  will,  or  by  deed,  to  take 

effect  upon  the  death  of  the  parent  appointing: 
1.  If  the  child  is  legitimate,  by  the  father,  with  the  wi'itten 

consent  of  the  mother;  or  by  either  parent,  if  the  other  is  dead, 

or  incapable  of  consent; 
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*2.  If  the  child  is  illegitimate,  by  the  mother. 

Sec.  123.  No  person,  whether  a  parent  or  otherwise,  has  any 
power  as  guardian  of  property,  except  by  appointment  as  ;;;;^j^,;fnl'm^^^^^^ 
hereinafter  provided. 

Sec.  124.  Ji  gnardian  of  the  person  or  property,  or  both,  of  b/^SS^^"'*"""' 
a  person  residing  in  this  Territory,  wlio  is  a  minor,  or  of  un- 
sound mind,  may  be  apjiointed  in  all  cases  by  the  district 
ruurt,  when  there  is  no  such  guardian,  and  by  a  judge  of  pro- 
bate in  the  cases  provided  by  law. 

Sec  125.  A  guardian  of  the  property  within  this  Territory 
<if  a  pei-son  not  residing  th«3rein  who  is  a  minor,  or  of  unsound 
mind,  may  be  api)ointed  by  the  district  coiut. 

Sec.  126.  In  all  cases,  the  court  first  making  the  appoint-  Juri'^dictiim. 
ment  of  a  gnardian  has  exclusive  jurisdiction  to  appoint  and 
rontrol  him,  except  in  case  of  a  removal  pursuant  to  section 
134. 

Sec.  127.  In  awarding  the  custody  of  a  minor,  or  in  ap-  a,iiraing''caH. 
pointing  a  general  guardian,  the  court  or  officer  is  to  be  gnid-  *^'^y 
ed  by  the  following  considerations : 

1.  By  what  appears  to  be  for  the  best  interest  of  the  child, 
in  respect  to  its  temporal  and  its  mental  and  moral  welfare  ; 
andif  the  child  is  of  a  sufficient  age  to  form  an  intelligent 
preference,  the  court  may  consider  that  preference  in  deter- 
mining the  question. 

2.  As  .between  parents  adversely  claiming  the  custody  or 
gnardianship,  neither  parent  is  entitled  to  it  as  of  right,  but, 
other  things  being  equal,  if  the  child  is  of  tender  years,  it 
shonld  be  given  to  the  mother;  if  it  is  of  an  age  to  require  edu- 
cation and  preparation  for  labor  or  business,  then  to  the 
father; 

3.  Of  two  persons  equally  eligible  in  other  respects,  prefer- 
ence is  to  be  given  as  follows : 

(1.)  To  a  relative; 

(2.)  To  one  who  was  indicated  by  the  wishes  of  a  deceas- 
ed parent; 

(3.)  To  one  who  already  stands  in  the  position  of  a  trus- 
tee of  a  fund  to  be  applied  to  the  child's  support. 
Sec.  128.  A  guardian  appointed  by  a  court  has  power  over  gnaMUn 
the  person  and  property  of  the  ward,  unless  otherwise  ordered.  SSSn."^^* 
Sec.  129.  A  guardian  of  the  person  is  charged  with  the  cus-  g^JJJ^}^^', 
tody  of  the  ward,  and  must  look  to  his  support,  health  and  p«"on. 
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]>alfc8of 
KUAnlfnn  of 
estate. 


Itelation 
coulldcutliil. 


Guard  Ian  nn* 
<lcr  diroctiou  of 
court. 


J>cathora 
Joint  i^aardlan. 


Removal  of 
guardian. 


(tunrdian 
Hpiwfnied  by 
parent:  liow 
Hupcr-icdcd. 


O.nardlan 
appotntcd  by 
cimrt,  how 
Buponacdcd. 


education.  He  may  fix  the  residence  of  the  ward  at  any  place 
within  the  Territory-,  bnt  not  elsewhere,  without  permission  of 
the  court. 

Sec.  130.  A  guardian  of  the  property  must  keep  safely  the 
property  of  his  ward.  He  must  not  suffer  any  sale,  waste  or 
destruction  of  the  real  property,  but  must  maintain  the  inheri- 
tance, its  buildings  and  appurtenances,  out  of  the  moneys  of 
the  estate,  and  deliver  the  same  to  the  ward  at  the  close  of  his 
guardianship,  in  as  good  condition  as  he  received  them,  inevi- 
table decay  and  injury  only  excepted. 

Sec.  131.  The  relation  of  guardian  and  ward  is  confidential, 
and  is  subject  to  the  provisions  of  the  Title  on  Trusts. 

Sec.  132.  In  the  management  and  disposition  of  the  pei-son 
or  property  committed  to  him,  a  guardian  may  be  regulat^Hl 
and  controlled  by  the  court. 

Sec.  133.  On  the  death  of  one  of  two  or  more  joint  guar- 
dians, the  power  continues  to  the  survivor,  until  a  further  ap- 
pointment is  made  by  the  court. 

Sec.  184.  A  guardian  may  be  removt^d  by  the  district  or 
probate  court  for  any  of  the  following  causes: 

1.  For  abuse  of  his  trust; 

2.  For  continued  failure  to  perform  its  duties; 

3.  For  incapacity  to  perfonn  its  duties: 

4.  For  gross  immorality; 

5.  For  having  an  interest  adverse  to  the  faithful  perfornmnce 
of  his  duties; 

0.  For  removal  from  the  Territory; 

7.  In  the  case  of  a  guardian  of  the  property,  for  insolvency; 
or, 

8.  When  it  is  no  longer  proi)er  that  the  ward  should  be 
under  guardianship. 

Sec.  135.  Tlie  power  of  a  guardian  appointed  by  a  parent 
is  superseded: 

1.  By  his  removal,  as  provided  by  section  134; 

2.  In  the  case  of  a  female  ward,  by  her  marriage:  or, 

3.  By  the  ward's  attaining  majority. 

Sec.  136.  The  power  of  a  guardian  appointed  by  a  court  is 
superseded  only; 
1.  By  the  order  ojf  the  court;  or. 
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2.  If  the  appointment  was  made  solely  bec^ange  of  the  ward's 
minority,  by  his  attaining  majority. 

S>:c.  137.  After  a  ward  has  come  to  his  majority,  he  may  Keicatc  by 
s**ttle  accounts  with  his  gnardian,  and  give  him  a  release, 
which  is  valid  if  obtained  fairly  and  withont  undue  influence. 

Sec.  138.  A  guardian  appointed  by  a  court  is  not  entitled  to  ^^J^^^^^^'* 
his  discharge  until  one  year  after  the  ward's  majority. 

Skc.  189.  A  person  of  unsound  mind  may  be  placed  in  an  inaane 
asylum  for  such  persons,  upon  the  order  of  the  probate  judge  p*""*""* 
i>f  the  county  in  which  he  resides,  as  follows: 

1.  The  judge  must  be  satisfied,  by  the  oath  of  two  reputable 
l)hy8icians,  that  such  person  is  of  unsound  mind,  and  unfit  to 
Vh»  at  large; 

•2.  Before  gi-anting  the  order,  the  jiidge  must  examine  the 
]>erson  himself,  or  if  that  is  impracticable,  cause  him  to  be  ex- 
amined by  an  impartial  person; 

3.  After  the  order  is  granted,  the  person  alleged  to  be  of  un- 
sound mind,  his  or  her  husband  or  wife,  or  relative  to  the 
third  degree,  may  demand  an  investigation  before  a  jury, 
which  must  be  conducted  in  all  respects  as  under  an  inquisi- 
tion of  lunacr}^. 


^ecnoN  140.  Who  may  bin'l  themselves  as  apprentices. 
141.  Who  to  consent  to  such  binding. 

143.  Parent  or  gnardian,  when  liable  for  breach  of  indenture. 
14S.  Panper  children  may  be  bound  to  service. 

144.  Special  provision  as  to  Indian  children. 

145.  Age  of  in&nts  to  be  inserted  in  indentures. 
140.  Pecunlaiy  consideration  to  be  inserted. 

147.  Special  agreement  to  be  inserted  in  certain  cases. 

148.  Certain  indentures,  where  to  be  filed. 

1^,  150.  Indentures,  by  foreigners,  being  minors. 

151.  How  assigned. 

152.  Indentures,  when  invalid. 

163.  County  overseers  to  be  guardians  of  servants. 

154.  Penalty  on  ^prentices  al)8enting  themselves  from  service. 


TITLE  IV. 


MASTER  AND  SERVANT. 
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155.  Xo  sf-nunt  or  apprentice  bound  by  any  restriction  as  to  time  anJ 

place  wliere  lie  Mhall  work  when  free. 
150,  157.  AVhcn  the  executor  or  adniinistnUor  of  a  deceased  master  may 

n^sif]^  a  contract  of  Bcrviw. 
158.  Assignment  by  court. 

Who  inoy       Skc.  140.  Male  minors,  and  nnmamed  females  under  tV 

bind  I  hem-  ' 

SppreVticcft  eighteen  years,  with  the  consent  of  the  persons  or  offi- 

cers hereinafter  mentioned,  may  bind  themselves,  by  awriting 
called  an  indenture,  as  fully  as  if  they  were  of  age,  to  serve  as 
clerks,  api)rentices  or  servants,  in  a  particular  calling,  until 
majority  (except  in  tlie  case  of  females,  who  cannot  bind  them- 
selves further  than  until  the  age  of  eighteen,)  or  for  any  shorter 
time. 

con7oS/?o  Buch    Skc.  141.  Consent  to  an  indenture  of  apprenticeship  nmst 
hinuiiitc.       1^(5  given  by  certificate  at  th(»end  th(M(»of,  or  indorsed  thereon. 
sign^»d: 

1.  By  the  father  and  mother  of  the  apprentice: 

2.  If  the  father  lacks  ca])acity  to  consent,  or  has  abandoned 
or  neglected  to  provide  for  the  family,  or  is  dead,  and  no  tes- 
tamentary guardian  or  executor  has  been  appointed  by  him, 
with  power  under  the  will  to  bring  up  the  child  to  a  calling, 
and  a  certificate  of  such  fact  is  indorsed  on  the  indenture  by  a 
Justice  of  the  i)eace  of  th(?  county,  then  l)y  the  mother; 

i\.  If  the  father  is  dead,  and  such  guardian  or  executor  has 
been  appointed  by  hiiu,  then  by  such  guardian  or  executor; 

4.  If  the  mother  is  dead,  or  lacks  capacity  to  consent,  then 
by  the  father; 

5.  If  there  is  no  parent  of  capacity  to  consent,  and  no  such 
executor,  then  by  the  guardian;  or, 

t).  If  there  is  no  such  parent,  executor  or  guardian,  then  by 
the  officers  of  the  poor  of  the  town  or  county,  or  by  any  two 
justices  of  the  peace  of  the  county,  or  by  the  probate  judge. 

ffUft?!H.in*wii.  ii  parent,  executor  or  guardian,  consenting  to  an 

li?eHc»/or       indenture*,  is  not  liable  for  a  breach  thereof  by  the  apprentice, 
iudenturw.      uulcss  tlic  iudeutttre  or  consent  expresses  an  intention  to  bind 
him  therefor. 

pjuii>cr  ciifi-      Sec.  14il,  Anv  child  who  is  chargeable,  or  -whose  parents 
vj"i"^         ^^'^^  chargeable,  to  a  county,  town,  or  city  poor  house,  or  who 
is  in  such  poor  house,  may  be  bound  to  service  until  attaining 
tw(nity-one  years,  or  if  a  female,  until  attaining  eighteen  years, 
by  the  officrers  of  the  poor  of  the  county,  town  or  city,  as  effec- 
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tuallyasby  the  child  himself  with  the  parents'  consent;  but 
j^uch  binding,  by  the  officers  of  a  county  or  city,  must  be  with 
the  consent  in  writing,  of  two  justices  of  thepeace  of  the  county? 
or  of  the  mayor,  recorder  and  aldeiman  of  the  city,  or  any 
two  of  them. 

Sit.  144.  No  child  of  an  Indian  woman  can  be  bound,  under  snedoipro- 

'  vi«loii(»  aH  to 

this  Title,  exix^pt  in  the  presence,  and  with  the  consent  of  a  ^udJ*"  children 
justice  of  the  peace;  and  his  certiiicate  of  consent  must  bellied 
with  the  probate  judge  of  the  county,  where  the  indenture  is 
t»xecuted. 

Skc.  145.  In  everj'  indenture  of  apprenticeship  the  agi^  ^^tob?^nJ^'?uiyin 
the  apprentice  must  bo  stated,  and  such  statement  is  presump- 
tive  evidence  thereof;  and  before  an  officer  executes  an  inden- 
ture, or  consents  thereto,  he  must  inform  himself  of  tlie  age  of 
the  apprentice. 

Sec.  146.  If  there  is  any  pecuniary  consideration  for  an  i^i^on^fderarfon 
denture  of  apprenticeship  on  either  part,  it  must  be  stated  ^  ineorteu. 
therein. 

Sec  147,  Tlie  indentui-e  of  an  apprentice,  exeaited  by  offi-j^fJ^c»«^a^*^;;: 
cers  of  the  poor,  must  bind  the  master  to  cause  him  to  be  ^^JJ^^J^ Jj* 
taught  reading,  writing  and  the  general  rules  of  aritlimetic, 
and  to  give  him  a  new  bible  at  the  expiration  of  his  term  of 
serrice. 

Sec.  148.  Every  officer  executing  an  indenture  of  api>rentice- 
ship  must  file  a  counterj)art  thereof  with  the  i)robate  judge  of  »>e  deposited. 
the  county  in  which  he  is  an  officer. 

Sec.  149.  An  immigi*ant  minor  may  bind  himself  to  service, ,  indcnrnrcpbj 

■        fort*i"ncrH.  l>o- 

until  he  attains  majority,  or  for  a  shorter  tei-m,  in  such  manner  ing  minor». 
as  may  be  prescribed  by  the  law  of  the  country  in  which  the 
contract  is  made.  If  the  indenture  is  mach?  for  the  piu-pose  of 
»TiaMing  him  to  pay  his  passage  to  this  country,  it  may  be  for 
.  the  term  of  one  year,  although  such  tenn  extends  beyond  his 
majority;  but  in  no  case  for  a  longer  term. 

Sec.  150.  Every  indenture  under  section  149  must  be  ac-  «wn«- 
knowledged  by  the  minor  on  a  private  examination  before  a 
mayor,  recorder,  or  aldeiman  of  a  city,  or  a  justice  of  the 
P<?aee,  and  a  certificate  of  the  acknowledgment  must  be  in- 
dorsed upon  the  indenture. 

Sec.  151.  The  master,  under  an  indenture  specified  in  section  uow assigned 
149,  may  assign  it,  by  writing  indorsed  thereon,  and  with  the 
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approval,  also  indorsed,  of  a  magistrate  mentioned  in  s*v- 
tion  150. 

when^im^iHd  indenture  or  contract  for  the  service  of  an 

apprentice  is  binding  upon  him,  nnless  made  as  hereinbefore 
prescribed. 

ronnty  Bnper.    Sec.  153.  The  countv  oversecr  of  the  poor,  and  tlie  overseers 

Intendents  and  *    •  .  -i  ,t  i 

BuSlrditns  of  ^  poor  of  cities  and  towns,  must  see  that  i^very  appren- 

fenanis.       tice  or  other  servant  in  their  respective  counties,  cities  or 
towns,  is  properly  treated,  and  that  the  terms  of  the  contr:wn 
are  fulfilled  in  his  favor;  and  it  is  their  duty  to  redress  any 
grievance  of  such  persons  in  the  manner  prescribed  by  law. 
Penalty  on      S>XJ.  154.  K  au  apprentice,  for  whose  instruction  the  master 
sentingthcni-  receives  no  pecuniary  compensation,  willfully  absents  Inmself 

•fives  frooi  ecr-  *  •/  s.  f  it  -j 

ticc.  from  service  without  leave,  he  may  be  compelled  to  serve 

double  the  time  of  such  absence,  unless  he  makes  satisfaction 
for  the  injmy;  but  such  additional  term  of  service  cannot  ex- 
tend more  than  three  years  beyond  the  original  tenn. 
ap^renXe"*      Sec.  155.  No  pcrsou  uiay  accept  froui  au  appieuticc  or  ser- 
^«'i?iciiou  aMo  ^^^t)      agi-eement,  oath  or  promise  not  to  exercise^  his  voca- 
where*"he  shau*  particular  place;  nor  may  any  person  exact  from 

work  when  fvce.  ^n  apprentice  or  servant,  any  consideration  for  exercising  hi? 
vocation  in  any  place  after  his  tenn  of  service  has  expired. 
Penalty,  Sec.  156.  Any  consideration  exacted  contrary  to  the  last 
section,  may  be  recovered  ba(j:k  with  interest,  and  every  person 
accepting  sucli  agieement  or  exacting  such  consideration,  is 
liable  to  the  apprentice  or  servant  in  a  penalty  of  on«  hundred 
dollars. 

When  the  ex-  Sec.  157.  The  exccutors  or  administrators  of  the  master  of 
derailed  ma/*  apprentice  bound  by  officers  of  the  poor,  may  assign 
ler  may  awi^  the  indenture,  with  the  vmtten  consent  of  the  apprentice,  ac- 

■  contract  of  x-x  7 

•irvice.  knowledged  before  a  justice  of  the  peaee. 
AsBipnmcnt  Sec.  158.  If  an  apprentice  refuses  consent  to  an  assignment 
under  the  last  section,  the  probate  or  district  court  may  au- 
thorize such  assignment  without  his  consent,  upon  application 
after  fourteen  days'  notice  to  the  apprentice,  or  to  his  parent? 
or  gu*ardian,  if  he  has  any  in  the  county. 
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DIVISION  SECOND. 


PROPERTY. 


Part  I.  Property  in  General. 

II.  Real,  or  Immovable  Property. 

III.  Personal,  or  Movable  Property. 

IV.  Acquisition  of  Property. 


I>AJRX  r. 

PROPERTY  IX  GEXKRAi.: 

Title  I.  Nature  of  Property. 
II.  Ownership. 
III.  General  Definitions. 

TITLE  I. 
NATURE  OF  PROPERTY. 


Sbctios  159.  Property,  what.  • 

160.  In  what  property  may  exist 

161.  Wild  animals. 

162.  Real  and  personal. 

163.  Real  property. 
161  Land. 

165.  Fixtures. 

166.  Appurtenances. 

167.  Personal  property. 

Sec.  159.  The  ownership  of  a  thing  Is  the  right  of  one  or  property, 
laore  persons  to  possess  and  nse  it  to  the  exclusion  of  others. 
In  this  Code,  the  thing,  of  which  there  may  be  ownership,  is 
called  property. 
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In  what  prop.    Sec.  160.  Thcre  mav  be  ownership  of  all  inanimate  things 

erty  may  exist.  •  ^  ■•    n  -i* 

which  are  capable  of  appropriation,  or  of  manual  delivery: 
of  all  domestic  animals;  of  all  obligations;  of  such  products 
of  labor  or  skill,  as  the  composition  of  an  author,  the  good 
will  of  a  business,  trade-marks  and  signs,  and  of  rights  crea- 
ted or  granted  by  statute, 
wild  animals  Sec.  161.  Animals,  wild  by  nature,  are  the  subjects  of  own- 
ership while  living,  only  when  on  the  land  of  the  person 
claiming  them,  or  when  tamed,  or  taken  and  held  in  posi^^es- 
sion,  or  disabled  and  immediately  j)ursued. 
Sec.  162.  Property  is  either: 

1.  Real  or  immovable:  or, 

2.  Personal  or  movable. 

Sec.  163.  Real  or  immovable  property  consists  of: 

1.  Land; 

2.  That  which  is  affixed  to  land;  and, 

3.  That  which  is.  incidental  or  appurtenant  to  land. 
Sec.  164.  Land  i^  the  solid  material  of  the  earth,  whatever 

may  be  the  ingredients  of  which  it  is  composed,  whether  soil, 
rock,  or  other  substance. 

Sec.  165.  A  thing  is  deemed  to  be  affixed  to  land  when  it  is 
attached  to  it  by  roots,  as  in  the  case  of  trees,  vines  or  shrubs: 
or  imbedded  in  it,  as  in  the  case  of  walls;  or  permanently 
resting  upon  it,  as  in  the  case  of  buildings;  or  pennanently 
attached  to  what  is  thus  i)ermanent,  as  by  means  of  nails, 
bolts  or  screws. 

Sec.  166.  A  thing  is  deemed  to  be  incidental  or  appurtenant 
to  land,  when  it  is  by  right  used  with  the  land  for  its  benefit; 
as  in  the  case  of  a  way,  or  watercourse,  or  of  a  passage  for 
light,  air,  or  heat,  from  or  across  the  land  of  another. 
Sec.  167.  Every  kind  of  property  that  is  not  real  is  i>er- 
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CHAPTER  I. 


OWNERS. 


Smnrxox  168.  Owner. 

I  ftp.  Property  of  the  state. 
170.  AVho  may  own  property. 

t?Kc,  168.  All  property  has  an  owner,  whether  that  owner  is  owncn*. 
the  state,  and  the  property  public,  or  the  owner  an  individual, 
and  tlie  prt»i>erty  private. 

S>:c.  101).  The  state  is  the  owner  of  all  land,  below  hiffh  Propcrtj  or 

the  »iatc. 

water  mark,  bordering  npon  tide  water;  of  all  land  below  the 
water  of  a  lake  or  stream  which  constitutes  an  exteriorbound- 
ary  of  the  state;  of  all  property  la^'fully  appropriated  by  it 
to  its  own  nse;  of  all  property  dedicated  to  the  state,  and  of 
all  property  of  which  there  is  no  other  owner. 

Set.  170-  Any  person,  whether  citizen  or  alien,  may  take  p^'^ty. 
and  hold  property,  real  or  personal. 


CHAPTER  II. 

MODIFICATIONS  OF  OWNEUSIIIP. 

Abticle  L  Interests  in  property. 

n.  Conditions  of  ownership. 

III.  Restraints  upon  alienation. 

IV.  Accumulations. 

ARTICLE.  I. 

INTERESTS  IN  PROPERTY. 


Section  171.  Ownership,  absolute  or  qualified. 

173.  When  absolute. 
17a  When  qualified. 

174.  SeTeial  ownership,  what 

175.  Ownership  of  several  persons. 
170.  Joint  interest,  what. 

1T7.  FartnerBhip  interest,  what 
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When  Abso- 
lule. 


Skctiox  178.  Interest  in  common,  what. 

179.  Wliat  interests  are  in  common.  ^ 

180.  Interests  as  to  time. 

181.  Present  interest,  what. 

182.  Future  interest,  what. 

183.  Perpetual  interest,  what. 
I8*t.  I/imit^ed  interest,  what. 
185.  Kinds  of  future  interests. 
18fl.  Vested  interests. 

187.  Contingent  interests. 

188.  Two  or  more  future  interests. 

189.  Certain  future  interests  not  to  be  void. 

190.  Pixstliumous  children. 

191.  192.  Qualities  of  expectant  estates. 
193,  194.  Interests  in  real  property. 

195.  AVhat  future  interests  are  recognized. 

niHoiS^rlli^       Skc.  171.  Tlie  ownership  of  property  is  either: 
qaaiiied.  Absolute;  or, 

2.  Qualified. 

Sec.  172.  The  ownership  of  property  is  absohite,  when  a 
single  person  has  the  absolute  doniinion  over  it,  and  may  use 
it  or  dispose  of  it  aeeording  to  his  ph»asure,  subject  only  to 
general  laws. 
Sec.  173.  The  ownership  of  property  is  qualified: 

1.  AVlien  it  is  shared  with  one  or  more  persons; 

2.  When  the  time  of  enjoymeet  is  deferred  or  limited;  or, 

3.  AVhen  the  use  is  restricted. 

-^r^iupriiiar"'    Sec.  174.  The  ownership  of  property  by  a  singh?  person  is 
designated  as  a  sole  or  several  ownership. 
fKvncrHhip  of    Sec.  175.  Tlie  ownership  of  property  by  several  persons  is 

1.  Of  joint  interests; 

2.  Of  i>artnership  interests;  or, 

3.  Of  interests  in  common, 
joini  intirctT    Sec.  176.  A  joiut  interest  is  one  owned  by  several  persons 

in  equal  shares,  by  a  title  created  by  a  single  will  or  transfer 
which  confers  a  right  of  survivorship. 
r«rtiien.hip      Skc.  177.  A  partnership  interest  is  one  owned  by  several 
initrcM,  what.  p^,j.gQjjg^     partnership,  for. partnership  purposes, 
int^rcfit  jn       Sec.  178.  An  interest  in  common  is  one  owned  by  several 
persons,  not  m  joint  ownership  or  partnership. 
Sec.  179.  Every  interest  created  in  favor  of  several  persons 
iru  lit  common.  lU  their  own  right,  including  husband  and  wife,  is  an  interest 
in  common,  unless  acquired  by  them  in  partnership,  for  part- 


whul. 
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newhip  purposfe,  or  unless  declared  in  its  cn3ation,  expressly- 
(ir  by  necessary  implication,  to  be  a  joint  interest,  with  a  right 
of  giirvivorship. 

S>x.  18(K  In  respect  to  the  time  of  enjoyment,  an  interest  in 
property  is  either : 

1.  Present  or  future;  and,  ^ 

2.  Perpetual  or  limited. 

Skc.  181.  A  present  interest  entitles  the  owner  to  tin?  imme-  Prt^-cm  intt  r- 

e»U  what. 

diate  ijosvsession  of  the  property. 

Sec.  1ft?.  A  future  interest  entitles  the  owner  to  the  posses- 
sion  of  tlu*  jn-operty  only  at  a  future  period.  ^ 

^yx\  183.  A  perpetual  interest  has  a  duration  cijual  to  that  ,j.J^7trwhlL^ 
of  the  property. 

Sec.  184.  A  limited  interest  has  a  duration  less  than  that  <>f  tek??i?w?Jr" 
the  property. 

Sec.  185.  A  future  interest  is  either:  Kind«  of  ra- 

1.  Vested;  or,  lur.- iuu.n..t. 

t  Contingent. 

Sec.  186.  A  future  interest  is  vested,  when  there  is  a  person  ^  J*^;;!;-^^ 
in  being,  who  would  have  a  right,  defeasible  or  indefeasible, 
to  the  immediate  possession  of  the  property,  upon  the  ceas- 
ing of  the  intermediate  or  precedent  interest. 

Sec.  187.  A  future  interest  is  contingent,  whilst  the  person 
in  whom,  or  the  event  upon  which,  it  is  limited  to  take  eflfect, 
remains  uncertain. 

Sec.  188.  Two  or  more  future  interests  may  be  created  to .^'^ 

I  ^  iiiiurv  luicri'sii' 

take  effect  in  the  alternative,  so  that  if  the  first  in  order  fails 
to  Test,  the  next  in  succession  shall  be  substituted  for  it,  and 
take  effect  accordingly. 

Sr*.  189.  A  future  interest  is  not  void  merely  because  of 
the  improbability  of  the  contingency  on  which  it  is  limited  to  >»*^«i'"" 
take  effect. 

Sec.  190.  When  a  futtire  interest  is  limited  to  successors,  rosthnmoui 
h^iw,  issue  or  children,  posthumous  children  are  entitled  to  ^ 
take  in  the  same  manner  as  if  living  at  the  death  of  their 
parent. 

Sic.  191,  Future  interests  pass  by  succession,  w  ill  and  trans-  ture^intJwil^ 
fer,  in  the  same  manner  as  present  interests. 

Sec.  192.  A  mere  possibility,  such  as  the  expectancy  of  an  Mere  poseiwi 
keir  apparent,  is  not  to  be  deemed  an  interest  of  any  kind. 
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reaVproiS^rty^"  Skc.  193.  Ill  rospoct  to  real  or  immovable  Jiroperty,  the  in- 
terests mentioned  in  this  chapter  are  denominated  estates, 
and  are  specially  named  and  classified  in  Part  II  of  tliis 
Division. 

Sftinc.  S£(^.,  194,  The  names  and  classification  of  interests  in  real 

property  have  only  such  application  to  interests  in  pen?onal 
'  property  as  is  in  this  Division  of  the  Code  expressly  pn^ 
vided. 

intlrestJare'^  ^EC.  195.  Jfo  futurc  intcrcst  in  property  is  recognized  by 
cosuized.      tji^        except  such  as  is  defined  in  this  Division  of  the  Code. 


ARTICLE  II. 


CONDITION  OF  OWNEUSITJP. 

Sectiojc  190.  Fixing  tlie  time  of  enjo3'nicnt. 

197.  Conditions. 

198.  Certain  conditions  precedent,  void. 

199.  Conditions  restraining  marriage,  void. 
20().  Conditions  restraining  alienation,  void. 

iime''l"*^ei*ijSy.  "^^^^  ^^"^^  wlien  tlic  eiijoyment  of  property  is  to 

racnt.         begin  or  end  may  be  determined  by  computation,  or  be  made 

to  depend  on  events.   In  the  latter  case,  the  enjoyment  is  said 

to  be  upon  condition. 

fvmditionfl.      Sec.  197.  Conditions  are  precedent  or  subsequent.   The  for- 
mer fix  the  beginning,  the  latter  the  ending  of  the  right. 
Cert  aln  condi-    Sec.  198.  If  a  condition  precedent  requires  the  performance 
loid!  of  an  act  wrong  of  itself,  the  instrument  containing  it  is  so 

far  void,  and  the  right  cannot  exist.  If  it  requires  the  per- 
formance of  an  act  not  wrong  of  itself,  but  otherwise  unlaw- 
ful, the  instrument  takes  effect  and  the  condition  is  void. 

condiiioDft  re-    Skc.  199.  Conditions  imposing  restraints  upon  marriage. 

H:™l"*void?""  except  upon  the  marriage  of  a  minor,  or  of  the  widow  of  the 
person  by  whom  the  condition  is  imposed,  ace  void;  but  this 
does  not  affect  limitations  where  the  intent  was,  not  to  forbifl 
marriage,  but  only  to  give  the  use  until  marriage. 
con.iiiion..ri..    Sec.  200.  Coudltious  restraifllug  alienation,  when  reptig- 

IlS^^Sd."'"'  nant  to  the  interest  created,  are  void. 
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ARTICLE  III. 


i:i>;ti:aixts  i:pox  alikxatiox. 

SiscTiox  201.  IIow  long  it  may  be  susiiemlttl, 

302.  Future  interests  void,  Miiick  sua|x»nded  ix)wer  of  alienation. 

303.  Restriction  on  qiwlifieation  of  enjoyment. 

8r.c.  ^1.  Tilt*  absolute  power  of  alienation  cannot  be  siis- ^^P'^^^^JJJ' 
pt^nded  by  any  limitation  or  condition  whatever,  for  a  longer  p«°*i*'^- 
K-riod  than  diirint;  the  conliuance  of  not  more  than  two  lives 
n  lieing  at  the  creation  of  the  limitation  or  condition,  except 
II  the  single  nise  mentioned  in  section  220. 

Sb'.  2»t*.  Every  future  interest  is  void  in  its  creation  which,  eHu"!",rd.^^^\ch 
y  any  possibility,  may  suspend  the  absolute  power  of  alien- Jjf^^^j^iJjPJ^^- 
ti<in  f!»r  a  longtn- period  than  is  prescribed  in  this  chapter, 
ueh  i)o\ver  of  alienation  is  suspended  when  there  are  no  per- 
ous  ill  l)oing  by  whom  an  absolute  interest  in  possession  can 
►e  it)uvt»v».Hl. 

Sw.  "AXi.  Tht^  restrictions  upon  tli(^  i)ower  to  aflTix  qualifica- on^qiiuflMticm 
ioiia  to  the  fi/"  enjoyment  shall  hv  such  only  as  are  provided 
y  the  laws  of  tliis  Territorj'. 


ARTICLE  IV. 


ACCUMULATIONS. 

SixTiox  30 L  Di.'*positions  of  income. 

905.  Acrumulalions,  when  void. 

200.  Accumulation  of  income. 

307.  Other  directions,  when  void  in  port. 

20S.  Application  of  incdhic  to  support,  &c.,  of  minor. 

iSEc.  2(>4.  Dispositions  of  the  income  of  property  to  ac^'rue^f'lJ^JHI'^J'' 
and  to  he  received  at  any  time  subs(»quent  to  the  execution  of 
th<»  instrument  creating  such  disposition,  are  governed  by  the 
rah^  pri*»cribed  in  this  Title  in  relation  to  future  interests. 
6 
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vixih  com:. 
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Sec.  All  directions  for  tlio  accumulation  of  the  income 
of  property,  except  such  as  ai-e  allowed  by  this  Title,  are 
void. 

Sec.  2()G.  An  accumulation  of  the  income  of  property,  for 
the  benefit  of  one  or  more  persons,  may  be  dirwted  by  any 
will  or  transfer  in  wr-iting,  sufficient  to  pass  the  property  out 
of  which  the  fund  is  to  arise,  as  follows: 

1.  If  such  accumulation  is  directed  to  commtmce  on  the  cn^ 
ation  of  the  interest  out  of  which  the  income  is  to  arise,  it 
must  be  made  for  tlu?  IxMielit  of  one  or  more  minors  then  in 
l)eing,  and  terminate  at  the  (expiration  of  their  niinority :  or, 

2.  If  such  accumulation  is  direc.t(»d  to  commence  at  auj''  time 
subsequent  to  the  creation  of  the  interest  out  of  which  tlie  in- 
come is  to  arise,  it  must  commence  within  the  time  in  this  title 
])ermitted  for  the  v(»sting  of  future  inten^sts,  and  during  the 
minority  of  the  beneliciari(*s,  and  terminate  at  tlb)  expiration 
of  such  minorit3^ 

Sec.  2<)7.  If,  in  oitlun-  of  the  cases  mentioned  in  the  last  sec- 
tion, the  diri^ction  for  an  accumulation  is  for  a  longer  term 
than  during  th(»  minority  of  the  beneficiaries,  the  dir(H*tion 
cmly,  whether  separable  or  not  from  other  provisions  of  the 
instrument,  is  void  as  resi>ects  the  time  beyond  such  minority. 

Sec.  208.  AVhen  a  minor,  for  wliose  benefit  an  accnmnla- 
tion has  been  directed,  is  destitute  of  other  stifBcient  means 
of  support  and  education,  the  district  court,  upon  application, 
may  dire(*t  a  suitabh*  sum  to  be  applied  thereto,  out  of  flic 
fund. 


CHAPTER  III. 


RI<;i[TS  oy  OWNEUS. 


Skction  200.  Increase  of  ])r()ixjrty. 

210.  Ill  cjrtiiin  cases  who  enlitletl  to  inconu  of  proixjrty. 
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Se<\  209.  The  owner  of  a  thing  owns  also  all  its  products 
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Sec.  210.  When  in  consequoncc*  of  ji  valid  limitation  of  acaloeThoei 
future  interest,  there  a  suspension  of  tlie  power  of  alienation  of  property!" 
or  of  the  ownership,  dnriDg  the*  continuation  of  which  the  in- 
come is  undisposed  of,  and  no  valid  direction  for  its  accumu- 
lation is  given,  such  income  belongs  to  the  persons  x>i*<^sump- 
tirely  entitled  to  the  next  eventual  interest. 


CIIAPrER  1\^ 


TKliMlXATlON  OF  OWNKIISIIII*. 

i>ECTios  211,  212.  Futinx!  intercsti?,  wJicn  dofcatetl. 

2lr>,  214.  Future  interests,  when  not  defeated. 

Sec.  211.  A  futun*  interest,  depending  on  tlie  contingency 
of  the  death  of  any  person  without  successors,  heirs,  issue,  or'*^*^'^^- 
children,  is  defeated  by  the  birtli  of  a  i)osthumous  child  of 
such  person,  capabh*  of  taking  by  succession. 

S>x\  212.  A  future  interest  may  be  defeated  in  any  manner, 
or  by  any  ai*t  or  means,  which  the  party  creating  such  interest 
provided  for  authorized  in  the  creation  thereof:  nor  is  a  future 
interest,  thus  liable  to  be  defeated,  to  be  on  that  gi-ound  ad- 
judged void  in  its  creation, 

Skc.  215).  No  future  interest  ean  hv  defeat^^d  or  barred  by  ^vnnre  inter- 

1.         •  i,  1  A  1  when  not 

any  ahenation  or  other  act  of  the  owner  of  th(^  intermediate  or  ^^c'^^a^^'- 
prwedent  interest,  nor  by  any  destraction  of  such  precedent 
interest  by  forfeitun*,  surrender,  merger  or  otherwise,  except 
as  provided  by  the  next  section,  or  where  a  forfeiture  is  im- 
posed by  statute  as  a  penalty  for  the  violation  thereof. 

Sec.  214.  No  futun*  interest,  valid  in  its  creation,  is  defeat- 
ed  by  the  determination  of  the  precedent  interest  before  the 
happening  of  the  contingency  on  whidi  the  future  interest  is 
Jimited  to  take  (effect;  but  should  such  contingency  aftenvards 
liappen,  the  future  interest  takes  efli»ct  in  tlie  same  manner 
and  to  the  same  extent  as  if  the  imM-edcmt  inter{\st  had  contin- 
ued to  the  same  period. 
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TITLE  III. 


GKNKRAL  DKFINITIOXS. 


Section.  215.  Income,  what. 

216.  Time  of  creation. 


Sec.  215.  Tbe  income  of  i)iopeity,  as  the  term  is  used  in  this 
Part  of  the  Cod(^,  inehides  tlie  rents  and  profits  of  real  j»n>- 
perty,  the  interest  of  money,  dividends  upon  stock,  and  other 
produce  of  piTSonal  property. 

Sec.  210.  The  delivety  of  the  giant, .whc^re  a  limitation,  c-i>ii- 
dition,  or  future  inttuvst  is  created  by  grant,  and  the  deatli  of 
the  testator,  where  it  is  created  by  will,  is  to  be  deemod  thn 
time  of  the  creation  of  the  limitation,  condition,  or  interest 
within  the  meaning  of  this  Part  of  the  Code. 


I^AJRT  II. 

REAL  on  IMMOVABLE  PROPERTY. 

TiTi.K  I.  General  Provisions. 

If.  Estates  in  Real  Property. 

III.  Rights  and  Obligations  of  ownern. 

IV.  Uses  and  Tniste. . 
V.  Powers. 


TITLE  1. 

GENERAL  PROVISIONS. 


Sec.  217.  Real  property  within  this  Territory  is  governed  hj 
the  law  of  this  Territory. 
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TITLE  II. 


KSTATES  IN  UKA'L  PUOPEllTY. 


Chaiter    I.  Estates  in  General. 

11.  Termination  of  Estuti^s. 
III.  Servitudes. 


CHAPTER  I. 


K8TATE8  IN  GKXEIiAL. 


Sf<tion  218.  Enumeration  of  estates. 

219.  Wbat  estate  a  fee  simple. 

330.  Estates  tail  abolished ;  their  milure  declared. 

221.  Certain  remainders  valid. 

222.  Freeholds ;  chattels  real ;  chattel  interests. 

223.  Estate  for  life  of  a  third  person,  when  a  fivt^hold,  »fc(.. 

224.  Future  estates,  what. 

225.  Reversions. 

226.  Remainders. 

227.  Limitations  of  chattels  real. 

228.  Suspension  by  trust. 

229.  Contingent  remainder  in  iXw 

230.  Remainders,  future  and  contingent  estates,  how  created. 

231.  Limitation  of  successive  estates  for  life. 

232.  233.  Remainder  ujx)n  estates  for  life  of  third  iktsou. 

234.  Contingent  remainder  on  a  term  of  years. 

235.  Remainder  of  estates  for  life. 
2258.  Remainder  upon  a  contingency. 

2:17.  Heirs  of  a  tenant  for  life,  when  to  Uikc  as  purcliascix 

238.  Constniction  of  certain  remainders. 

239.  Effect  of  power  of  appointment. 

Skc.  218.  Estates  in  real  property,  in  resT)ect  to  the  diuation  Knimurraiion^ 
iff  tlieir  onjoyment,  are  either: 

1.  Estates  of  inheritance,  or  perp(»tiial  estates; 

2.  Estates  for  life; 

:i.  Estates  for  years;  or, 
4.  Estates  at  will. 

Sec.  219.  Eveiy  estate  of  inheritance,  notwithstamlinff  the  }v»»atoMiair 
afK>liticm  of  tenures,  continues  to  be  called  a  fee  simple,  or 
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Estates  tail 
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fi»e;  and  every  sncli  estate,  when  not  defeasible  or  conditional 
is  called  a  fee  simple  absolnte,  oi  an  absolute  fee. 

Skc.  220.  Estates  tail  are  abolished;  and  every  estate  is  a 
fee  simple;  and  if  no  valid  remainder  is  limited  thereon,  is  a  fn* 
simple  absolute. 

Sec.  221.  Where  a  remainder  in  fee  is  limited  upon  any 
estate,  which  would  by  the  law  mentioned  in  the  last  section 
be  adjudged  a  ftHi  tail,  such  remainder  is  valid  as  a  contingent 
limitation  upon  a  fee,  and  vests  in  possession,  on  the  death  of 
the  first  taker,  without  issue  living  at  the  time  of  his  death. 

Sec.  222.  Estates  of  inheritance  and  for  life,  are  called  estates 
of  freehold;  estates  for  years  are  chattels  real;  and  estates  at 
will  are  chattel  interests,  but  are  not  liable  as  such  to  sale  on 
execution. 

Sec.  22:5.  An  estate  daring  the  life  of  a  third  person,  whether 
fK^ffidT&c"  *Iiiifi5ted  to  heirs  or  otherwise,  is  a  freehold  only  during  the  life 
of  the  grantee  or  devisee.    After  his  death  it  is  a  chattel  real. 

Sec.  224.  A  future  estate  may  be  limited  by  the  act  of  tin* 
part}^  to  commence  in  possession  at  a  future  day,  either  with- 
out the  inten  ention  of  a  precedent  estate,  or  on  the  termina- 
tion, by  lapse  of  time,  or  othenvise,  of  a  precedent  estate, 
created  at  the  same  time. 

Sec.  225.  A  reversion  is  the  residue  of  an  estate  left,  by 
oi)eration  of  law,  in  the  grantor,  or  his  successors,  or  in  the 
successors  of  a  testator,  commencing  in  possession  on  the  do- 
termination  of  a  particular  estate  granted  or  devised. 

Sec.  220.  AVhen  a  future  estate,  other  than  a  reversion,  is 
dependent  on  a  precedent  estate,  it  may  be  called  a  remainder, 
and  may  be  created  and  transfen-ed  by  that  name. 

Sec.  227.  The  provisions  of  Title  II  of  Part  I  of  this  Divis- 
ion, relative  to  future  estates,  apply  to  limitations  of  chattels 
real,  as  well  as  of  freehold  estates,  so  that  the  absolute  owner- 
ship of  a  term  of  years  cannot  be  suspended  for  a  longer 
l)eriod  than  the  absolute  i)ower  of  alienation  can  be  susperr 
ded  in  respect  to  a  fee. 

Sec.  228.  The  suspension  of  all  power  to  alienate  the  sub- 
ject of  a  trust,  other  than  a  power  to  exchange  it  for  other 
property  to  be  held  upon  the  same  trust,  or  to  sell  it  and  rein- 
vest the  proctjeds  to  be  held  upon  the  same  trust,  is  a  suspeu- 
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Kion  of  the  power  of  alienation,  within  tlie  moaning  of  section 

m. 

Sec.  229.  A  contingent  remainder  in  fee  may  be  created  on  rcmaiudelM« 
ji  prior  remainder  in  fee,  to  take  eftect  in  the  event  that  the 
jK^rsons  to  whom  the  first  remainder  is  limited  die  uhder  the 
age  of  twenty-one  years,  or  upon  any  otlu?r  contingency  by 
which  the  estate  of  such  jxTSons  may  be  determined,  before  ' 
they  attain  majority. 

Skc.  230.  Subject  to  the  rules  of  this  Tiths  and  of  Part  I  of  f,^^;;;";^,^^ -^^^^^^ 
thij!  Division,  a  freehold  estate,  as  well  as  a  chattel  real,  may  |,o';f^"U'u!dI 
W  created  to  commence  at  a  future  daj^;  an  (»state  for  life  may 
IxMTeated  in  a  tenn  of  years,  and  a  remainder  limited  there- 
on: a  remainder  of  a  freehold  or  chattel  real,  either  cohtin- 
jrent  or  vested,  may  be  created,  (»Ai)ectant  on  the  determina- 
tion of  a  term  of  years;  and  a  fee  may  be  limited  on  a  fee, 
upon  a  (H)UtiTigency,  which,  if  it  sliould  occiu*,  must  happen 
within  the  period  prescribed  in  this  Title. 

Sec  231.  Successive  estates  for  life  cannot  be  liniited,  ex- 
tvpt  to  persons  in  being  at  the  cn^ation  thereof;  and  where  a 
muainder  is  limited  on  morc^  than  two  {successive  estates  for 
life,  all  the  life  estates  subsequent  to  those  of  the  two  pia- 
sous  first  entitled  thereto  an*  void,  and  upon  tlu»  dt^ath  of  thosi^ 
l^rsons  the  remainder,  if  valid  in  its  creation,  takers  etfect  in 
the <arae  manner  as  if  no  other  life  estates  had  been  created. 

^^>:c.  232.  No  remainder  <'an  be  cr<*ated  upon  an  estate  for  utmaiinur 
tlielifuof  any  other  i)erson  than  tlie  grantee  or  devisee  of  such  iiK 
'■^^tate, unless  such  renuiinder  is  in  fee;  nor  can  a  rcTOainder     '  " 
iMMTi-ated  npon  such  an  (\state  in  a  term  for  j'ears,  unless  it  is 
f'Tthe  whole  residue  of  such  term. 

^^u.  233.  AVhen  a  remainder  is  created  upon  an  estate  for 
titelife  of  any  other  person  that  the  giantee  or  devisee  there- 
^*lm\  m«)re  than  two  persons  ar(i  named  as  the  persons  dur- 
i»g^^whos(*  lives  the  life  estate  shall  continue,  the  rcMuainder,  if 
valid  in  its  creation,  takes  effect  upon  the  death  of  the  two 
lM*rsons  iii-st  named,  in  the  same  manner  as  if  no  other  lives 
liad  Ix'en  introduced. 

^Kc.  234.  A  conting<»nt  nmaindcM'  cannot  be  cr(»at(»d  on  a  ( oiiiiii-.iif 
Him  01  years,  unless  the  natun?  of  th(^  contingency  on  which  >^'«""»r 
It  is  limitiHl  is  such,  that  the  remaindi^r  must  vest  in  int(T(»st 
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(luring  tlie  continuance  of  not  more  than  two  lives  in  beiiifr  at 
the  creation  of  such  remainder,  or  upon  the  termination 
tliereof. 

os{*^eH"'!!JrTifc![  2*^*^^-       estate  for  life  can  be  limited  as  a  reniaindfi*  i»n 

a  tei  ni  of  years,  excei)t  to  a  person  in  being  at  the  creation  of 
such  estatt.^ 

Kemnindcr       Skc.  236.  A  remainder  mav  be  limited  on  a  contin^ren<*v 
K^vjcy.         wliich,  in  case  it  should  happen,  will  operate  to  abridi^o  or 
det(»miine  the  precedent  estate;  and  eveiy  such  remaiiKU*r  is 
to  be  deemed  a  conditional  limitation, 
aiu  fiJTuft^.'''"*  237.  When  a  remainder  is  limited  to  the  ln»irs,  or  heirs 

r^piViiwlur!.'.  <^f  th(*  body,  of  a  person  to  whom  a  life  estate  in  tlu^  same 
l)roperty  is  giv(*n,  the  persons  who,  on  the  termination  of  the 
life  estate,  are  the  successors  or  heirs  of  the  body  of  the  owner 
for  lifi»,  are  entitled  to  take  by  virtue  of  the  remainder  so  limi- 
ted to  then),  and  not  as  mere  successors  of  the  owner  for  life. 

i/ciniirn^       Si:c.  238.  When  a  remainder,  on  an  estate  for  life  or  for 
uiMiuKi^.      years,  is  not  limited  on  a  contingency  defeating  or  avoiding 
such  piHHvdent  estate,  it  is  to  be  deemed  ititended  to  take  efFe<*t 
only  on  the  death  of  the  lirst  taker,  or  the  expiration,  by 
lapse  of  tinus  of  such  term  of  years. 

t-rof^ppoiirr  general  or  special  power  of  appointment  does 

mt  iit.  j^^^  prevent  tlie  V(\sting  of  a  future  estate  limited  to  .take  effect 
in  case  such  power  is  not  executed. 


CHAPTER  II. 


TEUMIXATION  OF  ESTATES. 


Skc  tiox  240.  Tenancy  at  wUl  inay  Ikj  terminated  by  notice. 
241.  Form  and  service  of  notice. 

243.  Effect  of  notice. 

24Ji.  Re-entry,  when  and  how  to  be  made. 

244.  Notice  not  necessary  before  action. 

nav?Mfter-  ^40.  A  tcuaucy  or  other  estate  at  will,  however  creattnl, 

I'^^^^y  may  be  terminated  by  the  landlord's  giving  notice  to  the  ten- 
ant, in  the  manner  prescribed  by  the  next  section,  to  remove 
from  the  premises  within  a  period  specified  in  the  notice,  of 
not  less  than  one  month. 
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Sec.  341.  The  notice  prescribed  by  the  last  secrtion  miist  be  viccTnoticT 
in  writing,  and  must  be  served  hy  delireritig  the  same  to  the 
tenant,  or  to  some  person  of  discretion  residing  on  the  prerai- 
sos,  or  if  neither  can,  with  reasonable  diligence,  be  found,  the 
notice  may  be  served  by  affixing  it  on  a  conspicuous  part  of 
the  premises,  where  it  may  be  conveniently  read. 

Sec.  242.  After  the  notice  presci-ibed  bj''  sections  240  and  n^i^cv! 
341  has  been  served  in  the  manner  therein  directed,  and  the 
period  specified  by  such  notice  has  expired,  but  not  before, 
the  landlord  may  re-enter,  or  proceed  according  to  law  to  rt^ 
<*over.  possession. 

Skc.  243.  Whenever  the  right  of  re-entiy  is  given  to  a  grant-  wh^fn'^rimf  uow 
or  or  lessor  in  any  grant  or  lease,  or  othenvise,  such  re-entiy  ^ 
may  be  made  at  any  time  after  the  right  has  aca-ued,  upon 
fifteen  days'  previous  written  notice  of  intention  to  re-enter, 
served  in  the  mode  j)rescribed  by  section  241. 

Sec.  244.  An  action  for  the  possession  of  real  property  new»i*?y"Si. 
leased  or  granted,  with  a  right  of  re-entry,  may  be  maintain- 
ih1  at  any  time  after  the  right  to  re-enter  has  accrued,  without 
tlie  notice  prescribed  in  section  243. 


CHAPTER  IIL 


SEKVITUDKS. 

Section  345.  Scn'itadcs  attached  to  land. 

346.  Servitudes  not  attached  to  land. 

347.  Designation  of  estates. 

348.  By  whom  gnuited. 

349.  By  whom  held. 
3oO.  £xtent  of  servitudes. 
331.  Apportioning  easements. 

353.  Rights  of  owner  of  future  estate. 

353.  Actions  by  owner  and  occui^ant  of  dominant  tenement. 

351.  Actions  by  owner  of  servient  tenement. 

355.  How  extinguished. 

Sec.  245.  Tlie  following  land  bnrdens,  or  servitudes  upon  tachSd'tS unS* 
land,  may  be  attached  to  other  land  as  incidents  or  appurte- 
nances, and  are  then  called  easements  : 

1.  The  right  of  pasture; 
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of  estatei*. 


2.  The  right  of  fishing; 
5 J.  The  right  of  taking  gamev 
4.  The  right  of  way; 
B.  The  right  of  taking  water,  wood,  minerals  and  other  1 
things. 

0.  The  right  of  transacting  business  upon  land; 

7.  The  right  of  conducting  lawful  sports  upon  land; 

8.  The  right  of  receiving  air,  light  or  heat  from  or  over,  or 
discharging  the  same  upon  or  over,  land; 

9.  The  right  of  receiving  water  from  or  discharging  the 
same  upon  land; 

10.  The  right  of  flooding  land; 

11.  The  right  of  having  water  flow  without  diminution  or 
disturbance  of  any  kind; 

12.  The  right  of  using  a  wall  as  a  party  wall; 

13.  The  right  of  receiving  more  than  .natural  support  from 
jwljacent  land  or  things  afllxed  thereto; 

14.  The  right  of  having  the  whole  of  a  division  tencG  main- 
tained by  a  coterminous  owner; 

15.  The  right  of  having  public  conveyances  stopped,  or  of 
stopping  the  same,  on  land; 

16.  The  right  of  a  seat  in  church; 

17.  The  right  of  burial. 

Sec.  246.  The  following  land  burdens,  or  servitudes  upon 
land,  may  be  granted,  and  held,  though  not  attached  to  land: 

1.  The  right  of  fishing  and  taking  game; 

2.  The  right  of  a  seat  in  church ; 

3.  The  right  of  burial; 

4.  The  right  of  taking  rents  and  tolls; 
B.  The  right  of  way. 

Sec.  247.  The  land  to  which  an  easement  is  attached  is  call- 
ed the  dominant  tenement;  the  land  upon  which  a  burden  or 
servitude  is  laid  is  called  the  servient  tenement. 


Sly  whom 
p;runtable. 


Sec.  248.  A  servitude  can  be  created  only  by  one  who  has  a 
vested  estate  in  the  servient  tenement. 
By  whom  held.    Sec.  249.  A  servitudc  thercou  cauuot  be  held  by  the  owner 
of  the  ser\'ient  tenement. 

Sec.  250.  The  extent  of  a  sei-vitude  is  determined  by  the 
terms  of  the  grant,  or  the  nature  of  the  enjoyment  by  which 
it  was  acquired. 


Bxtent  of 
rervitttdci. 
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Sec.  251.  In  case  of  partition  of  tlie  dominant  tenement,  «i^eKVr*°^ 
the  burden  must  be  apportioned,  according  to  the  division  of 
flie  dominant  tenement,  but  not  in  such  a  way  as  to  increase 
the  burden  upon  the  servient  tenement. 

Sec.  252.  The  owner  of  a  future  ^8tate  in  a  dominant  tene- o^?n*fJl*I,^f"f|jt„^ 
ment  may  use  easements  attached  thereto,  for  the  purpose  of 
viewing  waste,  demanding  rent,  or  removing  an  obstruction  to 
the  enjoyment  of  such  easements,  although  such  tenement  is 
occupied  by  a  tenant. 

Sec.  253.  The  owner  of  anj"  estate  in  a  dominant  tenement,  ownl" Tnd^lJc- 
or  the  occupant  of  such  tenement,  may  maintain  an  action  for  h^ueSemeJft! 
the  enforcement  of  an  easement  attached  thereto. 

Sec.  254.  The  owner  in  fee  of  a  servient  tenement,  may  owno"oT?eni. 
niaintam  an  action  for  the  possession  of  the  land,  against 
any  one  unlawfully  possessed  thereof,  though  a  servitude 
exists  thereon  in  favor  of  the  public. 

Sec.  235.  A  servitude  is  extinguished :  .eXdei?" 

1.  By  the  vesting  of  the  right  to  the  servitude  and  the  right 
io  the  servient  tenement  in  the  same  person; 

2.  By  the  destruction  of  the  servient  tenement; 

3.  By  the  performance  of  any  act  upon  either  tenement,  by 
the  owner  of  the  servitude,  or  with  his  assent,  which  is  incom- 
patible with  its  nature  or  exercise;  or, 

4.  When  the  servitude  was  acquired  by  enjoyment,  by  dis- 
use thereof  by  the  owner  of  the  servitude  for  the  period  pre- 
scribed for  acquiring  title  by  enjoyment. 


TITLE  III. 

BIGHTS  AND  OBLIGATIONS  OF  OWNERS- 

Chaptbb  I.  Rights  of  owners. 

11.  Obligations  of  owners. 
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CHAPTER  !• 

KIGIITS  OF  OWNERS. 

AuTicLR  I.  Incidents  of  ownership. 
II.  Boundaries. 

ARTICLE  I. 

rXCIDEXTS  OF  OWNEKSHIP. 


Sbctiok  256.  Water 

257.  Rights  of  tenant  for  life. 

258,  259.  Rights  of  tenant  for  years,  &c, 

260.  Rights  of  grantees  of  rents  and  reversions. 

261.  Rights  of  lessees  and  their  assignees,  &c 

262.  Application  of  last  two  sections. 

263.  Remedy  on  leases  for  life. 
264  Rent  dependent  on  life. 
265.  Remedy  of  re  versioners,  Sic 

Sec.  256.  The  owner  of  the  land  owns  water  standing  there- 
on, or  flowing  over  or  under  its  surface,  but  not  forming  a 
definite  stream.  Water  running  in  a  definite  stream,  formed 
by  nature  over  or  under  the  suiface,  may  be  used  by  him  as 
long  as  it  remains  there;  but  he  may  not  prevent  the  natural 
flow  of  the  stream,  or  of  the  natural  spring  from  which  it 
commences  its  definite  course,  nor  pursue;  nor  pollute  the 
same. 


Sufc!*'"'"  S^^-  257.  The  owTier  of  a  life  estate  may  use  the  land  in  the 
same  manner  as  the  owner  of  a  fee  simple,  except  tliat  hemust 
do  no  act  to  the  injury  of  the  inheritance. 

Rights  often-    Sec.  258.  A  tenant  for  years  or  at  will,  unless  he  is  a  wrong- 

at  for  years,  j  ^ 

c.  doer  by  holding  over,  may  occupy  the  building,  take  the  an- . 


nual  products  of  the  soil,  work  mines  and  quarries  open  at 
the  commencement  of  his  tenancy,  and  cultivate  and  harvest 
the  crops  growing  at  the  end  of  his  tenancy. 
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Sec.  259.  A  tenant  for  years  or  at  will  has  no  other  rights 
to  the  property  than  such  as  are  given  to  him  by  the  agree- 
ment or  instrument  by  Which  his  tenancy  is  acquired,  or  by 
the  last  section. 

Sec,  260.  A  person  to  whom  any  real  property  is  transfer-  ^ntet*8  of  rent 
red  or  devised,  upon  which  rent  has  been  reserved,  or  to  whom 
any  such  rent  is  transferred,  is  entitled  to  the  same  remedies 
for  recovery  of  rent,  for  non-performance  of  any  of  the  terms 
of  the  lease,  or  for  any  waste  or  cause  of  forfeiture,  as  his 
grantor  or  devisor  might  .have  had. 

SIX).  261.  Whatever  remedies  the  lessee  of  any  real  proper-  i«i"ee*i*ami 
ty  may  have  against  his  immediate  lessor,  for  the  breac*h 
.aDv  agreement  in  the  lease,  lie  may  have  against  the  assigns 
c J  the  lessor,  and  the  assigns  of  the  lessee  may  have  against 
the  lessor  and  his  assigns,  except  upon  covenants  against  in- 
nimbranoes,  or  relating  to  the  title  or  possession  of  the  pre- 
mises. 

Sec.  262.  The  provisions  of  the  last  two  sections  apply  to  onSS^wo""" 
all  grants  reserving  rent,  except  grants  in  fee  executed  before 
the  ninth  day  of  April,  1806,  or  after  the  fourteenth  day  of 
April,  1860,  the  rents  reserved  by  which  have  been  transferred 
since  the  latter  date. 

Sec.  263.  Rent  due  upon  a  lease  for  life  may  be  recovered  ieise?fo/iuS. 
in  the  same  manner  as  upon  a  lease  for  years. 

Sec.  264.  Rent  dependent  on  the  life  of  a  person  may  be  aem  on  n^"' 
recovered  after,  as  well  as  before,  his  death. 

Sec.  265.  A  person  having  an  estate  in  fee,  in  remainder  or  re^rdoncw?'^ 
reversion,  may  maintain  an  action  for  any  injury  done  to  the 
inheritance,  notwithstanding  an  intervening  estate  for  life  or 
years,  and  although,  after  its  commission,  his  estate  is  trans- 
ferred, and  he  has  no  interest  in  the  property  at  the  com- . 
wencement  of  the  action. 
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ARTICLE  II. 


BOU>^DAUlES. 


Righto  of 
owner. 


Bounduies 
hj  water. 


Boundaries 
by  ways. 


Internal  and 
itubjncciit  i$up- 
IKiri. 


Trees  wljose 
trnnkH  aro 
wholly  oil  land 
or  one. 


Line  trct'8. 


SKCTioji  260.  Rights  of  owner, 

267.  Boundaries  by  water. 

268,  Boundaries  by  ways. 

260.  Lateral  and  subjacent  support. 

370.  Trees  whose  trunks  are  wholly  on  land  of  one. 

271.  Lmc  trees. 

Sec.  2G6.  The  owner  of  land  in  foe  has  the  right  to  the  sur- 
face, and  to  every  thing  permanently  situated  beneath  t»r 
above  it. 

Sec.  2G7.  When  land  borders  upon  water  which  constitutes 
an  exterior  boundary  of  the  Territory,  tlie  owner  of  the  up- 
land takes  to  high-water  mark;  when  it  borders  upon  a  navi- 
gable lake  where  there  is  no  tide,  the  owner  takes  to  the  edge 
of  the  lak«  at  low-water  mark;  when  it  borders  upon  any 
other  %vater,  the  owner  takes  to  the  middle  of  the  lake  or 
stream. 

Sec.  268.  An  owner  of  land,  boimded  by  a  road  or  street, 
is  i)resumed  to  own  to  the  centt»r  of  the  way,  but  the  contrary 
may  be  shown. 

Sec.  269.  Each  coterminous  owner  is  entitled  t^ the  lateral 
and  subjacent  supi^ort  which  his  land  by  nature  receives  from 
the  land  of  the  other. 

Sec.  270.  Trees  whose  trunks  stand  wholly  upon  tlie  land 
of  one  owner,  belong  exclusively  to  him,  although  their  roots 
grow  into  the  land  of  another. 

Sec.  271.  Trees  whose  trunks  stand  partly  on  tlie  land  of 
two  or  more  coterminous  owners,  belong  to  them  in  common. 


CIMPTER  II. 


OBLIGATIONS  OF  OWNKKS. 


Skction  272.  Duties  of  tenant  for  life. 
273.  Monuments  and  fences. 
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Sec.  272.  The  owner  of  a  life  estate  must  keep  the  buildings 
and  fences  in  repair  from  ordinary  waste,  and  must  pay  the 
taxes  and  other  annual  charges,  and  a  just  proportion  of  ex- 
traordinary assessments  benefiting  the  whole  inheritance. 

Monmneii 

Sec.  273.  Coterminous  owners  are  mutually  bound  equally  «nd  fences, 
to  maintain: 

1.  The  boundaries  and  monuments  between  them; 

2.  The  fences  between  them;  unless  one  of  them  chooses  to 
let  his  land  lie  open  as  a  public  common,  in  which  case,  if  he 
afterwards  incloses  it,  he  must  refund  to  the  other  a  just  pro- 
portion of  the  value,  at  that  time,  of  any  division  fence  made 
by  the  latter. 


Sectfios  374.  What  uses  and  trusts  may  exist. 
275.  Execntcd  uses  existing. 

27G.  Right  to  possession  of  land  creates  legal  ownership. 

277.  Certain  trusts  unaffected. 

278.  Trustees  of  estate  for  use  of  another  take  no  interest 

279.  Preceding  sections  qualified. 

280.  Trust  must  be  in  writmg. 

281.  Transfer  to  one  for  money  paid  by  another. 

282.  Rights  of  creditors. 

283.  Section  281  qualified. 
284  Purchasers  protected. 

285.  For  what  purposes  express  trusts  may  be  created. 

286.  Certain  devises  in  trust  to  be  deemed  powers. 

287.  Profits  of  land  liable  to  creditors  in  certain  cases. 

288.  Other  express  tnists  to  be  powers  in  trust. 

289.  Creation  of  certain  powers  not  prohibited. 

290.  And  land,  &c.,  to  descend  to  persons  entitled. 

291.  Trustees  of  express  trusts  to  have  whole  estate. 

292.  AuthQr  of  trust  may  devise,  &c. 

293.  Htle  of  grantor  of  trust  property. 

294.  Interests  remaining  in  grantor  of  express  trust 

295.  296,  Powers  over  trust  of  party  interested. 

297.  Effect  of  omitting  trust  in  conveyance. 

298.  Certain  sales,       by  trustees,  void. 

299.  When  estate  of  trustee  to  cease. 


Sec.  274.  Uses  and  trusts,  in  relation  to  real  property,  are  an?t?Mu' 
tbose  only  which  are  specified  in  this  Title. 


TITLE  IV. 
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Right  to  po8- 
ncusion  of  land 
createfl  logal 
o\vuejrt>Ufp. 


Certain  tnists 
unaffected. 


Trustees  of 
estate  for  use  of 
another  take 
no  intercut. 


eiiSng?^*"®*  Sec.  ,275.  Every  estate  which  is  now  held  as  a  use,  executed 
under  any  former  statute  of  this  Territory,  is  confirmed  as  a 
legal  estate. 

Sec.  276.  Every  person  wlio,  by  virtue  of  any  transfer  or 
devise,  is  entitled  to  the  actual  possession  of  real  properly, 
and  the  receipt  of  the  rents  and  profits  thereof,  is  to  be  deem- 
ed to  have  a  legal  estate  therein,  of  the  same  quality  and 
dxiration,  and  subject  to  the  same  conditions,  as  his  beneficial 
interest. 

Sec.  877.  The  last  section  does  not  divest  the  estate  of  any 
trustee  in  a  trust  heretofore  existing,  where  the  title  of  such 
trastee  is  not  merely  nominal,  but  is  connected  with  some 
power  of  actual  disj)osition  or  management  in  relation  to  the 
real  property  which  is  the  subject  of  the  trust. 

Sec.  278.  Every  disposition  of  real  property,  whether  bv 
transfer  or  will,  must  be  made  directly  to  the  person  in  whom 
the  right  to  the  possession  and  profits  is  intended  to  be  vested, 
and  not  to  any  other,  to  the  use  of  or  in  tnist  for  such  person; 
and  if  made  to  any  person,  to  the  use  of  or  in  trust  for  another, 
no  estate  or  interest  vests  in  the  trustee;  but  he  must  executes 
a  release  of  the  property  to  the  beneficiary  on  demand,  the 
latter  paying  the  expense  thereof. 

Sec.  279.  The  i)receding  sections  of  this  Title  do  not  extend 
to  trusts  arising  or  resulting  by  implication  of  law,  nor  prevent 
or  affect  the  creation  of  such  express  trusts  as  are  hereinafter 
authorized  and  defined. 

In  writing.'"'  280.  No  trust  in  relation  to  real  property  is  valid,  un- 

less created  or  declared: 

1.  By  a  wiitten  instrument,  subscribed  by  the  trustee,  or  by 
his  agent  thereto  authorized  by  writing; 

2.  By  the  instrument  under  which  the  trustee  claims  the 
estate  affected;  or, 

3.  By  operation  of  law. 

on?foTmmIcy  ^SL  Where  a  transfer  of  real  property  is  made  to  one 

paid  by  another,  persou,  aud  the  Consideration  therefor  is  paid  by  or  for  anoth- 
er, no  use  or  trust  results  in  favor  of  the  person  by  or  for 
whom  such  payment  is  made;  but  the  title  vests  in  the 
grantee,  subject  only  to  the  provisions  of  the  next  two 
sections. 


PrecciUug 
section  H 
qaalllcd. 
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Skc.  282.  Eveiy  sucli  transfer  as  is  described  in  the  last  cn^im,r' 
m-tion  is  presnmed  to  be  fraudulent  as  against  the  creditors, 
at  that  time,  of  the  person  paying  the  consideration:  and 
where  a  fraudulent  intent  is  not  disproved,  a  trust  results  in 
favor  of  such  creditors,  to  the  extent  necessary  to  satisfy  th(*ir 
just  demands. 

8ec.  283.  Sc<*tion  281  does  not  apply:  qu^Siicci! 

1.  To  cases  where  the  grantee  took  the  grant  as  an  absolute 
tcansfer  in  his  own  name,  without  the  consent  or  knowledgi? 
of  the  person  paying  the  consideration:  nor, 

3.  To  cases  where  the  grantc»e,  in  violation  of  a  trust,  pur- 
chased the  real  property  so  transferred,  with  property  belong- 
ing to  another  j>erson. 

Stx.284.  No  implied  or  resulting  trust  can  pngudice  tin*  ^^j^;^,';^;;*''"'* 
rights  of  a  purchaser  or  incumbrancer  of  real  property,  for 
value  and  without  notice  of  the  trust. 

&¥jc.  285.  Express  trusts  may  be  created  for  any  of  the  fol-  p^^^J^r^ 
lowing  pmposes :  ^  SfJlvTc^  Ini. 

1.  To  sell  real  property  for  the  benefit  of  creditors; 

2.  To  sell,  mortgage  or  lease  real  property,  for  the  benefit 
of  annuitants  or  other  legatees,  or  for  the  purpose  of  satisfy- 
ing any  charge  thei*eon; 

3.  To  receive  the  rents  and  profits  of  real  property,  and  pay 
thein  to  or  apply  tlieni  to  the  use  of  any  person,  whether 
ascertained  at  the  time  of  the  creation  of  the  trust  or  not,  for 
himself  or  for  his  family  during  the  life  of  such  person,  or  for 
any  shorter  term,  subject  to  the  rules  of  Title  II  of  this  Part; 

4.  To  receive  the  rents  and  profits  of  real  property,  and  to 
amunulate  the  same  for  the  purpose.^  and  within  the  limits 
prescribed  i>y  the  same  Title. 

Sec.  286.  A  devise  of  real  property  to  executors  or  other  <'7<*in 

A     1        .     ,  ,  n  i       -T  1  Boi*  111  trnut  to 

irnsteiiJ,  to  be  sold  or  mortgaged,  where  the  trustees  are  not 
also  empowered  to  receive  the  rents  and  profits,  vests  no  es- 
tate in  them;  but  the  tnist  is  valid  as  a  power  in  trust. 

Sec.  287.  Where  a  ti-ust  is  created  to  receive  the  rents  and,, ^^S'**!** of*" V'^ 

«  liable  lo  cr<»clJi- 

proftts  of  real  property,  and  no  valid  direction  for  accumula- 
tion  is  given,  the  surplus  of  such  rents  and  profit*,  beyond 
the  sum  that  may  be  necessary  for  the  education  and  support 
of  the  person  for  whose  benefit  the  trust  is  created,  is  liable 
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to  the  claims  of  the  creditors  of  such  person,  iu  the  same 
maimer  as  personal  property  which  cannot  be  reached  by  ex- 
locution. 

truJiM^b?""'*    Sec.  288.  Where  an  expn^ss  trust  in  rqjation  to  real  prop- 
iii»wGn»inirui!t.  ^^y^y  jg  created  for  any  purpose  not  enumerated  in  the  preced- 
ing sections,  su(*h  trust  vests  no  estate  in  the  trustees;  but  the 
trust,  if  directing  or  authorizing  the  performance  of  any  a4 
which  may  be  lawfully  performed  under  a  power,  is  vahda^; 
a  power  in  tnist,  subject  to  the  provisions  in  relation  to  such 
powers,  contained  in  Title*  V  of  this  Part. 
Creation  of      Skc.  289.  NotWug  iu  this  Title  prevents  the  creation  of  a 
not  prohibiicd.  power  in  tinst,  for  any  of  the  puri)oses  for  which  an  exprttj> 
trust  may  be  created. 
And  land,  etc.    Sec.  290.  lu  eveiT  <'ase  when*  a  trust  is  valid  as  a  power  in 

to  duBCCDd  to  . 

Jnrined        tnist,  the  r(?al  property  to  which  the  trust  relates,  nniiains  m. 

or  passes  by  succession  to,  the  persons  otherwise  entitled.  siil)- 
ject  to  the  execution  of  the  trust  as  a  power  in  trust. 
rru«te«8of      Sec.  291.  Except  as  hereinafter  otherwise  provided,  every 

I'lltatir^^^'**'''  express  trust  in  real  property,  valid  iis  su<-h,  in  its  creation.  | 
vests  the  whole  estate  in  the  trustees,  subject  only  to  the  exi*- 
<*ution  of  the  trust.   The  beneficiaries  take  no  estate  or  iDtcr 
est  in  the  i)roi)erty,  but  may  (enforce  the  performance  of  lh<* 
trust. 

tr.JiS^maj*''  Sec.  292.  Notwithstanding  anything  contained  in  the  last 
(lovine,  d:c.     sectiou,  the  author  of  a  trust  may,  in  its  creation,  prescribe  to 

whom  the  real  property  to  which  the  trust  relates  shall  belong. 

in  the  event  of  the  failure  or  termination  of  the  trust,  and  luay 

transfer  or  devise  such  j^roperty,  subject  to  the  execution  <»f 

the  trust. 

Title  of         Skc.  29:i.  The  grante(»  or  devisee  of  real  property  subject  t" 

uTantorof  tru^t  "  ll 

pniperiy.  n  trust  acquircs  a  legal  estate  in  the  property,  as  against  all 
persons  excejjt  the  tnist ees  and  tliose  lawfully  claiming  nnder 
them. 

interpHti.        Sec.  294.  Where  an  express  trust  is  created  in  relation  tc 
ran  tor  of      real  property,  every  estate  not  embraced  in  the  trust,  and  iv^^ 
express  iru»t.  ^^^jj^j.^.jg^,  ^if^poged  of,  is  left  in  the  author  of  the  tnist,  orlii?' 
successors. 

tri*7L7"         ^^'^  ■  ^  trust  for  the  receipt  of  tlif* 

imenSiiiiT'^  rents  and  profits  of  real  j)ropei*ty  cannot  transfer,  or  in  anv 
manner  dispose  of,  his  interest  in  such  tnist. 
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Sec.  29(5.  The  benficiary  of  a  trust  for  tlio  payment  of  an 
anBuity  out  of  the  rents  and  j)rofits  of  real  j^roperty,  or  of  a 
2»aiii  in  gross,  can  dispose*  of  his  inttuvst  in  such  trust. 

Sec.  297.  \Miere  an  express  trust  is  created  in  relation  to  omminV'fru..t 
rpal  property,  but  is  not  contained  or  declared  in  the?  grant  to  ^" 
tlip  trustee,  such  grant  must  be  deemed  absolute,  in  favor  of 
the  subsequent  creditors  of  the  trustees,  not  having  notice  of 
the  tru.«?t,  and  in  favor  of  purchasers  from  such  trustees,  with- 
«»nt  notice,  and  for  a  valuable  consideration. 

Sec.  298.  Where  a  trust  in  relation  to  real  property  is  ('X- j,^,;'XfllZ^"^;^ 
pressed  in  the  instrument  creating  the  estate,  every  transfer  ^ 
i»r  other  act  of  the  trustees,  in  contravention  of  th(?  tnist,  is 
absolutely  void. 

Sec;  299.  When  the  purpose  for  which  an  express  trust  was  onrCov^ttV** 
rn-ated  ceases,  the  estate  of  the  tioistee  also  ceases.  • 


TITLE  V. 
powers. 


300.  What  powcn*  exist. 
dOl.  Application  of  this  title. 
:M3.  Definition  of  a  power. 

:)03.  Tenns  "  author  of  a  power  "  and  *'  hoUler  of  n  power."  defined. 

304.  Division  of  power. 

5305.  Definition  of  general  powers. 

2106.  Definition  of  special  powers. 

:t01.  Beneficial  powers, 

308.  Powers  in  trust. 

309.  Oeneral  powers,  when  in  tnist. 

310.  Special  powers,  when  in  trust. 

311.  Who  may  create  power. 

312.  To  whom  power  may  be  given. 

313.  How  created. 

:»1 4.  Reservation  of  powers  in  convcyanws. 
When  power  irrevocable;. 

316.  When  power  a  lien. 

317.  Power  of  sajc  in  mortgage. 

318.  Beneficial  powers,  &c.,  transferal  by  insolvent  assignments. 
31 Who  to  execute  powers. 

;520,  321.  Harried  women. 

332.  How  executed.  • 


Digitized  by 


60  CIVIL  CODK.  ^ 

Execution  by  survivors. 
824.  Execution  of  power  to  dispose  by  devise. 
J)35.  Execution  of  jwwer  to  dispose  by  grant. 
830,  327.  Directions  by  autlior,  when  disregarded. 
;^28.  Nominal  conditions. 
#129.  AVhen  directions  of  author  to  be  observeil. 
JUM),  JWl.  Consent  of  thinl  ijerson  to  execution  of  |K>wcr. 
iiH2,  Omission  to  nicite  power. 

Instruments^  deemed  conveyances. 
•'i'U.  Certain  dispositions  not  void. 
8*-io.  Computation  of  term  of  suspension. 
I  886.  What  estate  may  be  given. 

JJ87.  Married  women,  their  aulliority. 
888.  Defective  execution. 
m.  Fraud. 

JMO.  General  and  beneficial  powers  to  marricnl  women. 

841.  Estate  of  owner  for  life,  &c.,  when  changed  into  a  fee. 

842,  348.  Certain  powers  create  a  fee. 

844  Effect  of  power  to  de\ise  inheritance  in  certain  cases. 

845.  Power  to  dispose  of  fee. 

846.  Power  to  revoke. 

847.  Special  and  beneticial  powers,  who  may  take. 
Construction  of  leasing  powers. 

J{49.  Power  to  make  leases  by  owner  for  life. 
JJ30.  Release  of  such  jwwer. 

851.  Mortgages  by  iiarty  hanng  power  to  lease,  &c. 
5»2.  Effect  thereof. 

?i53.  Special  and  beneficiul  powers  liable  to  c!rcidit<)rs. 

JJ54.  Future  benficial  ix)wers. 

JJ55.  Trust  powers  imperative, 

856.  Effect  of  right  of  selection. 

♦}57,  Ji58.  Construction  of  certain  powers. 

:J59,  360.  When  court  to  execute  power. 

:MJ1.  Execution  of  trust  power  when  compelled  by  creditors,  &c. 

862.  Defective  execution. 

868.  Application  of  certain  sections. 

exuf*'  ^^'^*  relation  to  r(?al  property,  are  those 

only  which  are  specified  in  this  Title. 
Application  of    Sec.  301.  The  provisions  of  this  Title  do  not  extend  to» 
Simple  power  of  attorney  to  convey  real  proi)€n  ty  m  the  name 
of  the  owner  and  for  his  benefit. 

A  Jlwcr.^**'"  Sec.  dOi.  A  power,  as  the  term  is  used  in  this  Title,  is  an 
authority  to  do  some  avt  in  relation  to  real  property,  or  to  the 
creation  or  revocation  of  an  estate  therein,  or  a  charge  thereon, 
which  the  owner  granting  or  reserving  such  power  might  him- 
self perform  for  any  purpose. 

thorTa  ^w-    Sec.  3()3.  The  author  of  a  power,  as  the  term  is  Used  in  tliij* 

«rof  a  power'^  Title,  is  the  person  by  wh^m  a  power  is  created,  whether  by 
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jrrant  or  devise;  and  the  holder  of  a  power  is  the  person  in 
whom  a  power  is  vested,  whether  by  grant,  devise  or  reserva- 
tion. 

Skc.  304.  Powers  are  general  or  special,  and  beneficial  or  in  ^^^^H]'''''*' 
tmst. 

Sec.  3<)5.  A  power  is  general,  when  it  authorizes  the  aliena-  g^^leSTi'lJ^wJIi. 
tion  or  incnnibrance  of  a  fee  in  the  property  embraced  therein, 
hy  grant,  will  or  charge,  or  any  of  them,  in  favor  of  any  per- 
son whatever. 

Sec.  306.  A  power  is  special:  .^a£''X^L 
I.  When  a  person  or  class  of  persons  is  designated,  to 

whom  the  disposition  of  property  xmder  the  ])ower  is  to  be 

made;  or, 

•2.  When  it  authorizes  the  alienation  or  incumbrance,  by 
means  of  a  grant,  will,  or  charge,  of  only  an  estate  less  than 
a  fee. 

Sfx*.  307.  A  power  is  beneficial  when  no  person  other  than  powew?^^** 
its  holder  has,  by  the  terms  of  its  creation,  any  interest  in  its 
i^xecntion. 

Sec.  308.  A  power  is  in  trust,  when  any  person  or  class  of  ^p^^^^'^'**" 
persons,  other  than  its  holder,  has,  by  the  terms  of  its  crea- 
tion, an  interest  in  its  execution. 

Sec.  309.  A  general  power  is  in  trust,  when  any  person  or  eri^"hc™\r'*^' 
class  of  persons,  other  than  its  holder,  is  designated  as  enti- 
tied  to  the  proceeds  of  the  disposition  or  charge  authorized 
the  power,  or  to  any  portion  of  the  proceeds  or  other  ben- 
efits to  result  from  its  execution. 

Sec.  310.  A  special  power  is  in  trust:  orn  whcnm"* 

1.  When  the  disposition  or  charge  which  it  authorizes  is 
limited  to  be  made  to  any  person  or  class  of  persons,  other 
than  the  holder  of  the  power;  or, 

2.  When  any  person  or  class  of  persons,  other  than  the 
holder,  is  designated  as  entitled  to  any  benefit  from  the  dis- 
position or  charge  authorized  by  the  power. 

Sec.  ail.  No  person  is  capable  of  creating  a  power,  who  is  at?J,w^* 
not  at  the  same  time  capable  of  granting  some  estate  in  the 
property  to  which  the  power  relates. 
Sec.  312.  A  power  may  be  vested  in  any  person.  cTmI?S?^Si 
Sec.  313.  A  power  may  be  created  only:  aiS^d!^^ 
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Uoservfttlon 
nf  powers  in 
conveyance. 


When  power 
a  lion. 


1.  By  a  suitable  clause,  contained  in  a  grant  of  some  estate 
in  the  real  propertj'  to  which  the  power  relates,  or  in  an  agree- 
ment to  execute  such  a  grant;  or, 

2.  By  a  devise  contained  in  a  will. 

Sec.  314.  The  grantor  in  any  conveyance  may  reserve  to 
himself  any  power,  beneficial  or  in  trast,  which  he  might  law- 
fully grant  to  another;  and  every  power  thus  reser\'ed  is  sub- 
ject to  the  provisions  of  this  Title,  in  the  same  manner  as  if 
granted  to  another, 
^^when^wers  Sec.  315.  Evcr}^  powcr,  beuefiicuil  or  in  trust,  is  irrevocable, 
unless  an  authority  to  revoke  it  is  given  or  reserved  in  the  in- 
strument creating  the  power. 

Sec.  316.  A  power  is  a  lien  upon  the  real  property  which 
it  embraces,  from  the  time  the  instrument  in  which  it  is  con- 
tained takes  eflfect ;  except  that  against  creditors,  purchasers 
and  incumbrancers,  in  good  faith  and  without  notice,  from 
any  person  having  an  estate  in  such  real  property,  the  i)ower 
is  a  lien  only  from  the  time  the  instrument  in  which  it  is  con- 
tained is  duly  recorded. 

Sec.  317.  Where  a  power  to  sell  real  property  is  given  to  si 
mortgagee  or  other  incumbrancer,  in  an  instrument  intended 
to  secure  the  payment  of  monej'^,  the  power  is  to  be  deemed  a 
part  of  the  se(*urity,  and  vests  in  and  may  be  executed  by  any 
person,  who,  by  assignment  or  otlierwise,  become  entitled  to 
the  money  so  secured  to  be  paid. 

Sec.  318.  Every  beneficial  power,  and  the  interest  of  every 
person  entitled  to  compel  the  execution  of  a  trust  power, 
l)asses  to  the  assignees,  pursuant  to  statute,  of  the  estate  of  a 
non-resident,  absconding,  insolvent  or  imprisoned  debtor,  or 
of  a  person  of  unsound  mind,  in  whom  such  a  power  or  inter- 
est is  vested. 

Sec.  319.  A  power  cannot  be  executed  by  any  person  not 
capable  of  disposing  of  real  property. 

Sec,  320.  A  manied  woman  may  execute  a  power  diu*ing 
her  marriage^  without  the  conauTence  of  her  husband,  unless 
otherwise  prescribed  by  the  terms  of  the  power. 

Sec.  321.  No  power  can  be  executed  by  a  married  woman 
before  she  attains  her  majority,  nor  without  being  acknowl- 
edged by  her  in  the  manner  prescribed  by  the  chapter  on  Re- 
cording transfers. 
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Srx.  322.  A  power  can  be  executed  only  by  a  written  instru-  now  executed, 
inent  which  would  be  sufficient  to  pass  the  estate  or  interest 
intended  to  pass  under  the  power,  if  the  person  executing  the 
power  was  the  actual  owner. 

Sec.  823.  Where  a  power  is  vested  in  several  persons,  all  Kxoounon  by 
must  unite  in  its  execnition;  but  in  case  any  one  or  more  of 
them  is  dead,  the  power  may  be  executed  by  the  sun  ivor  or 
8ur>ivoi*s,  unless  otherwise  pre*scribed  by  the  terms  of  the 
power. 

Sec.  324.  Where  a  power  to  dispose  of  real  property  is  con-  p^j^l^fp^'toIS" 
filial  t(i  a  disposition  by  devise  or  will,  the  instrument  of  exe-  • 
cution  must  be  a  will  duly  executed  according  to  the  provisions 
of  the  Title  on  Wills. 

Stx.  325.  Where  a  pow^er  is  confined  to  a  disposition  by  p,,f,i^^*';j,"j]J.***^ 
p-ant,  it  cannot  be  executed  by  will,  even  though  the  disposi- ^> 
tion  is  not  intended  to  take  effect  until  after  the  death  of  the 
person  exc^cuting  the  power. 

Sec.  326.  Where  the  author  of  a  power  has  direc'ted  or  au-  ^^ll^^^^^'f^^,,^^' 
thorized  it  to  be  executed  by  an  instrument  which  would  not  diBrcj^awied. 
Ix»  sufficient  in  law  to  pass  the  estate,  the  power  is  not  void, 
hut  its  execution  is  to  be  governed  by  the  rules  before  pre- 
siTibed  in  this  Title. 

Sec.  327.  Wliere  the  author  of  a  power  has  directed  any  for- 
malities  to  be  observed  in  its  execution,  in  addition  to  those 
wluch  would  be  sufficient  to  pass  the  estate,  the  obsen-ance  of 
sudi  additional  fonnalities  is  not  necessary  to  a  valid  execu- 
tion of  the  power. 

Sec.  328.  Where  the  conditions  annexed  to  a  power  are  Nominal  con- 
miTely  nominal,  and  evince  no  intention  of  actual  benefit  to 
the  party  to  whom,  or  in  whose  favor,  they  are  to  be  perfonn- 
they  may  be  wholly  disregarded  in  the  execution  of  the 
power. 

Sec.  329.  With  the  exceptions  contained  in  the  preceeding^,when^ciirec-  ^ 
sections,  the  intentions  of  the  author  of  a  power  as  to  the  *'^^*"*'®'*- 
mode,  time  and  conditions  of  its  execution  must  be  observed, 
J'ubject  to  the  power  of  the  district  court  to  supply  a  defective 
♦execution  in  the  cases  provided  in  sections  338  and  362. 

Sec.  330.  When  the  consent  of  a  third  person  to  the  execu-  t^^^^ljf'^l^jjn  t„ 
tion  of  a  power  is  requisite,  such  consent  must  be  expressed  JJ®?cr 
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in  the  iiistrament  by  which  the  power  is  executed,  or  be  certi- 
fied in  writing  thereon.  In  the  first  case  the  instrument  of  ex- 
ecution, in  the  second,  tlie  certificate,  must  be  subscribed  hr 
the  party  whose  consent  is  required;  and  to  entitle  the  instru- 
ment to  be  recorded,  siich  signature  must  be  duly  proved  or 
acknowledged,  according  to  the  chapter  on  Recording  Trans- 
fers. 

Skc.  331.  AVhere  the  consent  of  several  persons  to  the  exe- 
cution of  a  power  is  requisite,  all  must  consent  thereto;  but, 
in  case  any  one  or  more  of  them  is  dead,  the  consent  of  the 
survivors  is  sufficient,  unless  othenvise  prescribed  by  the 
tenns  of  the  power. 

Sec.  333.  Every  instrument  executed  by  the  holder  of  a 
power,  conveying  an  estate  or  creating  a  charge  which  such 
holder  would  have  no  right  to  convey  or  create  except  by  vir- 
tue of  his  power,  is  to  be  deemed  a  valid  execution  of  the  pow- 
er, even  though  not  recited  or  referred  to  therein. 

Sec,  333.  Every  instrument  except  a  will,  in  execution  of  a 
power,  even  though  the  power  is  one  of  revocation  only,  ig  to 
be  deemed  a  conveyance  within  the  meaning  of  the  chai)ter  on 
Recording  Transfers. 

Sec.  334.  A  disposition  or  charge,  by  virtue  of  a  power, 
more  extensive  than  was  authorized  thereby,  is  not  therefore 
void;  but  every  estate  or  interest  so  created,  so  far  as  it  is 
embraced  by  the  terms  of  the  power,  is  valid. 

Sec.  335.  The  period  during  which  the  absolute  right  of 
alienation  may  be  susi)ended  by  an  instnmient  in  execution 
of  a  powder,  must  be  computed,  not  from  the  date  of  the  in- 
strument, but  fi'om  the  time  of  the  creation  of  the  power. 

Sec.  336.  No  estate  or  interest  can  be  given  or  limited  to 
any  person,  by  an  instrument  in  execution  of  a  power,  whiel) 
could  not  have  been  given  or  limited  at  the  time  of  the  crea- 
tion of  the  power. 

Sec  337.  Wlien  a  mamed  woman,  entitled  to  an  estate  in 
fee,  is  authorized  by  a  power  to  dispose  of  such  estate  during: 
her  marriage,  she  may,  by  virtue  of  such  power,  create  any 
estate  which  she  might  create  if  unmarried. 

Sec.  338.  Purchasers  for  a  valuable  consideration,  claiming 
under  a  defective  execution  of  a  power,  are  entitled  to  tbe 
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same  relief  as  similar  purchasers  claiming  under  a  defective 
conveyance  from  an  actual  owner. 

Sec.  339.  Instruments  in  execution  of  a  power  are  aflTected 
by  fraud  in  the  same  manner  as  like  instruments  executed  by 
owners  or  trustees. 

Sec.  340.  A  general  and  beneficial  power  is  valid,  vv^hich  iJJ^Scui 
gives  to  a  married  w(mian  power  to  dispose,  during  her  mar-  fi^^'^ome^"' 
riage,  and  without  the  concurrenc^e  of  he?  husband,  of  a  pre- 
sent or  ftiture  estate  in  real  property  conveyed  or  devised  to 
her  in  fee. 

Sec.  341.  AMiere  an  absolute  power  of  disposition,  not  slc- ^f'rl%^XT 
^•ompanied  by  any  tnist,  is  given  to  the  owner  of  a  particular  luto  a  fee. 
estate  for  life  or  years,  such  estate  is  changed  into  a  fee,  abso- 
lute in  favor  of  <Teditors,  purchasers  and  incumbrancers,  but 
subject  to  any  futui-e  estates  limited  thereon,  in  case  the  power 
should  not  be  executed,  or  the  property  should  not  be  sold  for 
the  satisfaction  of  debts. 

Sec.  342.  ^ATiere  an  absolute  power  of  disposition,  not  ac-  crsTrei"  a^f^o. 
companied  by  any  trust,  is  given  to  any  person  to  whona  no 
particular  estate  is  limited,  such  person  also  takes  a  fee,  sub- 
jwtto  any  future  estate  that  nmy  be  limited  thereon,  but  ab- 
w)lute  in  favor  of  creditors,  purchasers,  and  incumbrancers. 

Sec.  343.  In  all  cases  wiiere  an  absolute  power  of  disposition 
is  given,  not  accompanied  by  any  trust,  and  no  remainder  is 
limited  on  the  estate  of  the  holder  of  the  power,  he  is  entitled 
to  an  absolute  fee. 

Sec.  344.  Where  a  general  and  beneficial  power  to  devise  the  i?devi«/f?JJ;!r- 
inheritance  is  given  to  the  owner  of  an  estate  for  life  or  for  llurcal"*.''"^' 
years,  he  is  deemed  to  possess  an  absolute  power  of  disposi- 
tion, within  the  meaning  of  the  last  three  sections. 

SEt\345.  Every  power  of  disposition  is  deemed  absoliite,  po^cor  ^i?'"'" 
by  means  of  which  the  holder  is  enabled  in  his  lifetime  to  dis- 
pose of  the  entire  fee,  in  possession  or  in  expectancy,  for  his  • 
own  benefit. 

Sec.  346.  Where  the  grantor  in  any  conveyance  resenes  to  ^^J"'^^ 
Iriroself,  for  his  own  benefit,  an  absolute  power  of  revocation, 
grantor  is  still  to  be  deemed  the  absolute  owner  of  tlu^ 
estate  conveyed,  so  far  as  the  rights  of  creditors  and  piux'has- 
are  concerned. 
9 
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inKiai^Sfw-    Sec.  347.  A  special  and  beneficial  power  is  valid,  which  is 

ur.  Who  may  granted: 

1.  To  a  married  woman,  to  dispose,  during  the  marriage,  of 
any  estate  less  than  a  fee,  belonging  to  her,  in  ilu)  property  to 
which  the  power  relates;  or, 

2.  To  the  owner  of  a  life  estate  in  the  property  erabract  d  in 
the  power,  to  make  leases  for  not  more  than  twenty-one  years, 
commencing  in  possession  during  his  life. 

oMeSSii^''^''^'  Sec.  348.  A  special  and  beneficial  power  to  make  leases  for 
not  more  than  twenty-one  years  given  to  the  ow^ner  of  a  life 
estate,  is  void  only  as  to  the  time  beyond  twenty -one  year:?, 
and  authorizes  leases  for  that  term  or  less. 

Power  to        Sec.  349.  The  power  of  the  owner  of  a  life  estate  to  raak** 

make  leases  hy  ^ 

owner  lor  life.,  leascs  is  uot  transferable  as  a  separate  interest,  but  is  annex- 
ed to  his  estate,  and  will  pass,  unless  specially  excepted,  by 
any  grant  of  such  estate.  If  Hi)ecially  excepted  in  any  surh 
grant,  it  is  extinguished. 

Release  or       gj^c.  350.  Thc  powcr  of  the  owner  of  a  life  estate  to  make 

Ruch  power.  *^ 

leases  may  be  released  by  him  to  any  person  entitled  to  a  fu- 
ture estate  in  the  property,  and  is  thereupon  extinguished. 

partyliaXg^'^  Sec.  351.  A  mortgage,  executed  by  the  owner  of  a  life  estate 
jwwor  to  lease,  jj^ying  a  powcr  to  make  leases,  or  by  a  married  woman,  by 
virtue  of  any  beneficial  power,  doea  not  extinguish  or  suspend 
the  power;  ,but  the  power  is  bound  by  the  mortgage' in  the 
same  manner  as  the  real  ])roperty  embraced  therein. 
Effect  thereof,  g^,^  ggg.  The  cffects  ou  the  power,  of  a  lien  by  mortgage 
such  as  is  mentioned  in  the  last  scn^ion,  are: 

1.  That  the  mortgagee  is  entitled  to  an  execution  of  the  pow- 
er, so  far  as  the  satisfaction  of  his  lien  may  require  it;  and, 

2.  That  any  subsequent  estate  created  by  the  owner,  in  ex- 
ecution of  the  power,  becomes  subject  to  the  mortgage  in  the 
same  manner  as  if  in  terms  embraced  therein. 

hoS!iai*iIiV  Skc.  353.  Every  special  and  beneficial  power  is  liable  to  the 
I'rod^roilV**  claims  of  creditors,  in  the  same  manner  as  other  interests  that 
cannot  be  reached  by  execution,  and  the  execution  of  the  power 
may  be  adjudged  for  the  benefit  of  the  creditors  entitled. 
flda^/SS'we??.®'  Skc.  354.  No  beneficial  power,  general  or  special,  not  al- 
ready specified  and  defined  in  this  Title,  can  hereafter  be 
cieated. 
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Ski*.  355.  Every  trust  power,  unless  its  execution  is  made  ex-  im^^roti??''*'" 
pressly  to  depend  on  the  will  of  the  trustees  is  imperative,  and 
5mpos(*s  a  duty  on  the  trustee,  the  performance  of  which  may 
l)e  compelled  for  the  benefit  of  the  parties  interested. 

Sec  366.  A  trust  power  does  not  cease  to  be  imperative,  of^sciciSo?.*^*'* 
where  the  trustee  has  the  right  to  select  any,  and  exclude  oth- 
of  the  persons  designated  as  the  beneficiaiies  of  the  tmst. 

Sb(\  3f)7.  AVhere  a  disposition  under  a  power  is  directed  to  o/ce"r?ir''''" 
l>e  made  to,  among,  or  between  several  persons,  without  any 
siwilication  of  the  share  or  sum  to  be  allotted  to  each,  all  the 
persons  designated  are  entitled  in  equal  proportion. 

Sec.  358.  Where  the  terms  of  a  power  import  that  the  estate  • 
or  fund  is  to  be  distributed  among  several  persons  designated, 
in  snch  manner  or  proportions  as  the  trustee  of  the  power  may 
think  proper,  the  trustiH^  may  allot  the  whole  to  any  one  or 
more  of  such  persons  in  exclusion  of  the  others. 

Sec.  359.  If  the  trustee  of  4^  power,  with  the  right  of  sekx- ,o^L^t™'* 
tion,  dies  leaving  the  power  unexecuted,  its  execution  must  be^''*'" 
adjudged  for  the  benefit,  equalh',  of  all  thei)ersons  designated 
as  objwts  of  the  trnst. 

Sec.  36(>.  AYhere  a  power  in  trust  is  created  by  will,  and  the 
testator  has  omitted  to  designate*,  expressly  or  by  necessaiy 
implication,  by  whom  the  power  is  to  b<*  i»xecuted,  its  execu- 
tion devolves?  on  the  district  court. 

Sec.  361.  The  execution,  in  whole  or  in  part,  of  any  tnist  trunT^wer" 
power,  may  be  adjudged  for  the  benefit  of  the  creditors  or  as- cYd  c??di}l?": 
«pees  of  any  person  entitled,  as  one  of  the  beneficiaries  of 
the  tmst,  to  compel  its  execution,  when  his  interest  is  trans-  . 
ferable. 

Sec.  362.  Where  the  execution  of  a  power  in  trust  is  defect- exc^Snon.' 
ive,  in  whole  or  in  part,  under  the  provisions  of  this  Title,  its 
proper  execution  may  be  adjudged  in  favor  of  the  persons 
designated  as  the  objec-ts  of  the  trust. 

Sec\363.  The  provisions  of  the  Title  on  Trust,  saving  the^,^i:?/^f;J'^*'" 
rights  of  other  persons  from  prejudice  bj' the  misconduct  of*^^'*"""- 
trustees,  and  authorizing  the  court  to  remove  and  appoint 
trustees;  the  x>rovisions  of  the  Title  on  Sutression,  devolving 
♦*^ress  tmsts  upon  the  court,  on  the  death  of  thv.  trustee;  and 
the  provisions  of  section  299,  in  the  Title  on  Uses  and  Trusts, 
apply  equally  to  powers  in  tmst,  and  the  trustees  of  such  powers. 


_  Digitized  by 


Google 


68 


CIVIL  CODE. 


I».AJRX  III. 


PERSONAL  OR  MOVABLE  PROPERTY 

Title  I.  Personal  Property  in  Genera]. 

II.  Particular  Kinds  of  Personal  Proiwrty. 

TITLE  I. 


PERSONAL  PKOPERTY  IN  GENERAL. 

.  Section.  3G4.  By  what  law  governed. 

865.  Future  interests  in  perishable  proijerty,  how  protected. 

govJraJd!^''     Sec.  364.  If  there  is  no  law  to  the  contrary  in  the  platv 
where  personal  property  is  situated,  it  is  deemed  to  follow  tlie  j 
person  of  its  owner,  and  is  governed  by  the  law  of  his  domi- 
cile. 

eBS*ff^ri?h!''    Sec.  365.  Where  one  has  the  present  and  another  the  future 
howprote^lcl.  interest  in  a  thing  personal,  and  the  thing  is  perishable,  the 
latter  may  require  it  to  be  sold,  and  the  proceeds  invested,  for 
.  the  benefit  of  both  parties,  according  to  their  respective  inter- 
ests; except  in  case  of  a  thing  specially  appropriated  to  a  par- 
ticular use. 
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TITLE  II. 


PARTICCLAll  KINDS  OF  PKRSONAL  PKOPKUTY. 

Chapter  I.  Things  in  action. 
IL  Shipping. 
'  in.  Corporations. 

IV.  Products  of  the  mi  nil. 
V.  Other  kinds  of  personal  proi)erty. 


CHAPTER  I. 


TllimiS  m  ACTION. 


Section  :)66.  Things  in  action  defined. 
867.  Transfer  and  survivorship. 

Sec.  366.  A  thint?  in  action  is  a  right  to  recover  something  j^JJ^^^g^/j'^^^j 
by  a  judicial  proceeding. 

Sec.  367.  A  tMng  in  action,  arising  out  of  the  violation  of 
a  right  of  property,  or  out  of  an  obligation,  may  be  trans- 
ferred by  the  owner.  Upon  the  death  of  the  owner  it  passes 
to  his  personal  representatives,  except  where,  in  the  cases 
provided  by  law,  it  passes  to  his  devisees  or  successor  in 
office. 
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CHAPTER  II. 

RIIIPPINO. 

Article  I.  General  provisions. 

II.  Rules  of  navi^tion. 

ARTICLE  I. 

(JKNEliAL  PUOVI SIGNS. 


Skction  ?J08.  Definition  of  a  sliij). 

369.  Appurtenances  and  equipment s. 

370.  Foreign  and  domestic  navigntion. 

371.  Foreign  and  domestic  shii>s  distiuguislied. 
373.  Sevenil  owners. 

373.  Owner  for  vo3*age. 

374.  Registrj',  &c. 


jjcjnniiionof     ^y^.  j,hip  ig  .^^y  ij^at^  vessel  or  structure  fitted  fi>r 

navigation.  Every  kind  of  ship  is  included  in  the  term  "  ship- 
l)ing,-'  and  the  following  provisions  relating  to  ships  or  ship- 
ping, apply  to  all  boats,  or  structures  fitted  for  navigation, 
and  to  the  business  thereof. 

ces  LmreqX-  ^^^^  tl^^i^gs,  belougiug  to  the  owners,  which  are  on 

menu.  board  a  ship,  and  are  connected  with  its  proper  use,  for  the 
objects  of  the  voyage  and  adventure  in  which  the  ship  is  en- 
gaged, are  deemed  its  appurtenances. 

doTn^tfc"nTvi  strips  ^^'^  engaged  either  in  foreign  or  domestic 

pition.  navigation.  Ships  are  engaged  in  foreign  navigation,  when 
passing  to  or  from  a  foreign  country;  and  in  domestic  naviga- 
tion when  passing  from  place  to  place  witliin  the  United 
States. 

donu'^tk  Hhin:.     S*-^-  '^"^l-  ^  ship  in  a  port  of  the  state  or  territory  to  which  it 
»ii»tinguiHho<\.  })elongs  is  called  a  domestic  ship:  in  another  port  it  is  calh^l 
a  foreign  ship. 
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Sec.  372.  If  a  ship  belongs  to  several  persons,  not  partners,  ^^'"""^^ 
and  thev  differ  as  to  its  use  or  repair,  the  controversy  may  be 
determined  by  any  court  of  competent  jurisdiction. 

Sec.  3T3.  If  the  owner  of  a  ship  commits  its  possoj?sion  and  voyJiir 
navigation  to  another,  that  other  and  not  the  owner,  is  re- 
sponsible for  its  repairs  and  supplies. 

Sec.  374.  The  registry,  enrolhmmt,  and  li(  ims<»  of  ships,  are„,f,^,fjf^^^^^^^^^^ 
n^gnlated  by  acts  of  Congress.  )*cenw.. 


ARTICLE  IL 


nUIJCS  OF  NAVIGATION. 


Sbtios  375.  Collisions. 

1.  Rales  as  to  slitpe  meeting  each  other. 

2.  Tlie  nilc  for  sailing  vessels. 

i\  4.  Rules  for  steamers  In  narrow  cliannels. 

5.  Rales  for  steam  vessels  on  dllTerent  courses. 

0.  Meeting  of  steamers. 
ColluBion  from  breach  of  rules. 
Breaches  of  such  rules  to  impl3'  willful  default. 
378.  Lobs,  how  apportioned. 

.Sec.  Tii\  In  the  case  of  ships  meeting,  tlie  following  rales  ''"i"''*"'"^' 
must  l)eobsei-ved  in  addition  to  those  prescribed  by  any  stat- 
utes? of  this  Territory,  wliich  relate  to  navigation : 

1.  AVhenev(?r  any  ship,  proceeding  in  one  direction,  meets  f,^^}Zwiul* 
another  ship,  proceeding  in  another  direction,  so  that  if  both®***^**"**^'*"* 
^hip8  were  to  continue  their  respective  courses  they  would  pass 

•^0  near  as  to  involve  the  risk  of  a  collision,  the  helms  of  both 
J*hips  must  bo  put  to  port  so  as  to  pass  on  the  port  side  of 
wurh  other,  except  where  the  circumstances  of  the  case  are  such 
as  to  render  a  departure  from  the  rule  necessary  in  order  to 
avoid  immediate  danger,  and  subject  also  to  a  due  regard  to 
the  dangers  of  navigation; 

2.  A  steamer  when  passing  another  steamer  in  such  chan- 
nel, must  alw^ays  leave  the  other  upon  the  larboard  side; 

3.  When  steamers  must  inevitably  or  necessarily  cross  so  vSiJ'oii'diS! 
near  that,  by  continuing  theii*  respective  courses,  there  would 
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nreachcji  of 
puch  riilcH  Ui 
Imply  willful 
dciaulr. 


be  a  risk  of  collision,  each  vessel  must  put  her  helm  to  port, 
so  as  always  to  pass  on  the  larboard  side  of  each  other. 
onluo"JftII>m"  appears  that  a  collision  was  occasioned  by 

Jbovc^ukll*^   failure  to  observe  any  rule  of  the  foregoing  section,  the  owner 
j;JJ'?jYj.S"/„*^    of  the  ship  by  which  such  rule  is  infringed  cannot  recover 
recover.        compeusatiou  for  damages  sustained  by  the  ship  in  such  col- 
lision, unless  it  appears  that  the  circumstances  of  the  cas<' 
made  a  departure  from  the  rule  necessary. 

Sec.  377.  Damage  to  person  or  property  arising  from  the 
failure  of  a  ship  to  observe  any  rule  of  section  375,  must  bt' 
deemed  to  have  been  occasioned  by  the  willful  default  of  tk 
person  in  charge  of  the  deck  of  such  ship  at  the  time,  unless 
it  appears  that  the  circumstances  of  the  case  made  a  departure 
from  the  rule  necessarj  . 

Sec.  378.  Losses  caused  by  collision  are  to  be  borne  as  fol- 
lows : 

1.  If  either  party  was  exclusively  in  fault  he  must  bear  hi? 
own  loss,  and  compensate  thc^  other  for  anj'^  loss  he  has  sus- 
tained; 

2.  If  neither  was  in  fault,  the  loss  must  be  borne  by  him  on 
whom  it  falls; 

3.  If  both  were  in  fault  the  loss  is  to  be  equally  divided, 
unless  it  appears  that  there  was  a  great  disparity  in  fault,  iu 
which  case  the  loss  must  be  equitably  apportioned;  or, 

4.  If  it  cannot  be  ascertained  where  the  fault  lies,  the  losa 
must  be  equally  divided. 


Lofip.  how 
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CHAPTER  III. 


COKlH:)ItATIOJSS. 


AliTiCLE  L  llie  creation  of  corporal iona. 


II.  Corjwrate  stock. 

III.  Corporate  powers. 

IV.  Dissolution  of  corjHjrations. 


ARTICLE  1. 


TIIK  CUEATION  OF  C()U1H)UATH)NS. 


SiXTiox  379.  Corporations  defined. 
380.  How  created. 
♦581.  liescn  ation  of  power  to  reix^al. 

•952.  Dealers  with  a  corporation  cannot  tincstion     corixiratc  cxi.slonce. 
;i83.  Xainc. 

ti»L  Distinction  of  coi-porations. 
*t85.  Public  corporations  defined. 
Ji86.  Private  corporations. 
IISI.  Charters. 

;588,  389.  Acceptance  of  charter. 
5J90.  Number  of  corporators. 

;J91.  Purpowis  for  which  corporations  may  be  formud. 

993.  Charter  to  be  prepared. 

393w  Cliartcr  of  road  company. 

:)94.  Sabscriptionand  acknowledgment. 

2595.  Banking  and  insurance  companies. 

396,  397.  Petition, 

:i98.  Proceedings  on  petition. 

;I99.  Corporation,  when  formed. 

400.  Who  arc  corporators. 

S>x.  379.  A  corporation  is  a  creature  of  tlie  law,  having  cer- ^^.^^^fP^**;*""^* 
tain  powers  and  duties  of  a  natural  person.   Being  created 
bj  the  law  it  may  continue  for  any  length  of  time  which  the 
law  prescribes. 
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iio'.v  created,  gj.^.  33^  corporatioH  can  only  be  created  by  authority  of 
a  stjitnte.  ]iut  the  statute  may  be  special  for  a  particular  cor- 
poration, or  general  for  a  number  of  corporations. 

of'^m^Mo"*  '^^l-  Every  grant  of  corporate  power  is  subject  to 

repeal.         alteration,  suspension  or  repeal,  in  the  discretion  of  the  legis- 
lature. 

:i  corpomiion  ^    ^K^.  382.  Ouc  who  assuuies  an  obligation  to  an  ostensible 
M'lm^ul^Jrorpo-  corporatiou,  as  such,  cannot  resist  the  obligation  on  the 
laic  exiHieace.  g^^j^j^^j  ^hat  tlicrc  was  iu  fact  no  sudi  coi-poration,  until  that 
fact  has  been  adjudged  in  a  direct  proceeding  for  the  purpose. 

Name.  s^Yc.  383.  Evcry  corporatiou  must  have  a  corporate  name, 

which  it  has  no  power  to  change  unless  expressly  authorized 
by  law;  but  the  name  is  to  be  deemed  so  far  matter  of  descrip- 
tion, that  a  mistake  in  the  name,  in  any  instrument,  may  be 
disregarded,  if  a  sufficient  description  remains  by  which  to 
ascertain  the  eorpt:)ration  intended. 

vJ^^^iaiTolT'^    Sec.  384.  Corporations  are  either: 

1.  Public;  or, 

2.  Private. 

nuiou^deEi  P^l>li^  corijoration  is  one  that  has  for  its  object 

the  government  of  a  portion  of  the  Territory.    Such  corpora- 
*  tions  are  regulated  by  local  statutes,  or  by  general  laws. 

po^ltioi*^'^'^'      Sec.  386.  Private  corporations  are  of  three  kinds: 

1.  Corporations  for  religion; 

2.  Corporations  for  benevolence; 

3.  Corporations  for  profit. 

charton*.  g^,^  gt^  rf)^^  iustrumeut  by  which  a  corporation  is  consti- 
tuted is  called  its  charter,  whether  that  be  a  statute,  as  in  case 
of  a  special  charter,  or  the  document  prescribed  by  a  general 
statute,  for  the  constitution  of  the  corporation. 

Acceptance      Sec.  388.  lu  ordcr  to  constitute  a  private  corporation,  there 

of  charier.  ^  *        -1  1.  * 

must  not  only  be  a  statutory  grant  of  corporate  authority,  but 
an  acceptance  of  that  grant  by  a  majority  of  the  corporators, 
or  their  agents.  The  acceptance  cannot  be  conditional  or  qual- 
ified. 

S4imc.  Sec.  389.  Except  when  otherwise  expressly  provided,  the 

acceptance  of  a  grant  of  corporate  authority  may  be  proved 
like  any  other  fact. 
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Sec.  390.  Private  corporations  may  be  formed  by  tli(i  volun-  co^JLTJioriT' 
tary  association  of  three  or  more  persons,  for  the  puri)oses 
and  in  the  manner  mentioned  in  the  following  sections  of  this 
article. 

Sec.  391.  The  purposes  for  which  the  private  corporations  whicir^oJpo^!^^^ 
iiumtioned  in  the  last  scnrtion  may  be  formed,  are:  firmed!"* 

1.  The  support  of  public  worship; 

2.  The  support  of  any  benevolent,  charitabl(\  educational 
or  missionarj'  undertaking; 

3.  The  support  of  any  literary  or  scientific  undertaking: 
the maintenanw  of  a  library;  or  tlu^  in-oniotion  of  painting, 
music  or  other  line  arts; 

4.  The  encouragement  of  agriculture  and  horticulture; 

T).  The  maintenance  of  public  parkt?,  and  of  facilities  ft)r 
i^katiug  and  otlu^r  innocent  si)orts; 
6.  The  maintenance  of  a  club  for  social  enjoyment; 

I.  The  maintenance  of  a  public  or  private  ctrmetery; 

8.  The  prevention  and  punishment  of  theft  or  willful  inju- 
rii's  to  property,  and  insurance  against  such  risks  ; 

9.  Tlie  insurance  of  human  life,  and  dealing  in  annuities; 

10.  Tlie  insurance  of  human  beings  against  sickness  or  i)cr- 
JHjnal  injur}'; 

II.  The  insurance  of  the  lives  of  domestic  animals: 

12.  The  insurance  of  property  against  marine  risks; 

13.  The  insurance  of  property  against  loss  or  injury  by  fire, 
or  by  any  risk  of  inland  transportation; 

14.  Tlie  transaction  of  a  banking  business; 

15.  The  construction  and  maintenance  of  a  railway  and  of  a 
telegraph  line  in  connection  therewith ; 

16.  Tlie  construction  and  maintenance  of  any  other  spi^cics 
of  roads,  and  of  bridges  in  connection  therewith ; 

17.  The  construction  and  maintenance  of  a  bridge; 

18.  The  construction  and  maintenance  of  a  telegraph  line; 

19.  Tlie  establishment  and  maintenance  of  a  line  of  stag(»s; 

20.  The  establishment  and  maintenance  of  a  ferry; 

21.  The  building  and  navigation  of  vessels,  and  carriage  of 
l^ersons  and  property  thereon; 

22.  The  supply  of  water  to  the  public; 

23.  The  manufacture  and  supply  of  gas,  or  the  supply  of 
light  or  heat  to  the  public  by  any  other  means; 
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24.  The  transaction  of  any  mannfactnring,  mining,  mechan- 
ical or  chemical  business; 
20.  The  transaction  of  a  printing  and  publishing  busines^!; 

26.  The  establishment  and  maintenance  of  an  hotel; 

27.  The  erection  of  buildings,  and  tlie  accumulation  and 
loan  of  funds  for  the  purchase  of  real  property;  or, 

28-  The  improvement  of  the  breed  of  domestic  animals,  by 
importation,  sale  or  otherwise. 

rrcpa^ld'  ^""^"^    Sec.  392.  A  charter  must  be  prepared,  setting  forth: 

1.  The  name  of  the  cori>oration; 

2.  The  pui-pose  for  which  it  is  foimed; 

3.  The  place  or  places  where  its  business  is  to  be  transacted; 

4.  The  term  for  which  it  is  to  exist; 

T).  The  number  of  its  directors  or  trustees,  and  the  namct? 
and  residences  of  those  who  are  appointed  for  the  first  year; 
and, 

6.  The  amount  of  its  capital  stock,  if  anj'-;  and  number  of 
shares  into  which  it  is  divided. 

nn^Smpany.     ^Ec.  393.  Thc  chartcr  of  a  road  company  must  also  state: 

1.  The  kind  of  road  intended  to  be  constructed; 

2.  The  places  from  and  to  which  the  road  is  intended  to  be 
run; 

3.  The  counties  through  which  it  is  intended  to  be  rim;  a^jd, 

4.  The  estimated  length  of  the  road. 

ai!a  fickiiSur  Sec.  394.  The  charter  of  an  intended  corporation  must  be 
subscribed  by  three  or  more  persons,  two  of  w^hom  at  least 
nmst  be  citizens  of  this  Territory,  and  must  be  acknowledged 
hy  them  before  a  commissioner  of  deeds,  or  any  officer  autlior- 
ized  to  take  acknowledgments. 

Sec  395.  The  charter  of  a  corporation  designed  to  carry  on 
PBnic«.  tiie  business  of  banking  or  insurance  must  be  presented  to  the 
auditor  of  the  Temtory,  who  must  indorse  his  approval  there- 
on, but  may,  as  a  condition  thereof,  require  the  name  of  the 
corporation  to  be  changed,  if  it  is,  in  his  judgment,  likely  to 
mislead  the  public. 

Sec.  396.  A  petition  must  be  presented  with  tlie  charter  of 
an  intended  corporation,  to  the  county  conmiissioners  of  the 
county  in  which  its  principal  place  of  business  is  to  be  situated, 
asking  that  the  charter  be  examined,  approved  and  filed,  and 
an  order  of  incorpo.ation  granted. 
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Skc.  31)7.  A  petition  for  incorporation  must  declare  the 
tnith  of  the  statement  of  the  charter,  and  must  be  subscribed 
hy  all  of  the  persons  Avho  subscribed  the  charter,  and  verified 
hv  their  oaths. 

Sec.  398.  Upon  the  presentation  of  a  petition  for  incoi-pora- on  lJ^titTo^^^^ 
tion,  the  county  commissioners  must  inquire  into  flie  facts; 
and  if  satisfied  that  the  matters  stated  in  the  petition  are  true, 
and  that  tlie  proceedings  have  been  had  in  conformity  with 
the  law,  an  order  must  bo  made  by  the  commissioners  declar- 
ing that  the  charter  is  approved,  and  that  upon  the  filing  of 
iht»  order,  charter  and  petition,  the  subscribers  of  the  charter 
shall  l)e  a  cori)OTation,  for  the  purposes,  and  upon  the  terms 
therein  stated. 

Sec.  399.  Upon  the  tiling  of  the  order,  charter,  and  petition,  y^he^^m^: 
mentioned  in  the  last  section,  with  the  register  of  deeds  of  the 
<-ounty  in  which  the  order  was  made,  and  of  a  duplicate  there- 
of with  the  Territorial  Auditor,- the  subscribers  of  the  charter 
are  a  corporation  for  the'purposes  and  upon  the  terms  therein 
stated. 

Sec.  400.  Except  when  otherwise  provided,  a  person  be- powlror?!^ 
<-onies  a  corporator  in  a  private  corporation,  upon  the  issue  of 
!^tock  to  him  and  his  acceptance  thereof. 
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ARTICLE  II. 


CORPORATE  STOCK. 

Skctios  401.  Subscriptions  for  stock. 

402.  Remedies  for  nou-ptiyment  of  subscription. 

403.  Issue  of  stock. 

404.  Transfers  of  stock. 

405.  Over-issue  of  stock. 

406.  PurchtLse  of  stock  by  the  corporation. 

407.  Dividend. 

for"«tock.^^*°'**    Sec.  401.  A  subscription  to  the  stock  of  a  corporation  abont 
to  be  formed,  is  to  be  held  for  the  benefit  of  the  coi-poratiou, 
when  it  is  formed,  and  may  be  enforced  by  it. 
itemediesfor     Sec  402.  When  a  corporation  is  authorized  bv  its  charter. 

non-pavnicnt  of  *        ,  «     «  .  -i 

Bubacrfptioa.  or  by  the  terms  of  subscription,  to  forfeit  stock  for  non-pay- 
ment, it  may  either  forfeit  the  stock,  or  recover  th(^  ainoimt  of 
the  subscription,  but  cannot  do  both. 
i«.neor.Htock  gj^^  gj^^.^  .gg^^^,^  placing  it  in  the  name  of  tlie 
stockholder  upon  the  books  of  the  corporation:  unless  th<* 
issue  of  a  certificate  is  required  by  the  charter  or  by-laws,  in 
which  case  the  stock  is  issued  by  the  execaition  and  deliven 
of  the  certificate. 

^  TranHfcMH  g^c^  404^  ^\  Certificate  of  stock  may  be  transferred  like  any 
other  personal  property;  and  a  transfer  on  the  books  of  tlu' 
corporation  is  not  necessary  between  the  parties  to  the  trans- 
fer; but  a  certificate  is  not  a  negotiable  instrument,  and  a 
transfer  does  not  confer  greater  rights  against  the  coriioratioii 
than  the  former  holder  of  the  stock  possessed. 

^over iwuc  of  Sec.  405.  A  corporatiou  whose  capital  is  limited  by  it< 
charter,  either  in  amount  or  in  number  of  shares,  cannot  issue 
valid  certificates  in  excess  of  the  limit  thus  prescribed. 

•»tJ?k^byTh?^     Sec.  406.  Unless  otherwise  provided,  a  corporation  may 

corporation,    purcliasc,  liold  aud  transfer  shares  of  its  own  stock. 
Dividend.       Sec.  407.  A  dividend  beloftgs  to  the  person  in  whose  n^mo 
the  stock  stands  upon  the  books  of  the  corporation  on  tlui 
day  when  it  becomes  payable. 
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ARTICLE  III. 


COnPOUATE  POWKRS, 


SwTiox  403.  CJeneral  powers. 

400^  410.  By-laws  and  other  powers. 

411.  3Iode  of  acting. 

413.  Meetings  and  agencies. 

413.  Meetings  of  public  corporations. 

414.  Mode  of  exercising  power. 

415.  General  restriction. 

416.  Exercise  of  banking  powers  prohibited. 

417.  Liability  of  stockholders. 

418.  Quorum. 

419.  Pow^crs  of  foreign  corporations. 

420.  Tlieir  liiibilities. 

421.  Power  of  colleges,  &c.,  to  take  property. 
42*2.  Power  of  cities,  &c.,  to  take  property. 
423.  Power  of  school  officers  to  take  property. 

Sec.  408.  Every  corporation,  by  virtue  of  its  existence  as  pj^ 
such,  has  the  following  powers,  unless  othei-wise  specially 
provided: 

1.  To  have  succession  by  its  corporate  name,  for  the  period 
limited  by  its  charter;  and  when  no  period  is  limited,  perpet- 
iially;  subject  to  the  power  of  the  legislature  as  hereinbefore 
declared; 

*1  To  maintain  and  defend  judicial  proceedings ; 
3.  To  make  and  use  a  common  seal,  and  alter  the  same  at 
pleasure; 

•*  Tohold,  purchase  and  transfer  such  real  and  personal 
property  as  the  purposes  of  the  corporation  require,  not  ex- 
t'eediug  the  amount  limited  by  its  charter; 

To  appoint  and  remove  such  subordinate  officers  and 
agents,  as  the  business  of  the  corporation  requires,  and  to 
allow  them  a  suitable  compensation; 

6.  To  make  by-laws,  not  inconsistent  with  the  law  of  the 
laud,  for  the  management  of  its  property,  the  regulation  of 
its  aflTairs,  and  transfer  of  its  stock; 

7.  To  admit  and  remove  members;  and, 
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other  powers. 


t*anie. 


8.  To  enter  iiito  any  obligation  essential  to  the  transaction 
of  its  ordinary  aifairs. 

Sec.  409.  The  by-laws  of  a  eoi-poration  are  the  regulationj* 
subordinate  to  the  charter,  prescribed  for  the  government  of 
its  officers.  They  must  be  made  by  the  corporators  in  general 
meeting,  unless  the  charter  prescribes  another  body  or  a  dif- 
ferent mode. 

Sec  410.  The  powers  and  duties  of  corporation,  the  time, 
place  and  manner  of  exercising  the  cori)oratc  powers,  the 
means  by  which  members  may  become  members  or  lose  mem- 
bership, the  kind  and  number  of  officers,  and  the  manner  of 
their  appointment  or  removal,  are  prescribed  by  this  Code,  or 
by  the  statutes  relating  to  the  corporations  respectively,  or 
the  by-laws  made  in  pursuance  of  law. 

Modeofncting.    g^c.  411.  A  corporatiou  may  act: 

1.  By  writing,  under  the  corporate  seal ; 

2.  By  writing,  signed  by  an  authorized  agent; 

8.  By  resolution  of  the  corporators,  directors,  or  otlier 
managing  body;  or, 
4.  By  an  authorized  agent. 

Sec.  412.  Unless  otherwise  expressly  authorized  by  its  char- 
ter, the  meetings  of  the  corporators,  directors  or  other  luau- 
aging  body  of  a  corporation,  must  be  held  within  the  jiirb- 
diction  of  the  state  or  territory  by  whose  authority  tb«' 
corporation  was  created.  It  may,  however,  also  have  agencies 
elsewhere. 

Sec.  413,  The  meetings  of  a  public  coi-poration,  or  of  its 
officers,  must  be  held  within  the  limits  of  its  own  jurisdiction. 

Sec  414.  Where  the  law  expressly  confers  power  upon  a 
corporation  to  do  an  act  in  a  C4?rtain  mode,  its  power  is  oon- 
iined  to  the  mode  prescribed. 

HtricSon* ^  ^'  Besides  the  powers  and  duties  specified  in  this 

chapter,  and  such  others  as  are  expressly  conferred  by  stat- 
ute, or  may  be  necessary  to  the  exercise  of  the  powers  so  con- 
ferred, a  corporation  has  no  other  power. 

^  Kjcrrci..e  of  gj.(.  41(3,  iq^Q  corporation,  unless  it  is  expressly  incorpora- 
«ri.pro)7ifi!tcd.       j^j.  banking  purposes,  possesses  the  power  of  discountiii? 

bills,  notes,  or  ojiher  evidences  of  debt,  of  rec-eiving  deposits, 
of  buying  gold  and  silver  bullion  or  foreign  coins,  of  buying 


Meotin?  and 
agencies. 


MccHngs  of 
public  cori)ora- 
liond. 


Mode  of  exer- 
cising power. 
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and  selling  bills  of  exchange,  or  of  issuing  bills,  notes,  or 
other  evidences  of  debt,  upon  loan  or  for  circulation  as  money. 

Sec.  417.  Wlien  the  whole  capital  of  a  corporation  is  not  gtoikholder^ 
paid  in,  and  the  capital  paid  is  insufficient  to  satisfy  the 
claims  of  its  creditors,  each  stockholder  is  bound  to  pay,  on 
each  share  held  by  him,  the  sum  necessary  to  complete  the 
amount  of  such  share  as  fixed  by  the  charter,  or  such  propor- 
tion of  that  sum  as  is  required  to  satisfy  the  debts  of  the  cor- 
poration. 

Sec.  418.  When  the  corporate  powers  of  a  corporation  are  quorum, 
directed  by  its  charter  to  be  exercised  by  any  particular  body, 
or  number  of  persons,  a  majority  of  such  body,  or  persons,  if 
not  otherwise  provided  by  its  charter,  is  a  sufficient  number 
to  form  a  board  for  the  transaction  of  business.  Such  board 
ranst  be  convened  in  the  mode  prescribed  by  the  charter  or 
by-laws,  or  by  notice  to  all  the  members  thereof  within  the 
territory:  and  every  decision  of  a  majority  of  the  persons 
thus  duly  assembled  as  a  board,  is  as  valid  as  if  made  by  all. 

Sec.  419.  A  foreign  corporation  can  perform  no  act  in  this  foS^"o?Jo. 
Territory,  which  is  forbidden  by  the  laws  or  is  contrary  to  the 
policy  of  the  Territory. 

Sec.  420.  Every  act  of  a  foreign  corporation  done  in  this  ^^Their  liabu- 
Territory  is  subject  to  its  laws,  and  the  corporation  itself  may 
he  sued  in  the  manner  prescribed  by  the  Code  of  Civil  Pro- 
cedure. 

Sec.  421.  Any  corporation,  being  a  college  or  other  literary  conele J,  &c.. 
institution  of  this  Territory,  may  take  and  hold  property,  prdJ^V. 
both  real  and  personal,  subject  to  such  conditions  and  visita- 
tions as  may  be  prescribed  by  the  donor,  and  agreed  to  by 
the  corporation,  in  trust  for  any  of  the  following  purposes: 

1.  To  establish  and  maintain  an  observatory ; 

2.  To  found  and  maintain  professorships  and  scholarships; 

3.  To  provide  and  keep  in  repair  a  place  for  the  burial  of 
the  dead;  or, 

4.  For  any  other  specific  purpose  comprehended  in  the  gen- 
eral objects  authorized  by  its  charter. 

Sec.  422.  The  corporation  of  any  city  or  village  of  this  Ter-  emerf^ fake 
ritory  may  take  and  hold  property,  both  real  and  personal,  p«'P«''*y« 
sobject  to  such  conditions  as  may  be  prescribed  by  the  donor, 
and  agreed  to  by  the  corporation,  in  trust  for  any  purpose  of 
11 
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education,  or  for  the  diffusion  of  knowledge,  or  for  the  relief 
of  distress,  or  for  fire-engine  houses,  reservoirs,  or  pubUc 
docks,  or  for  parks,  gardens,  or  other  grounds  for  health  and 
recreation,  or  for  ornament  or  military  exercise  and  parade, 
within  or  near  such  incorporated  city  or  village. 
MhSJTSmcert  Sec.  423.  The  school  commissioners  of  any  town,  and  the 
to  uke  property  ^^^gj.^^^  of  auy  school  distrfct,  may  take  and  hold  property, 
both  real  and  personal,  in  trast  for  the  benefit  of  the  schools 
of  the  town  or  district,  and  for  such  purposes  are  to  be  deem- 
ed corporations. 


ARTICLE  IV. 

DISSOLUTION  OF  CORPORATIOTTS. 

8BCTION  424.  How  dissolved. 

425.  Forfeiture  for  non-user. 

426.  Trustees  in  case  of  dissolution. 

427.  Their  lowers. 

428.  Revival. 

Howdieaoivcd    Sec.  424.  A  Corporation  is  dissolved: 

1.  By  the  expiration  of  the  time  limited  by  its  charter;  or, 

2.  By  e  judgment  of  dissolution,  in  the  manner  provided 
by  the  Code  of  Civil  Procedure,  or  by  statute. 

Forfeiiure  for    Sec.  425.  If  any  corporatiou  hereafter  created  is  not  organ- 

nonlaser.  ^         ^  c 

ized  and  engaged  in  the  transaction  of  business  within  one 
year  from  the  date  of  its  incorporation,  its  dissolution  may 
be  adjudged,  unless  a  different  time  within  which  its  business 
must  be  commenced,  is  fixed  by  law. 

caw  of  dTiMoin-  Upou  the  dissolutiou  of  any  corporation,  unless 

»«on.  other  persons  are  appointed  by  the  legislature,  or  by  some 

court  of  competent  authority,  its  directors,  trustees  or  mana- 
gers, at  the  time  of  its  dissolution,  become  the  trustees  of  the 
creditors  and  stockholders  of  the  corporation  dissolved,  and 
have  power  to  settle  its  affairs,  collect  and  pay  debts,  and  di- 
vide among  the  stockholders  the  property  that  remains  after 
the  payment  of  debts  and  necessary  expenses;  and  for  this 
purpose  may  maintain  or  defend  any  judicial  proceeding. 
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Sec.  427.  The  trustees  mentioned  in  the  last  section  are 
jointly  «nd  severally  responsible  to  tUe  creditors  and  stock- 
holders of  the  corporation,  to  the  extent  of  its  property  in 
their  hands. 

Sec.  428.  A  coi-poration  once  dissolved  can  bo  revived  only  Revival, 
by  the  same  power  by  which  it  could  be  created. 


CHAPTER  IV. 


PRODUCTS  OF  THE  MIND. 

SBcmnc  420.  How  far  the  subject  of  ownership. 
490.  Joint  anthorahip. 

431.  Transfer. 

432.  Kffect  of  publication. 

433.  Subsequent  inventor,  author,  Ac. 

434.  Private  writings. 

Sec.  429.  The  author  of  any  product  of  the  mind,  whether  ^  How  fajth« 
it  is  an  invention,  or  a  composition  in  letters  or  art,  or  a  de-  ownerewp. 
sign,  with  or  without  delineation,  or  other  graphical  repre- 
sentation, has  an  exclusive  ownership  therein,  and  in  the 
representation  or  expression  thereof,  which  continues  so  long 
as  the  product,  and  the  representations  or  expressions  thereof 
made  by  him,  remain  in  his  possession. 

Sec.  430.  Unless  otherwise  agreed,  a  product  of  the  mind,  ^^^^^^ 
in  the  production  of  which  several  persons  are  jointly  con- 
cerned, is  owned  by  them  as  follows: 

1.  If  the  product  is  single,  in  equal  proportions;  or, 

2.  If  it  is  not  single,  in  proportion  to  the  contribution  of 
each. 

Sec  431.  The  owner  of  any  product  of  the  mind,  or  of  any  Tran»»rer. 
representation  or  expression  thereof,  may  transfer  his  prop- 
erty in  the  same. 

Sec.  432.  K  the  owner  of  a  product  of  the  mind  intention-  B(rcctof 
ally  makes  it  public,  a  copy  or  reproduction  may  be  made  ^ 
pnblicby  any  person,  without  responsibility  to  the  owner,  so 
fer  as  the  law  of  this  Territory  is  concerned. 
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jnvJmiT'*''^  Skc.  433.  If  the  owner  of  a  product  of  the  mind  does  not 
•uihor,  Ac.  niake  it  public,  any  other  person  subsequently  and  originally 
producing  the  same  thing,  has  the  same  right  therein  as  thw* 
prior  author,  which  is  exclusive  to  the  same  extent,  against 
all  persons  except  tlie  prior  author,  or  those  claiming  under 
him. 

wrmJ^Ij!  I^^tters,  and  other  private  communications  in 

writing,  belong  to  the  person  to  whom  they  are  addressed  and 
delivered;  but  they  cannot  be  published  against  the  will  of 
the  writer,  except  by  authority  of  law. 


CHAPTER  V. 


OTHER  KINDS  OF  PERSONAL  PROPERTY. 

SRcnoN  435.  Trade  marks  and  signs. 

486,  437.  Good  will  of  business. 
488.  Title  deeds. 

Trademarks     Sec.  435.  One  who  produces  or  deals  in  a  particular  thing, 
*  conducts  a  particular  business,  may  appropriate  to  his  ex- 

clusive use,  as  a  trade-mark,  any  form,  symbol  or  name, 
which  has  not  been  so  appropriated  by  another,  to  de^gnate 
the  origin  or  ownership  thereof;  but  he  cannot  exclusively 
appropriate  any  designation  or  part  of  a  designation,  which 
relates  only  to  the  name,  quality  or  description  of  tlie  thing 
or  business. 

Q^^?»?"  Sec.  436.  The  good  will  of  a  business  is  the  expect«.tion  of 
continued  public  patronage,  but  it  does  not  include  a  right  to 
use  the  name  of  any  person  from  whom  it  was  acquired. 

Sec.  437.  The  good  will  of  a  business  is  property,  transfer- 
able like  any  other. 

•nticdecd*.  Sec.  438.  Instruments  essential  to  the  title  of  real  property, 
and  which  are  not  kept  in  a  public  office  as  a  record  pursuant 
to  law,  belong  to  the  person  in  whom,  for  the  time  being,  such 
title  may  be  vested,  and  pass  with  tbe  title. 
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I»A»X  IV. 


ACQUISITION  OF  PROPERTY. 


Title  T.  Modes  in  which  property  may  be  acquired. 
II.  Occupancy. 

III.  Accession. 

IV.  Transfer. 
V.  Will. 

VI.  Succession. 


MODES  i:X  WinCII  PROI'ERTY  may  be  ACQUIRKI). 

Sec.  439.  Property  is  acquired  by: 

1.  Occupancy; 

2.  Accession; 

3.  Transfer; 


Sectiox  440.  Simple -occupancy. 
441.  Prescription. 

Sec.  440.  Occupancy  for  any  period  confers  a  title  sufficient  pJJJ^f**' 
against  all  except  the  Territory  and  those  who  have  title  by 
prescription,  accession,  transfer,  will  or  succession. 

Sec.  441.  Occupancy  for  the  period  prescribed  by  the  Code  Prcscripiion. 
of  Ciril  Procedure,  or  any  law  of  this  Territory  as  sufficient 


TITLE  I. 


4.  WiU;  or, 

5.  Soocession. 


TITLE  II.  . 


OCCUPANCY. 
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FlxtarcM. 


Alluvion. 


to  bar  an  action  for  the  recovery  of  the  property,  confers  a 
title  thereto,  denominated  a  title  by  prescription,  which  is 
suflGicient  against  all. 


Section  443.  Fixtures. 
443.  Alluvion. 

444  Sudden  removal  of  Imnk. 

445.  Island^^  in  navigable  streams. 

446.  In  unnavigable  streams. 

447.  Islands  formed  by  division  of  stream. 

448.  Abandoned  bed  of  stream. 

Sec.  442.  When  a  person  affixes  his  property  to  the  land  of 
another,  without  an  agreement  permitting  him  to  remove  it, 
the  thing  affixed  belongs  to  the  owner  of  the  land,  unless  he 
chooses  to  require  the  former  to  remove  it. 

Sec.  443.  Where,  from  natural  causes,  land  forms  by  im- 
perceptible degi-ees  upon  the  bank  of  a  river  or  stream,  navi- 
gable or  not  navigable,  either  by  accumtdation  of  material,  or 
by  the  recession  of  the  stream,  such  land  belongs  to  the  owner 
of  the  bank,  subject  to  any  existing  right  of  way  over  tlie 
bank. 

Sec.  444.  If  a  river  or  stream,  navigable  or  not  navigable, 
carries  away,  by  sudden  violence,  a  considerable  and  distin- 
guishable part  of  a  bank,  and  bears  it  to  the  opposite  bank, 
or  to  another  part  of  the  same  bank,  the  owner  of  the  part 
carried  away  may  reclaim  it,  within  a  year  after  the  owner  of 
the  land  to  which  it  has  been  united  takes  possession  thereof. 


TITLE  III. 


ACCESSION. 


CiiAiTEU  I.  To  real  property. 

II.  To  personal  property. 


•  i 


CHAPTER  I. 


ACCESSIOIf  TO  KEAL  PROPERTY. 


I 


CIVIL  CODE.  87 

Sec.  445.  Islands,  and  accumulations  of  land,  foiined  in  the  na'vigrwV" 
beds  of  streams  which  are  navigable,  belong  to  the  Temtory, 
If  there  is  no  title  or  prescription  to  the  contrary. 

Sec.  446.  An  island,  or  an  accumulation  of  land,  formed  in  Btwim?  nlJi 
a  stream  which  is  not  navigable,  belongs  to  the  owner  of  the  '^^'^s*^**- 
shore  on  that  side  where  the  island  or  accumulation  is  formed, 
or,  if  not  formed  on  one  side  only,  to  the  owners  of  the  shore 
on  the  two  sides,  divided  by  an  imaginary  line  drawn  through 
the  middle  of  the  river. 

Sec.  447.  K  a  stream,  navigable  or  not  navigable,  in  form-    by  dwiSSJT 
ing  itself  a  new  arm,  divides  iiself  and  surrounds  land  belong-  ^ireams. 
ing  to  the  owner  of  the  shore,  and  thereby  forms  an  island, 
the  island  belongs  to  such  owner. 

Sec.  448.  If  a  stream,  navigable  or  not  navigable,  forms  a  ^  Abandoned 

'  °  -I  stream. 

new  course,  abandoning  its  ancient  bed,  the  owners  of  the  land 
newly  occupied  take,  by  way  of  idemnity,  the  ancient  bed 
abandoned,  each  in  proportion  to  the  land  of  which  he  has 
been  deprived.  - 


CHAPTER  II. 


ACCK8SION  TO  PERSONAL  rROPKRTV. 

Sscnos  449.  Accession  by  uniting  several  things. 
430,  451.  Principal  part,  wliat. 
452w  Uniting  materials  and  workmanship. 

453.  Inseparable  materials. 

454.  Katerials  of  several  owners. 

455.  Wmful  trespassers. 

456.  Owner  may  elect  between  the  thing  and  Its  value. 
4jn.  Wrongdoer  liable  in  damages. 

Sec.  449.  When  things  belonging  to  diflferent  owners  have  Acccsaion  by 
been  united  so  as  to  form  a  single  thing,  and  cannot  be  "hingi? 
separated  without  injury,  the  whole  belongs  to  the  owner  of 
the  thing  which  forms  the  principal  part,  who  must,  however, 
idmburse  the  value  of  the  residue  to  the  other  owner,  or  sur- 
Tender  the  whole  to  him. 
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parti  what!  ^Ec.  450.  That  part  is  to  be  deemed  the  principal,  to  which 
the  other  has  been  united  only  for  the  use,  ornament  or  com- 
pletion of  the  former,  unless  the  latter  is  the  more  valuable, 
and  has  been  united  without  the  knowledge  of  its  owner,  who 
may,  in  the  latter  case,  require  it  to  be  separated  and  retunied 
to  him,  although  some  injury  should  result  to  the  thing  to 
which  it  has  been  united. 

Same.  Sec.  451.  If  neither  part  can  be  considered  the  principal, 

within  the  rule  prescribed  by  the  last  section,  the  more  valua- 
ble, or,  if  the  values  are  nearly  equal,  the  more  considerable 
in  bulk,  is  to  be  deemed  the  princii)al  part. 

^jUnitJng°»*««-  Sec.  452.  If  one  makes  a  thing  from  materials  belonging 
workmanship,  auothcr,  the  latter  may  claim  the  thing  on  reimbursing  the 
value  of  the  workmanship,  unless  the  value  of  the  workman- 
ship exceeds  the  value  of  the  materials,  in  which  ease  the 
thing  belongs  to  the  maker,  on  reimbursing  the  value  of  the 
materials. 

^iiMcparaMe  Sec.  453.  Where  one  has  made  use  of  materials  which  in 
part  belong  to  him  and  in  part  to  another,  in  order  to  form  a 
thing  of  a  new  description,  without  having  destroyed  any  of 
the  materials,  but  in  such  a  way  that  they  cannot  be  separated 
without  inconvenience,  the  thing  formed  is  common  to  both 
proprietors;  in  proportion,  as  respects  the  one,  of  the  materi- 
als belonging  to  him,  and  as  respects  the  other,  of  the  materi- 
als belonging  to  him  and  the  price  of  his  workmanship. 

Material  9  of  Sec  454.  When  a  thing  has  been  formed  by  the  admixture 
•cverai  owners.  several  materials  of  different  owners,  and  neither  can  Ih» 
considered  the  principal  substance,  an  owner,  without  whose 
consent  the  admixture  was  made,  may  require  a  separation, 
if  the  materials  can  be  separated  without  inconvenience.  If 
they  cannot  be  thus  separated,  the  owners  acquire  the  thing 
in  common,  in  proportion  to  the  quantity,  quality,  and  value 
of  their  materials;  but  if  the  materials  of  one  were  far  supe^ 
rior  to  those  of  the  others,  both  in  quantity  and  value,  he  may 
claim  the  thing  on  reimbursing  to  the  others  the  value  of  their 
materials. 

wiiiftii         Sec.  455.  The  foregoing  sections  of  this  article  are  not  ap- 
trcapaasers.    pij^jg^^ji^     cases  iu  which  OTLB  willfully  uses  the  materials  of 
another  without  his  consent;  but,  in  such  cases,  the  product 
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l>eloiigs  to  the  owner  of  the  material,  if  its  identity  can  be 
traced. 

Sec.  456.  In  all  cases  where  one,  whose  material  has  been  ?wncr  may 
used  without  his  knowledge,  in  order  to  form  a  product  of  a  {[*®^.^}J|^« 
different  desa-iption,  can  claim  an  interest  in  such  product,  he 
has  an  option  to  demand  either  restitution  of  his  material,  in 
kind.»  in  the  same  quantity,  weight,  measure,  and  quality,  or 
the  value  thereof;  or  where  he  is  entitled  to  the  product,  the 
value  thereof  in  place  of  the  product. 

Sec.  457.  One  who  wrongfully  employs  materials  belonging  j|a?^j^"fn  "dlm- 
Xiy  another,  is  liable  to  him  in  damages,  as  well  as  under  the^s^'** 
fori^ing  provisions  of  this  chapter. 


TITLE  IV. 

TRANSFER. 

CHAirrKtt  I.  Transfer  in  general. 

II.  Transfer  of  real  property. 

III.  Transfer  of  personal  property. 

IV.  Recording  transfers. 
V.  Unlawful  transfers. 


CHAPTER  I. 

TRANSFER  IN  GENERAL, 

Akticu-:  I.  Definition  of  transfer. 

II.  What  may  be  transferred. 

III.  Mode  of  transfer. 

IV.  Interpretation  of  grants. 
V.  Effect  of  transfer. 

12 
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ARTICLE  I. 


DEFINITION  OF  TKANSFKK. 


Section  458.  Transfer,  what. 

i50.  Transfer  a  contract. 

Sec.  458.  Transfer  is  an  act  of  the  parties,  or  of  the  lav. 
by  which  the  title  to  property  is  conveyed  from  one  living  per 
son  to  another. 


^J^^nttetacon'    Sec.  459.  A  voluntary  transfer  is  an  executed  contract,  snh 


ject  to  all  rules  of  law  concerning  contracts  in  general ;  exct»pi 
that  a  consideration  is  not  necessary  to  its  validity. 


wbatmay  be    Sec.  460.  Property  of  any  kind  may  be  transferred,  except 
as  otherwise  provided  by  this  article. 


Sec.  461.  A  mere  possibility,  not  coupled  with  an  interest, 
cannot  be  transferred. 


Ki}?bt  of  entry.  Sec.  462.  A  mere  right  of  j'e-entry,  or  of  repossession  for 
breach  of  a  condition  subsequent,  cannot  be  transferred  to 
any  one  except  the  owner  of  the  property  affected  thereby. 


ARTICLE  11. 


WHAT  HAY  BK  TUANSFERRED. 


Bbction  4d0.  What  may  be  transferred. 
461.  Possibility. 
402.  Right  of  entry. 
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ARTICLE  III. 


•  mom:  of  transfek. 


Sectiow  4S^  When  oral. 

464.  Grant,  what. 

46.1  Delh'cry  necessary. 

466.  Date. 

467.  Deliveiy  to  grantee  is  necessarily  absolute. 

468.  Delivery  m  escrow. 

469.  Samendertng  or  canceling* grant: 

470.  Constructive  delivery. 

471.  "When  voluntary  settlement  takes  effect. 

Sec.  463.  A  transfer  may  be  made  without  writing,  in  when  oral. 
eveiT  ease  in  which  a  writing  is  not  expressly  required  by 
statute. 

Ssc.  404.  A  transfer  in  writing  is  called  a  grant.  omnt,  what. 

Sec.  465.  A  CTant  takes  effect,  so  as  to  vest  the  interest  in-  i>e»very  ne- 
tended  to  be  transferred,  only  upon  its  delivery  by  the  gran- 
tor. 

Sec.  466.  A  grant  duly  executed  is  presumed  to  have  been 
delivered  at  its  date. 

Sec.  467.  A  grant  cannot  be  delivered  to  the  grantee  condl-  ^^{^^^'jj^^j^ 
^  tionally.  Delivery  to  him  or  to  his  agent  as  such  is  necessa-  f^J**^*^ 
I  rily  absolute,  and  the  inatrument  takes  effect  thereupon,  dis- 
charged of  any  condition  on  which  the  delivery  was  made. 
;   Sec.  468.  A  grant  may  be  deposited  by  the  grantor  with  a  ^^^J^T^  *° 
!  third  person,  to  be  delivered  on  performance  of  a  condition, 
and,  on  delivery  by  the  depositary,  it  will  take  effect. 

Sec.  469.  Re-delivering  a  grant  of  real  property  to  the  gi-an-  or^MernDg"^ 
tor,  or  concealing  it,  does  not  operate  to  transfer  the  title.  k™"^- 
I  Sec.  470.  Though  a  grant  be  not  actually  delivered  into  the  conMmctwc 
I  possession  of  the  grantee,  it  is  yet  to  be  deemed  constructively 
;  delivered  in  the  following  cases: 

1.  Where  the  instrument  is,  by  the  agreement  of  the  parties 
*t  the  time  of  execution,  understood  to  be  delivered,  and  under 
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Burli  circumstances  that  the  giantee  is  entitled  to  immediate 
delivery;  or, 

2.  Where  it  is  delivered  to  a  stranger  for  the  benefit  of  the 
grantee,  and  his  assent  is  shown  or  may  be  presumed. 

taiy^B^MiiemeSt  ^  grant  made  as  a  mere  gratuity  takes  effect  upon 

lake*  effect,    ijg  exccutiou,  eveu  though  the  grantor  retains  its  possession, 
xmless  a  contrary  intention  appears. 


ARTICLE  IV. 


INTEKPIIETATION  OF  GRANTS. 

Skction  472.  Grants,  how  interpreted. 

473.  Limitations,  how  controlled. 

474.  liecitals,  when  resorted  to. 

475.  Inteq^rctation  against  grantor. 
470.  Irreconcilable  provisions. 

477.  Meaning  of  "  heirs  "  and  *'  issues  "  in  csrtain  pcinaindere. 

478.  Words  of  inheritance,  unnecessary. 

infe^^reted?''  Sec.  472.  Grants  are  to  be  interpreted  in  like  manner  \iith 
contracts  in  general,  except  so  far  as  is  otherwise  provided  by 
this  article. 

uow'S^i^SScd.  Sec.  473.  A  clear  and  distinct  limitation  in  a  grant  is  not 
controlled  by  other  words  less  clear  and  distinct. 

rSS-^ted  to^***  Sec.  474.  If  the  operative  words  of  a  grant  are  doubtful, 
recourse  may  be  had  to  its  recitals  to  assist  the  construction. 
Interpretation    Sec.  475.  A  graut  is  to  be  interpreted  in  favor  of  the  gran 

a{!ain8t  grantor  ■»  j.  v 

tee,  except  that  a  reservation  in  any  grant,  and  every  grant  by 
a  public  officer  or  body,  as  such,  to  a  private  partj'',  is  to  be 
interpreted  in  favor  of  the  grantor. 
^ijrojojHJiiabio    Sec.  476.  K  several  parts  of  a  grant  are  absolutely  irrecon- 


Meanint;  of     Sec.  477.  Where  a  future  interest  is  limited  by  a  gi-ant  to 

h^ln*"  and  *i8  ,  »/  o 


cilable,  the  former  part  prevails 
Sec.  477.  Where  a  future  inte 
*^c"Mn  certain  take  effcct  ou  the  death  of  any  person  without  heirs,  or  heirs 

remainders.  .  -•  i  i 

of  his  body,  or  without  issue,  or  in  equivalent  words;  siicii 
words  must  be  taken  to  mean  successors  or  issue  living  at  the 
death  of  the  person  named  as  ancestor. 
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Stc.  478.  Words  of  inheritance  or  succession  ar<*  not  requi-  he^uJI^cc  unl" 
sit#*  to  transf**r  a  fee  in  real  property.  nei»8ary. 


^K<-.  470.  A  transfer  vests  in  the  transfere^^  all  the  actual  ^^l*''*  ^"^^p**"' 
titl»^  to  the  tiling  transferred  which  the  transferrer  then  has, 
uiiJess  a  ditTt^rent  intention  is  expressed  or  is  necessarily  im- 
plied, and  no  more,  except  in  the  cases  specitied  in  s(rtiona 
4^K  4ln>,  1745  and  1773. 

Sec.  4fcX).  A  transfer  cannot  affecit  any  inten^st  of  the  trans-  whnt  int«re«ti. 
fi*rT».*r,   which  he  does  not  own  when  it  is  made;  but,  if  it  is 
made  with  a  covenant,  neither  the  transferrer  nor  any  person 
<*laimin|r  under  him  can  be  permitted  to  take  in  contravention 
of  the  c-ovenant. 

Sec.  481-  The  transfer  of  a  thing  transfers  also  all  itt^  inci-  incidcm?. 
dent:s  nnless  expressly  excepted;  but  the  transfer  of  an  inci- 
dent to  a  thing  does  not  transfer  the  thing  itself. 

Sec.  482-  A  present  interest,  and  the  benefit  of  a  condition    uJ'be'SSnt  S'f 
«>r  covenant  respecting  property,  may  be  taken  by  any  natural 
IHTSon  nnder  a  grant,  although  not  named  a  party  thereto. 


ARTICLE  V. 


KFFKCT  OF  TKAXSFKK. 


SfrxTiuN  479-  What  title  passes. 


480.  What  interest  allectcd. 
4H1.  Incidents. 

4^2.  Grant  niiy  inure  to  beneSt  of  stran^rer. 


CHAPTER  II. 


TKANSFER  OF  KKAL  VTtOVKHTY. 


AimcLB  I.  Mode  of  transfer. 

IT.  Effect  of  transfer. 


crvTL  cows. 


ABTICLE  I.  . 


modi:  of  transfku. 

Skctiok  483.  Requisites  to  convey  certain  estates. 

484.  Grants  in  fee  or  of  freelioids,  how  executed ;  when  to  take  effect. 

485.  Fonn  of  grant. 

486.  Qrant  by  married  woman  must  be  acknowledged. 

487.  Livery  of  seizin. 

co*^2?*  wrtafS  Sec.  483.  An  estate  in  real  property,  other  than  an  estate  at 
estates.  ^  term  not  exceeding  one  year,  can  be  transferred 

only  by  operation  of  law,  or  by  an  instrument  in  writing, 
subscribed  by  the  party  disposing  of  the  same,  or  by  his 
agent,  thereunto  authorized  by  writing. 
or*l?"ft^ho?d«    Sec.  484.  A  grant  of  an  estate  in  real  property,  other  than 
when  touko*^'  an  estate  for  j'^ears  or  at  will,  must  be  sealed  by  the  grantor 
effect.  ]jig  agent;  and  if  not  duly  acknowledged,  previous  to  its 

deliveiy,  according  to  the  provisions  of  chapter  IV  of  thit; 
-Title,  its  subscription  and  seal  must  be  attested  by  at  least 
one  witness;  or  if  not  so  attested,  it  has  no  effect  as  against 
a  subsequent  purchaser  or  incumbrancer,  or  those  claiming 
under  him,  until  so  acknowledged. 
Ft»rm  of  grant.  Sec.  485.  A  grant  of  an  estate  in  real  property  may  be 
made,  in  substance,  as  follows : 

"This  grant,  made  the  day  of  in  the  year 

 ,  between  A.  B.,  of  ,  of  the  first  part, 

and  C.  D.,  of  ,  of  the  second  part,  witnesseth: 

"  That  the  party  of  the  first  part  hereby  grants  to  the  party 

of  the  second  part,  in  consideration  of  dollars, 

now  received,  all  the  real  property  situated  in  ,  and 

bounded  

"Witness  the  hand  and  seal  of  the  party  of  the  first  part. 

"A.  B.  [SEAL.] 

riSwomcn"'''"    Sec.  486.  No  cstate  in  the  real  property  of  a  married 
fnoiied^d.    woman  passes  by  any  grant  purporting  to  be  executed  or 
acknowledged  by  her  within  this  Territory,  imless  the  grant 
is  acknowledged  by  her  in  the  manner  prescribed  by  sec- 
tion ^21. 
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Sec.  487.  The  mode  formerly  in  use,  of  conveying  lands  by  ^^''-'^  ot 
feoffment,  with  livery  of  seizin,  is  abolished. 


Section  488.  What  easements  pass  with  property. 

489.  No  implied  covenants  in  grants. 

490.  How  far  conclusi%'e  on  purchasers 

491.  Grants  by  owners  for  life  or  for  years. 
49-2.  Title  to  highway. 

4U:).  Attornment  by  tenant  unneccssar>\ 
494.  Lineal  and  oollatteral  warranties. 

Sec.  488.  A  transfer  of  real  property  passes  all  easements 
attacheil  thereto,  and  creates  in  favor  thereof  an  easement  to  pwp«rty. 
use  other  real  property  of  the  person  whose  estate  is  transfer- 
red, in  the  same  manner  and  to  the  same  extent,  as  such  prop- 
erty was  obviously  and  permanently  used  by  the  person  who^^ 
♦'State  is  transferred,  for  the  benefit  thereof,  at  the  time  when 
the  transfer  was  agreed  upon  or  completed. 

Sec.  489.  No  covenant  is  implied  in  any  grant  of  an  estate  covcnaTui^u 
in  real  property,  whether  it  contains  special  covenants  or  not, 
except  as  provided  by  the  Title  on  Hiring. 

Sec.  490.  Every  grant  of  an  estate  in  real  property  is  ^^^"^.j^^Jj^^e'^on^ut 
elusive  against  the  grantor  and  every  one  subsequently  claim- chaLro.^"**"^ 
ing  under  him,  except  a  purchaser  or  incumbrancer  who,  in 
good  faith,  and  for  a  valuable  consideration,  acquires  a  supe- 
rior title  or  lien  by  an  instrument  that  is  first  duly  recorded. 

Sec.  491.  A  grant,  made  by  the  owner  of  an  estate  for  life  or  coiivey«nwB 

by  owner  for 

years,  puporting  to  transfer  a  greater  estate  than  he  could  law-  "fe  orforyeare. 
folly  transfer,  does  not  work  a  forfeiture  of  his  estate,  but  pass- 
es to  the  grantee  all  the  estate  which  the  grantor  could  law- 
fully transfer. 

Sec.  492.  A  transfer  of  land,  bounded  by  a  highway,  passes  Titic  to  higt.- 
the  title  of  the  person  whose  estate  is  transferred  to  the  soil^"^' 
of  the  highway  in  front  thereof. 

Sec.  493.  When  real  property  is  occupied  by  a  tenant,  ^ 
grant  of  any  estate  therein,  by  his  landlord,  is  valid  without  unneciShBary. 


ARTICLE  II. 


effect  of  transfer. 
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mi^tl""^*  ^''i^n  attormnent  of  the  tenant  to  the  grantee;  but  the  payment  of 
rent  to  such  grantor,  by  his  tenant,  before  notice  of  the  grant, 
is  binding  upon  tlie  grantee;  and  the  tenant  is  not  liable  to  th*- 
grantee  for  any  breach  of  the  condition  of  the  lease,  until  ho 
has  had  notice  of  the  grant. 

uueai  and       Skc.  404.  Liueal  and  collateral  warranties,  with  all  their  in- 

fllateral   war-  ' 

uiHoB.  (ddont^,  and  all  the  incidents  of  feudal  tenures,  not  expressly 
retained  by  this  Code,  are  abolished.  The  lial)ility  of  thosi* 
who  acquire  the  real  property  of  a  decedent,  by  will  or  suc- 
cession, is  regulated  by  the  Code  of  Civil  Procedure,  orby 
statute. 


CHAFrER  III. 


TKANSFKUS  OF  PKltSOXAL  PKOUKKTY 

Article  I.  Mode  of  transfer. 

II.  What  operates  as  a  transfer. 
HI.  Gifts. 


ARTICLE  I. 

MODK  OF  TKANSFEK. 

Skctio:^  49.5.  When  must  be  in  writing. 
496.  Transfer  by  sale,  &c. 

^^Vhrn  niuHt  bo  Skc.  405.  Au  iutcrcst  in  a  ship,  or  in  an  existing  tru«t,  can 
bo  transferred  only  by  operation  of  law,  or  by  a  written  instru- 
ment, snbsnibedby  the  person  making  the  transfer,  or  by  hiri 
agent. 

jran^tfer  by  Sec.  406.  Tlio  mode  of  transferring  other  personal  projierty 
by  sale,  is  regulated  by  the  Title  on  that  subject  in  the  Third 
Division  of  this  Code. 


t 
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ARTICLE  II. 


WHAT  OPERATES  AS  A  TRANSlTiR. 

SscTiQX  497.  Tnmsfcr  of  title  under  sale. 

40B.  Tninsrer  of  title  under  executory  agreement  for  aaU\ 
409.  When  buyer  acquires  better  title  tlian  seller  has. 

Sec.  497.  The  title  to  personal  property,  sold  or  exchanged, 
passes  Uy  tlie  buyer  whenever  the  parties  agree  upon  a  present 
transfer,  and  the  thing  itself  is  identified,  whether  it  is  sepa- 
rated from  other  things  or  not. 

Sec\  498.  Title  is  transferred  by  an  executory  agreement  for  ^^'^^^f^^^^'^^^c- 
the  salt*  <»r  exchange  of  personal  property,  only  when  the  menP'ro?  wSe. 
buyer  has  accepted  the  thing,  or  when  tlie  seller  has  comple- 
tecl  it,  prepared  it  for  delivery,  and  offered  it  to  the  buyer,  with 
intent  to  transfer  the  title  thereto,  in  the  manner  prescribed  by 
the  chapter  xipon  Offer  of  Performance. 

Sec.  499.  Where  the  possession  of  personal  property,  togeth- .^o^'fre"  Si;! 
er  with  a  power  to  dispose  thereof,  is  transferred  by  its  owner  "i;® 
to  another  person,  an  executed  sale  by  the  latter,  while  in 
XK>ssession,  to  a  buyer  in  good  faith  and  in  the  ordinary  course 
of  business,  for  value,  transfers  to  such  buyer  the  title  of  the 
former  owner,  though  he  may  be  entitle  to  rescind,  and  does 
rescind  the  transfer  made  by  him. 


ARTICLE  III. 


GIFTS. 


^Ecno!!?  iiOO.  Gifts  defined. 

601.  Gift,  how  made. 
502.  Gift  not  reTocable. 
50a  Gift  in  Tiew  of  death,  what. 
G04.  When  gift  presumed  to  be  in  riew  of  deatb. 
13 
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505.  Revocation  of  gift  in  view  of  death. 

506.  Effect  of  will  upon  gift. 

507.  When  treated  as  legacy. 

Gifia  deiincd.  Sec.  500.  A  gift  is  a  transfer  of  personal  property,  made 
voluntarily  and  without  consideration. 
^J^«.i»o^  Sec.  501.  A  verbal  gift  is  not  valid,  unless  the  means  of  ob- 
taining possession  and  control  of  the  thing  are  given,  nor,  if 
it  is  capable  of  delivery,  unless  there  is  an  actual  or  symboli- 
cal delivery  of  the  thing  to  the  donee. 

TcSlbie°*^®'  Sec.  502.  A  gift,  other  than  a  gift  in  view  of  death,  cannot 
be  revoked  by  the  giver. 

o/d^ith?whIt[  Sec.  503.  A  gift  in  view  of  death  is  one  which  is  made  in 
contemplation,  fear,  or  peril  of  death,  and  with  intent  that  it 
shall  take  effect  only  in  case  of  the  death  of  the  giver, 

prSSraoS\o  be  Sec.  504.  A  gift  made  during  the  last  illness  of  the  giver,  or 
in  view  of  death  Q^der  circumstauces  which  would  naturally  impress  him  with 

an  expectation  of  speedy  death,  is  presumed  to  be  a  gift  in 

view  of  death. 

Rift^^iS^Ve'w  Cf  S'^*'  death  may  be  revoked  by  the  giv- 

dcatb.  er  at  any  time,  and  is  revoked  by  his  recovery  from  the  illnesi^, 
or  escape  from  the  peril,  under  the  presence  of  which  it  was 
made,  or  by  the  occurrence  of  any  event  which  would  operate 
as  a  revocation  of  a  will  made  at  the  same  time. 

•^^ffect^o^  ^iii    Sec.  506.  A  gift  in  view  of  death  is  not  affected  by  a  pre- 
vious will;  nor  by  a  subsequent  will,  unless  it  expresses  an 
intention  to  revoke  the  gift, 
wben  treated    Sec.  507.  A  gift  iu  viow  of  death  must  be  treated  as  a  legacy, 

ae  a  legacy.  relates  ouly  to  the  creditors  of  the  giver. 


CHAPTER  IV. 

IIECORDING  TRANSFERS. 

Artici,e  I.  What  may  be  recorded. 
II,  Mode  of  recording. 

III.  Proof  and  acknoyrledgmeut  of  infitnimenta. 

IV.  Effect  of  recording  or  of  the  want  thereof. 
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ARTICLE  I. 


WIIAT  MAY  BE  RECOUDra. 


S£CW02V  508.  Instraoients  affecting  real  property. 


509.  Instruments  must  be  acknowledged. 

510.  When  deed  to  be  recorded. 


511.  Transfers  of  personal  property,  &c. 


-  •  PC  ttCK- 

tioxi  mast  be  acknowledged  by  the  person  executing  it,  or 
proved  l>3"  a  subscribing  witness,  and  the  acknowledgment  or 
proof  C5ertified  in  the  manner  prescribed  by  article  III  of  this 
c'hapter. 

Sec.  510.  An  instrument,  proved  and  certified  pursuant  to  when  deed  to 
swtions  524  and  525,  may  be  recorded  in  the  proper  office,  if 
the  original  is  at  the  same  time  deposited  therein  to  remain  for 
public  inspection,  but  not  other\^'ise. 

Sec.  511.  Transfers  of  property  in  trust  for  tlie  benefit  of  Transfcre  of 
creditors,  and  transfers  of  or  liens  on  property,  by  way  of  pefty^Acf"** 
mortgage,  are  required  to  be  recorded  in  the  cases  specified  in 
the  Title  on  special  relations  of  Debtor  and  Creditor,  and  the 
chapter  on  Mortgages,  respectively. 


ARTICLE  II. 


MODE  OF  KECORDING. 


8BCTION  512.  In  T^hat  office. 


513.  Books  of  record. 

514.  Duties  of  register,  &c, 

515.  Transfers  of  vessels. 
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In  what  office.  Sec.  512.  Instruments  recorded  under  this  chapter,  must  be 
recorded  with  the  registers  of  deeds  of  the  county  in  which  the 
real  property  affected  thereby  is  situated. 

^^okBofro-     Sec.  513.  Grants,  absolute  in  terms,  and  not  intended  a? 

mortgages,  or  as  securities  in  the  nature  of  mortgages,  are  to 
be  recorded  in  one  set  of  books,  and  mortgages  and  securities 
in  another. 

jT)ntie8^of  Sec.  514.  The  duties  of  register  of  deeds,  in  respect  to  re- 
cording instruments,  are  prescribed  by  statute. 

cISu^'^'" "^^^  mode  of  recording  transfers  of  vessels,  regis- 
tered under  the  laws  of  the  United  States,  is  regulated  by  acts 
of  Congress. 


ARTICLE  III. 


3>UOOF  AND  ACKNOWLEDGMENT  OF  INSTRUMENTS. 

Skction  516,  517.  By  whom  acknowledgments  may  be  taken  in  this  Territoi^'. 

518.  By  whom  taken,  without  the  Territory. 

519.  By  wliom  taken,  witout  the  United  States. 
530.  Requisites  for  acknowledgments. 

521.  Requisites  for  acknowledgments  when  made  by  married  women. 

523.  Id. 

52tJ.  Proof  by  subscribing  witnesses. 

524.  Proof  of  deed  when  witnesses  arc  dead. 

525.  What  pr6of  to  be  made  and  certified. 

526.  Certificate  of  acknowledgment. 

527.  528,  529.  Certificate  of  officers,  authority. 

acknowledg-       Sec.  516.  The  proof  or  acknowledgment  of  an  instrument 
tXn  i^ihia^®  may  be  made  at  any  place  within  this  Territory,  before  a 
territory.      judge  of  the  district  court,  or  of  the  supreme  court. 
Same.  gj^^        rj^y^Q  proof  or  acknowledgment  of  an  instrument 

may  be  made  in  this  Territory,  within  the  city  or  county  for 

which  the  officer  was  appointed,  before: 

1.  A  judge  of  a  court  of  record; 

2.  A  mayor  or  recorder  of  a  city; 

3.  A  justice  of  the  peace; 

4.  A  commissioner  of  deeds; 
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6.  A  notary  public;  or, 
6.  A  probate  judge. 

Sec.  518.  The  proof  or  acknowledgment  of  an  iiieCrti^ent,^^^y^J^^y*- 
roay  be  made  without  the  Territory,  but  within  •tlj^-.TJnited  ic^ritory. 
States,  and  within  the  jurisdiction  of  the  officer, .fcrefQre: 

1.  A  judge  of  the  supreme  court,  or  of  a  distiati'obiirt,  of  the 
United  States; 

•2.  A  judge  of  the  supreme,  superior  ol-VirHiit  coiirt,  of  any 
State  or  Territory ;  . .  'v'*."-' 

3.  The  mayor  of  any  city;  ' 

4.  Any  other  officer  of  tho-.ijt&te  or  Territory  where  the 
;u-knowledgment  is  made,  {itjth*(>rized  by  its  laws  to  take  the 
proof  or  acknowledgment^  nr*/ 

5.  A  commissioner  appointed  for  the  purpose  by  the  govern-  ^e^iT  wfthmu'** 
ment  of  this  Territory,  pursuant  to  special  statutes  of  this  sutls"'*^"^ 
Territory. 

Sec.  519.  The  proof  or  acknowledgment  of  an  instrument 
may  be  made  without  the  United  States,  before: 

1.  A  minister  plenipotentiary,  or  minister  extraordinary,  or 
eharffe  (Tafaires,  of  the  United  States,  resident  and  accredited 
in  the  country  where  the  proof  or  acknowledgment  is  made; 

2.  A  consul  of  the  United  States  resident  in  that  country; 

3.  A  judge  of  the  highst  court  of  any  of  the  British  Amer- 
ican provinces,  acting  in  his  own  jurisdiction;  or, 

4.  The  mayor  or  chief  magistrate  of  any  city  in  the  British 
islands,  acting  in  his  own  jurisdiction. 

Sec.  520.  The  acknowledgment  of  an  instrument  cannot  be  RequiBitci.  for 
taken  unless  the  officer  taking  it  knows,  or  has  satisfactory  "nents. 
evidence,  that  the  person  making  such  acknowledgment  is  the 
individual  who  is  described  in  and  who  executed  the  instru- 
ment 

Sec.  521.  The  acknowledgment  of  a  mamed  woman  to  an  Acknowicdg. 
mstniment,  purporting  to  be  executed  by  her,  cannot  betaken  rled  woxnen. 
within  this  Territory,  unless  she  acknowledges  to  the  officer, 
on  a  private  examination,  apart  from  her  husband,  that  she 
executed  such  instrument  freely,  and  without  any  compulsion 
or  fear  of  her  husband. 

Sec.  522.  A  conveyance  by  a  married  woman  has  the  same  same 
€&ct  as  if  she  were  unmarried,  and  may  be  acknowledged  in 
the  same  manner,  except  as  mentioned  in  the  last  section. 
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•criMng^wit"^"  Sec.  523.  The  .proof  of  the  e5:eciition  of  an  instrument  must 
new-  be  made  by  a  subscribing  witness  thereto,  who  must  state  his 

own-plape  of  residence,  and  that  he  knew  the  person  who  is 
described  in  and  wlio  executed  the  instrument;  and  such  proof 
must  nftVbV^ken,  unless  the  officer  is  personally  acquainted 
with  such'§iObspribing  witness,  or  has  satisfactory  evidence 
tliat  he  is*  the'gjaftsmbing  witness  to  the  instrument. 

wSTwu™    Sec  524.  Wheli  alV-tJje  witnesses  to  an  instrument  which 
are  dead.       niight  bc  rccordcd  "^re-ljiead,  it  may  be  proved  before  any 
officer  mentioned  in  seltib/js^  517,  518  or  619,  other  than  com- 
missioners of  deeds,  justio^'gj^^.the  peace,  notaries  public  and 
probata  judge. 

h^midi'^r''  Sec  525.  The  proof  of  the  ex'tHniL^^^n  of  an  instrument,  in 
certified.  f^^Q  ^g^g^  mentioned  in  tfie  last  section,  must  be  made  by  satis- 
factory evidence  of  the  death  of  all  tlie  witnesses  thereto,  and 
of  the  handwriting  of  such  witneses,  or  of  one  of  them,  and 
of  the  grantor;  all  which  evidence  must  be  set  forth  by  the 
officer  taking  the  same,  in  his  certificate  of  the  proof. 

acknow^icdg.  Sec  526.  An  officer  taking  the  acknowledgment  or  proof  of 
ment.  instrument  must  indorse  upon  the  instrument  a  certificate 

thereof,  signed  by  himself  personally,  setting  forth  all  the  mat- 
ters required  by  law  to  be  done  or  known  by  him,  or  proved 
before  him,  on  the  proceeding,  together  with  the  names  of  all 
the  witnesses  examined  before  him,  their  places  of  residence 
respectively,  and  the  substance  of  their  evidence. 

offlcw8*au\hor-  ^EC.  527.  A  Certificate  of  i)roof  or  acknowledgment  before 
"y-  any  officer  in  this  Territory  other  than  a  judge  of  a  court  of 

record,  when  used  in  any  county  other  than  that  in  which  be 
resides,  must  bo  accompanied  by  a  certificate,  under  the  hand 
and  seal  of  the  register  of  deeds  of  the  county  in  which  the 
officer  resides,  setting  forth  that  Such  officer,  at  the  time  of 
taking  such  proof  or  acknowledgment,  was  duly  authorized  to 
take  the  same,  and  that  the  clerk  is  acquainted  with  his  hand- 
writing and  believes  that  the  signature  to  the  original  certifi- 
cate is  genuine. 

Sec  528.  When  an  instrument  is  proved  or  acknowledged 
before  one  of  the  officers  mentioned  in  subdivision  4  of  section 
518,  the  certificate  of  such  officer  must  be  accompanied  by  a 
certificate  under  the  name  and  official  seal  of  the  clerk,  regis- 
ter, recorder  or  prothonotary,  of  the  county  in  which  such 
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officer  resides,  or  of  the  county  or  district  coui-t  or  coui't  of 
common  pleas  thereof,  specifying  that  such  officer  was,  at  the 
time  of  taking  the  proof  or  acknowledgment,  duly  authorized 
to  take  the  same,  and  that  such  clerk,  register,  recorder  or 
prothonotary,  is  acquainted  with  the  handwriting  of  the 
officer,  and  believes  his  signature  to  be  genuine. 

Sec.  529.  Wlien  an  instrument  is  proved  or  acknowledged  s«me. 
before  one  of  the  commissioners  mentioned  in  subdivision  6  of 
section  518,  the  certificate  of  such  commissioner  must  be  ac- 
companied by  the  c^irtificate  of  the  secretary  of  this  Territory, 
attesting  the  existence  of  the  officer,  and  the  genuineness  of 
his  signature;  and  such  commissioner  can  only  act  within  the 
rity  or  county  in  which  he  resided  at  the  time  of  his  appoint- 
ment 


ARTICLE  rV. 


KFFECT  OF  RECORDING,  OR  THE  WANT  THEREOF. 

SscnoN  530.  ConT^yanoes  to  be  recorded. 
531.  Conveyance,  what. 
583.  Letter  recorded,  how  revoked. 

533.  Effect  of  recording  and  deposit. 

534.  Certain  leases  not  affected. 

Sec.  530.  Every  conveyance  of  real  property,  other  than  a  conveyance* 
lease  for  a  term  not  exceeding  three  years,  is  void  as  against 
any  subsequent  purchaser  or  incumbrancer  (including  an  as- 
•^gnee  of  a  mortgage,  lease,  or  other  conditional  estate)  of  the 
same  property,  or  any  part  thereof,  in  good  faith  and  for  a 
valuable  consideration,  whose  conveyance  is  first  duly  re- 
corded. 

Sec.  531.  The  term  "  conveyance,-'  as  used  in  the  last  sec-  conveyance, 
tiou,  embraces  every  instrument  in  writing  by  which  any  estate 
or  interest  in  real  property  is  created,  aliened,  mortgaged  or 
incumbered,  or  by  which  the  title  to  any  real  property  may  be 
affected;  except  wills,  executory  contracts  for  the  sale  or  pur- 
chase of  real  property,  and  powers  of  attorney. 
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ecu  how  'i^A^Jk-  Sec.  532.  No  instrument  containing  a  power  to  convey  real 
^-  property,  which  has  been  recorded,  is  to  be  deemed  revoked 

by  any  act  of  the  party  by  whom  it  was  executed,  unless  the 
instrument  containing  such  revocation  is  also  recorded  in  the 
same  office  in  which  the  instrument  containing  the  power  was 
recorded. 

Effect  of  r.'-    Sec.  533.  Tile  rocording  and  deposit  of  an  instrument  proved 

cording  and  de-  o  jr  sr 

pogit.  and  certified  according  to  the  provisions  of  sections  510,  524 
and  525  are  constructive  notice  of  the  execution  of  such  in- 
strament  to  all  purchasers  and  incumbrancers  subsequent  to 
the  recording;  but  the  proof,  recording  and  deposit  do  not 
entitle  the  instrument  or  the  record  thereof,  or  the  transcript 
of  the  record,  to  be  read  in  evidence. 

mn^affictcd"''^*  '^^^  provisions  of  this  chapter  do  not  extend  to 

leases  existing  at  the  time  of  the  adoption  of  this  Code. 


CHAPTER  V. 


UXLAWFUL  TKAN6FEKS. 

Section  335.  Certain  instruments  void  against  purcliascrs,  &c. 

536.  Not  void  against  purcliascr  having  notice,  unless  fraud  is  mutual. 

537,  538.  Power  to  revoke  wlien  deemed  executed. 

539.  Purchaser  in  good  faith,  not  affected. 

540.  Conveyance  of  land  adversely  possessed. 

541.  Other  provisions. 

Certain  In-       Sec.  535.  Every  instrument,  other  than  a  will,  affecting  an 
IgalnsTpui^''*^  estate  in  real  property,  including  every  charge  upon  real  prop- 
c  aaers,  Ac.    ^^^^^     upoii  its  reuts  or  profits,  made  with  the  intent  to  dt^ 
fraud  prior  or  subsequient  purchasers  thereof,  or  incumbran- 
cers thereon,  is  void  as  against  every  purchaser  or  incumbran- 
cer, for  value,  of  the  same  property,  rents  or  profits. 
Not  void  a-    Sec.  586.  No  instrument  is  to  be  avoided  under  the  last  sec- 

palnMt  purchas- 

Hcc  unVJil  ^ion^  in  favor  of  a  subsequent  purchaser  or  incumbrancer  hav- 
frnuDd  u  mu.  jng  uotico  thercof  at  the  time  his  purchase  was  made  or  his 

lien  acquired,  unless  the  person  in  whose  favor  the  instrument 

was  made,  was  privy  to  the  fraud  intended. 
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Skc.  537.  Wliere  a  power  to  rovoko  or  modify  an  instru-  rcr^kc 'when 
ment  affecting  the  title  to,  or  the  enjoyment  of,  an  estate  in  fcT"""* 
real  property  is  resented  to  the  grantor,  or  given  to  any  other 
person,  a  subsequent  grant  of  or  charge  upon  the  estate,  by 
the  jxu'son  having  the  i)ower  of  revocation,  in  favor  of  a  pur- 
chaser or  incumbrancer  for  vahie,  operates  as  a  revocation  of 
the  original  instrument,  to  the  extent  of  the  power,  in  favor  of 
such  purchas(»r  or  incumbrancer. 

Sec.  538.  "WTiere  a  person  having  a  power  of  revocation,  same, 
vrithin  the  i)rovisions  of  the  last  section,  is  not  entitled  to  ex- 
cHTite  it  until  after  the  times  at  which  he  makes  such  a  grant  or 
«-harge  as  is  described  in  that  section,  the  power  is  deemed  to 
be  exeaited  as  soon  as  he  is  entitled  to  execute  it. 

Sec  539.  The  rights  of  a  purchaser  or  incuriibrancer  in  gJ^S^^^jJif^S}" 
.irood  faith  and  for  value  are  not  to  be  impaired  by  any  of  the*^'''^^*'**- 
forf-going  provisions  of  this  chapter. 

Sfx\  640.  Every  grant  of  real  property,  other  than  oneofuSdXTrSe- 
niadeby  the  Territory,  or  under  a  judicial  sale,  is  void,  if  at^^P^"***''**- 
the  time  of  the  delivery  thereof,  such  real  property  is  in  the 
actual  possession  of  a  person  claiming  under  a  title  adverse 
to  that  of  the  grantor. 

Sec- 541.  Other  provisions  concerning  unlawful  transfers  ^^oiuer  provi- 
are  contained  in  Part  II  of  the  Fourth  Division  of  this  Code,***''** 
ronceming  the  special  relations  of  Debtor  and  Creditor. 
13 
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TITLE  V. 


WILL. 


Chapter  L 
II. 

in. 


Execution  and  revocation  of  will?* 

Interpretation  of  wills. 

General  provisions  relating^  to  wills. 


CHAPTER  I. 


EXECUTIOX  AXD  REVOCATION  OF  WILLS. 

8KCTI0N  542.  Who  may  make  will. 

543.  Monomaniac  incompetent. 
544  Will  procured  by  fraud,  &c. 

545.  What  may  pass  by  will. 

546.  Who  may  take  by  will. 

547.  Nuncupative  will. 

548.  Mutual  wiU. 

549.  Conditional  will. 

550.  Written  will,  liow  to  be  executed. 

551.  Nuncupative  will,  how  to  be  executed. 

552.  Witness  to  add  residence. 

553.  Republication  by  codicil 

554.  Will  made  out  of  this  territory. 

555.  Will  not  duly  executed,  void. 

556.  Subsequent  change  of  domicil. 

557.  Wills  m&y  be  deposited  for  safe  keeping. 

558.  To  whom  to  be  delivered. 

559.  Will,  when  to  be  opened  by  surrogate. 

560.  Lost  or  destroyed  will. 

561.  Written  will,  how  revoked. 

562.  Evidence  of  revocation. 

563.  Revocation  by  obliteration  on  face  of  will. 

564.  Revocation  of  duplicate. 

565.  Revocation  by  subsequent  will. 

566.  Revocation  of  subsequent  will  does  not  revive  the  first.. 

667.  Revocation  by  marriage  and  birth  of  issue. 

668.  Revocation  of  woman's  will  by  marriage. 

669.  Contract  of  sale  not  a  revocation. 
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;  570.  Charge  or  incumbrance  not  a  revocnlion. 

571.  Conveyance  when  not  a  revocation. 

572.  When  it  is  a  revocation. 
57;$.  Kcvocation  of  codicils. 

574.  Aiterbom  child,  unprovided  for,  to  succeed. 

575.  Devises  and  bequests  in  certain  cases  not  to  lapse. 

576.  Witness  to  will,  cannot  take  under  will. 

577.  When  witness  niay  succeed. 

578.  Creditor  a  competent  witness. 

Sec.  542.  Every  male  person  of  the  age  of  eighteen  years  or 
upwards,  and  every  female  of  the  age  of  sixteen  years  or 
upwards,  of  sound  mind,  and  no  others,  may  dispose  of  real 
and  personal  property,  by  a  will  duly  executed,  according  to 
the  provisions  of  this  Code. 

Set.  643.  A  person  having  any  insane  delusion  is  incompe- j„^^JJJJ2{f<* 
tent  to  make  a  will. 

S>:c.  644.  A  will  or  part  of  a  wiU  procured  to  be  made  hyi.^^^i^'^^ 
duress,  menace,  fraud  or  undue  influence,  may  be  denied  pro- 
bate; and  a  revocation,  procured  by  the  same  means,  may  be 
declared  void. 

Sec  545.  Every  estate  and  interest  in  real  or  personal  prop-  p^^^*"^*  ^ffj^ 
ertj,  to  which  heirs,  husband,  widow  or  next  of  kin  might 
succeed,  may  be  disposed  of  by  will. 

Sec.  546.  A  testamentary  disposition  may  be  made  to  any  taS^byTili. 
l)erson  capable  by  law  of  taking  the  property  so  disposed  of, 
except  that  no  corporation  can  take  under  a  will,  unless  ex- 
pressly authorized  by  its  charter  or  by  statute  so  to  take. 

Sec.  547.  A  nuncupative  will  of  real  or  personal  property,  NuDCQpallvo 
or  both,  is  valid,  when  made  in  contemplation,  fear  or  peril  of 
death:  ^ 

1.  By  a  soldier,  while  in  actual  military  service,  whether  he 
is  an  officer  or  private,  or  a  surgeon,  or  a  servant  of  the  army; 
or, 

2.  By  a  sailor  (whether  he  is  an  officer  or  surgeon,  a  marine 
or  mariner,  or  a  servant  of  the  vessel)  after  he  finally  goes  on 
board  the  vessel  for  the  voyage,  and  before  he  comes  on  shore, 
in  port,  after  the  voyage  is  over. 

Sec.  548.  A  conjoint  or  mutual  will  is  valid,  but  it  may  be  Mutual  ^iii. 
revoked  by  any  of  the  testators,  in  like  manner  with  any  oth- 
er will. 

Sec.  549.  A  will,  the  validity  of  which  is  made  by  its  own  ^,gf 
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terms  conditional,  may  be  denied  probate.  iu*cording  to  the 

event,  with  reference  to  the  condition, 
how*?"^!^        Sec.  550.  Every  will,  other  than  a  nun(!upative  will,  author- 
cuied.         i2ed  by  section  547,  must  be  executed  and  attested  as  follows: 

1.  It  must  be  subscribed  at  the  end  thereof,  by  the  testator 
himself,  or  by  some  person  in  his  presences  and  by  his  dirw- 
tion; 

2.  The  subscription  must  b(^  made  in  the  presence  of  each 
of  the  attesting  witnesses,  or  l)e  acknowledged  by  the  testator 
to  each  of  them,  to  haye  been  made  by  him  or  by  his  authority; 

3.  The  testator  must,  at  the  time  of  subscribing  or  acknowl- 
edging the  same,  declare  to  the  attesting  witnesses  that  tbt* 
instrument  is  his  will ;  and, 

4.  There  must  be  two  attesting  witnesses,  each  of  whom 
must  sign  his  name  as  a  witness  at  the  end  of  the  Avill,  at  thv 
testator's  request. 

win"ho"v*o  1^  Sec.  551.  A  nuncupative  Avill  is  not  required  to  be  in  writinjr, 
execuled.  -^^  declared  or  attested  with  any  formalities. 

addre"idM?e.  ^EC.  552.  A  witucss  to  a  written  will  must  write,  with  hir^ 
name,  his  place  of  residence;  and  a  person  who  suhscribi^ 
the  testator's  name,  by  his  direction,  must  wiite  liis  own  uamr 
as  a  witness  to  the  will.  But  a  violation  of  this  section  doe:^ 
not  affect  the  validity  of  the  will. 

by^iicii?*'**'"  Sec.  553.  The  execution  of  a  codicil,  referring  to  a  previous 
will,  has  the  effect  to  republish  the  will,  as  modified  by  the 
codicil. 

o^ormt       Sec.  554.  A  will  of  real  or  personal  property,  or  both,  or  a 
tonritory.       revocatiou  thereof,  made  out  of  this  Territorjj;  by  a  person 
not  having  his  domicil  in  this  Territorj^,  is  as  valid,  when 
executed  according  to  the  law  of  the  place  in  which  the  same 
was  made,  or  in  which  the  testator  was  at  the  time  domiciled, 
as  if  it  were  made  in  this  Territory,  and  according  to  the  pro- 
visions of  this  chapter. 
cx?cutJd?Y<SX    Sec.  555.  No  will  or  revocation  is  valid  unless  executed 
either  according  to  the  provisions  of  this  chapter,  or  accord- 
ing to  the  law  of  the  place  in  which  it  was  made,  or  in  which 
the  testator  was  at  the  time  domicih^d. 
chan«''2f''°'      Sec.  556.  Whenever  a  will,  or  a  revocation  thereof,  is  duly 
iiomicii.       executed  according  to  the  law  of  the  place  in  which  the  same 
was  made,  or  in  which  the  testator  was  at  the  time  domiciUnl, 
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the  sam('  16  regulated,  as  to  the  validity  of  its  execution,  l>y 
the  law  of  such  j>Iacc,  notwithstanding  that  the  testator  sub- 
sequently changed  his  domicil  to  a  jJace,  by  the  law  of  whidi 
such  will  would  be  void. 

Sec.  557.  Every  probate  judge  must  deposit,  in  his  office,  ^i^.^i-J^^^Jr^'' 
any  will  delivered  to  him  for  that  purpose,  and  give  a  written  »^'^'<^p^ns 
rweipt  to  the  depositor;  and  must  inclose  such  will  in  a  sealed 
wrai)per,  so  that  it  cannot  be  read,  and  indorse  thereon  the 
name  of  the  testator,  his  residence,  and  the  date  of  the  de- 
posit; and  sn<^h  wrapper  must  not  be  opened  until  its  delivery 
under  the  provisions  of  the  next  section. 

Skc.  658.  A  will  deposited  under  the  provisions  of  the  last  ^^o  whom 
stH'tion  roust  be  delivered  only : 

1.  To  the  testator  in  person; 

2.  Upon  his  written  order,  duly  proved  by  the  oath  of  a 
i^ubscribing  witness; 

After  his  death,  to  the  person,  if  anj',  named  in  the  in- 
dorsement  on  the  wrapper  of  the  will;  or, 

4.  If  there  is  no  such  indorsement,  and  if  the  will  was  not 
deposited  with  the  probate  judge  having  jurisdiction  of  its 
l)mbate,  th(»n  to  the  probate  judge  who  has  jurisdiction. 

Sec.  559.  The  probate  judge  with  whom  a  will  is  deposited, 
or  to  whom  it  is  delivered,  must,  after  the  death  of  the  testa-  -"rrof.'*"©. 
tor,  publicly  open  and  examine  the  will  and  file  it  in  his 
office,  there  to  remain  until  duly  proved,  or  deliver  it  to  the 
probate  judge  having  jurisdiction  of  its  probate. 

S£c.  560.  A  lost  or  destroyed  will  of  real  or  personal  i)rop-  ^J^^^^^'J^^ 
^rtj%  or  both,  may  be  established  in  the  cases  provided  in  the 
Code  of  Civil  Procedure,  or  any  act  in  force  on  that  subjec*t. 

Sec.  561 .  Except  in  the  cases  in  this  chapter  mentioned,  no  how'^rl  v^kcd 
written  will,  nor  any  part  thereof,  can  be  revoked  or  altered, 
otherwise  than: 

1.  By  a  written  w^ill,  or  other  writing  of  the  testator,  declar- 
ing such  revocjition  or  alteration,  and  executed  with  the  same 
fonnalities  with  w^hich  a  will  should  be  executed  by  such  tes- 
tator; or, 

2.  By  being  burnt,  torn,  canceled,  obliterated  or  destroyed, 
^th  the  intent  and  for  the  purpose  of  revoking  the  same,  by 
the  testator  himself,  or  by  some  person  in  his  presence  and 
by  his  direction. 
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revocaumr*'  Sec.  562.  AVlieii  a  will  is  canceled  or  destroj'ed  by  any  oth- 
er person  than  the  testator,  the  direction  of  the  testator,  and 
the  fact  of  such  injury  or  destruction  must  be  proved  by  two 
witnesses. 

by^iimierauon  Sec.  563.  A  rcvocatiou  by  obliteration  on  the  face  of  the 
<Mi  face  of  will,  ^jjj  partial  or  total,  and  is  complete  if  the  material 

part  is  so  obliterated  as  to  show  an  intention  to  revoke;  but 
where,  in  order  to  effect  a  new  disposition,  the  testator  at- 
tempts to  revoke  a  provision  of  the  will,  by  altering  or  oblit- 
erating it  on  the  face  thereof,  such  revocation  is  not  valid 
unless  the  new  disposition  is  legally  effected. 

dii%'cTto.^"°  "^"^  Sec.  564.  The  revocation  of  a  will,  executed  in  duplicate, 
may  be  made  by  revoking- one  of  the  duplicates. 

bA^liw^il'l"^  VvioT  will  is  not  revoked  by  a  subsequent  will, 

^  unless  the  latter  contains  an  express  revocation,  or  provisioiL*^ 

wholly  inconsistent  with  the  terms  of  the  fonner  will ;  but  in 
other  cases  the  prior  will  remains  effectual  so  far  as  consis- 
tent with  the  provisions  of  the  subsequent  will. 
Revocation  of    Sec.  566.  If,  after  making  a  will,  the  testator  duly  makes 
win  dol!s  not   and  executes  a  subsequent  will,  the  destruction,  canceling  or 
revive  ihe  flr:*t,  y^yQ^g^tjoi^     tj^^  latter  does  not  revive  the  former,  unless  it 
appears  by  the  terms  of  such  revocation  that  it  was  liis  inten- 
tion to  revive  the  former  will,  or  unless  after  such  destruction, 
canceling  or  revocation,  he  duly  republishes  the  prior  wUl. 

by^arria-e"  ^^^^  havlug  made  a  will,  the  testator  marries, 

njl^^^wrih  of  and  has  issue  of  such  marriage,  born  either  in  his  lifetime  or 
after  his  death,  and  the  wife  or  issue  survives  him,  the  will  is 
to  be  deemed  revoked,  unless  provision  has  been  made  for 
such  issue  by  some  settlement,  or  unless  such  issue  are  provi- 
ded for  in  the  will,  or  in  such  way  mentioned  therein  as  to 
show  an  intention  not  to  make  such  provision;  and  no  otlier 
evidence  to  rebut  the  presumption  bf  such  revocation  can  be 
received. 

„^l«^^flL?n°'^    Sec.  568.  A  will  executed  by  an  unmamed  woman  is  re- 

^oman  b  will  •f 

by  marriage,    yoked  by  licr  subsequent  marriage. 
Contract  of      Sec.  569.  Au  agreement  made  by  a  testator,  for  the  sale  or 

pale  not  a  revo-  i 

wtion.        transfer  of  property  disposed  of  by  a  will  previously  made. 

does  not  revoke  such  disposal;  but  the  property  passes  br 
the  will,  subject  to  the  same  remedies  on  the  testator's  agrei*- 
ment,  for  a  specific  "i>eiformance  or  otherwise,  against  the 
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daisees  or  legatees,  as  might  be  had  against  the  testator  s 
successors,  if  the  same  had  passed  by  succession. 

Sec.  670.  A  charge  or  incumbrance  upon  any  real  or  per-  inciSaScc 
sonal  property,  for  the  purpose  of  securing  the  payment  of  JYin*""''^*'' 
money,  or  the  performance  of  any  other  obligation,  is  not  a 
revocation  of  a  will  relating  to  the  same  i)roperty,  previously 
executed;  bat  the  dispositions  made  by  the  will  take  effect 
subject  thereto. 

Skc.  571.  A  conveyance,  settlement,  or  other  act  of  a  testa- ,viKM"nm"a"*''' 
tor,  by  which  his  interest  in  a  thing  previously  disposed  of 
by  his  will  is  altered,  but  not  wholly  divested,  is  not  a  revo- 
raim\;  but  the  will  passes  the  property  which  would  other- 
wise devolve  by  succession. 

Sec  572.  If  the  instrument,  by  which  an  alteration  is  made  p^.^^'Jlanou.'"  * 
in  the  testator's  interest  in  a  thing  previously  disposed  of  by 
his  will,  expresses  his  intent  that  it  shall  be  a  revocation,  or  if 
it  contains  provisions  wholly  inconsislent  with  the  terms  and 
nature  of  the  testamentary  disposition,  it  operates  as  a  revo- 
«ition  thereof,  unless  such  inconsistent  provisions  depend  on 
a  condition  or  contingency,  by  reason  of  which  they  do  not 
take  effect. 

Sec.  573.  The  revocation  of  a  will  revokes  all  its  codicils,  of^codlcui"" 
Sec  574.  Whenever  a  testator  has  a  child  born  after  the  chfidr^m^ovi. 
making  of  his  will,  either  in  his  lifetime  or  after  his  death,  and  JS^cmi.'" 
dies  leaving  such  child  unprovided  for  by  any  settlement,  and 
neither  provided  for  nor  in  any  way  mentioned  in  his  vdll,  the 
'hild  succeeds  to  the  same  portion  of  the  testator's  real  and 
IH?rsonal  property,  that  he  would  have  succeeded  to  if  the  tes- 
tator had  died  intestate. 

Sec  575.  Whenever  any  real  or  personal  property  is  dis- ,,^^^^1,7^^  f,^^ 
posed  of  by  will  to  a  descendant  or  a  brother  or  sister  of  the  noui°i^psT' 
testator,  and  such  legatee  or  devisee  dies  during  the  lifetime 
of  the  testator,  leaving  a  successor  who  survives  the  testator, 
soch  disposition  does  not  lapse,  but  the  thing  so  disposed  of 
yests  in  the  surviving  successors  of  the  legatee  or  devisee,  as 
5f  snch  legatee  or  devisee  had  survived  the  testator  and  had 
died  intestate. 

Sec  576.  If  a  person  is  an  attesting  witQess  to  the  execution  ^.i^'^clSnor 
of  a  will  wherein  any  beneficial  devise,  legacy,  interest  or^^®^"'^*''^'^- 
power  of  appointment  of  any  real  or  personal  property,  is 
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made  to  such  witness  and  the  will  cannot  be  proved  without 
liis  testimony,  the  devise,  legacy,  interest  or  power  is  void  so 
far  only  as  concerns  such  witness,  or  any  one  claiming  under 
him,  and  the  witness  is  competent  to  prove  the  execution  of  the 


When  wit-       Sec.  567.  An  attesting  witness  to  a  will,  without  whose  tes- 

iioHrt  may  ^  ' 

succeed.  timony  it  cannot  be  proved,  and  who  would  have  been  entitled 
to  a  share  of  the  testator's  estate  in  case  the  will  had  not  been 
established,  succeeds  to  the  same  portion  of  the  testator's  es- 
tate that  he  would  have  succeeded  to  if  the  testator  had  died 
intestate,  not  exceeding  the  value  of  the  devise  or  bequest  to 
him  in  the  will. 

Creditor  o       Sec.  578.  A  crodltor,  whose  debt  is  bv  a  will  charged  upon 

coinnotcnt  wit-  '  o 


property,  is  not  thereby  disqualified  as  a  witness  to  jirove  the 
execution  of  the  will. 


INTEUPKETATIOK  OF  WILLS,    AND  EFFECT   OF  VAKIOUS 
PROVISIONS. 

Bkctiox  579.  Testators  intention  to  be  carried  out. 

580.  Intention  to  be  ascertained  from  the  will. 

581.  Hules  of  interpretation. 

582.  Several  instruments  are  to  be  taken  together. 

583.  584,  585.  Harmonizing  various  parts. 
58C.  Words  taken  in  ordinary  sense. 

587.  Words  to  receive  an  operative  construction. 

588.  Intestacy  to  be  avoided. 

589.  Effect  of  technical  wonls. 

590.  Technical  words  not  necessary. 

591.  Certain  words  not  necessary  to  pass  a  fee. 

593.  Power  to  devise,  how  executed  by  terms  of  will. 

593.  Devise  or  bequest  of  all  real  or  all  personal  properly,  or  botli. 

594,  595.  Keslduary  clause. 

596.  "Heirs,"  "relatives,"  "issue,"  "descendants,"  &c. 

597.  Words  of  donation  and  limitation. 

598.  To  what  time  words  refer. 

599.  Devise  or  bequest  to  a  class. 

600.  When  conversation  takes  effect. 

601.  When  child  bom  after  testator's  death  takes  under  will. 


will. 
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Section  GO^.  Mistakes  and  omissions. 

603.  When  devises  and  bequest  vest. 

604.  When  cannot  be  divested. 

605.  Death  of  devisee  or  legatee. 

606.  Interests  in  remainder  are  not  affected. 

607.  Conditional  devises  and  bequests. 

608.  Condition  precedent,  what. 

609.  Effect  of  condition  precedent. 

610.  Conditions  precedent,  wlicn  deemed  pcrfonned. 

611.  Conditions  subsequent,  what. 

612.  Bevisecs,  and  &c..  take  as  tenant  in  common. 

613.  Advancements  when  ademptions. 

Sec.  579.  A  will  is  to  be  construed  according  to  the  inten-  Testator's  in- 

^  tention  to  be 

tion  of  the  testator.   Where  his  intention  cannot  have  effect  to  carried  oat. 
its  fiill  extent,  it  must  have  effect  as  far  as  possible. 

Sec  580.  In  case  of  nncertaintj^  arising  upon  the  face  of  a  "iecSncd 
will,  as  to  tlie  application  of  any  of  its  provisions,  the  testa- '"""^^^^^'"^ 
tors  intention  is  to  be  ascertained  from  the  words  of  the  will, 
taking  into  view  the  circumstances  under  which  it  was  made; 
exclusive  of  his  oral  declarations. 

Sec  581.  In  interpreting  a  will,  subject  to  the  laws  of  this  ter^retauon.*"" 
Territor)^  the  rules  prescribed  by  the  following  sections  of 
this  chapter  are  to  be  observed,  unless  an  intention  to  the  con- 
trary clearly  appears. 

Sec  582.  Several  testamentary  instruments,  executed  bytheetr^mentV  to  he 
same  testator,  are  to  be  taken  and  construed  together  as  one  ^^^^  together, 
instrnment. 

Sec.  583.  All  the  parts  of  a  will  are  to  be  construed  in  rela-  varioiS'SSrtI"" 
tion  to  each  other,  and  so  as  if  possible  to  form  one  consistent 
whole,  but  where  several  parts  are  absolutely  irreconcilable, 
the  latter  must  prevail. 

Sec.  584.  A  clear  and  distinct  devise  or  bequest  cannot  be  same, 
affected  by  any  reasons  assigned  therefor,  or  by  any  other 
words  not  equally  clear  and  distinct,  or  by  inference  or  argu- 
ment from  other  parts  6f  the  will,  or  by  an  inaccurate  recital 
of  or  reference  to  its  contents  in  another  part  of  the  will. 

Sec.  585.  Where  the  meaning  of  any  part  of  a  will  is  am-  same, 
biguous  or  doubtful,  it  may  be  explained  by  any  reference 
thereto,  or  recital  thereof,  in  another  part  of  lie  will. 

Sec.  586.  The  words  of  a  will  are  to  be  taken  in  their  ordi-  Wopda  taken 
nary  and  grammatical  sense,  unless  a  clear  intention  to  use  IcneS*^*^ 
15 
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tliem  in  another  sense  can  be  collected,  and  that  other  can  be 
ascertained. 

cewe    *op^?i.  "^^^^  words  of  a  will  are  to  receive  an  interpreta- 

ijvc  conBtrtic-  which  wiU  give  to  every  expression  some  effect,  rather 
than  one  which  shall  render  any  of  the  expressions  inopera- 
tive. 

aloider^'  ^^^^  modes  of  interpreting  a  will,  that  is  to  be 

preferred  which  will  prevent  a  total  intestacy. 

nffioMa!"*"  Sec.  589.  Technical  words  in  a  will  are  to  be  taken  in  their 
technical  sense,  unless  the  context  clearly  indicates  a  contrary 
intention. 

wJiS?So"io.  Sec.  590.  Technical  words  are  not  necessary  to  give  effect  to 
cewary.        any  speclcs  of  disjiositionby  a  will. 

n«tniS!?8JL?5^*    Sec.  591.  The  term  ''heirs,"  or  other  words  of  inheritance, 
lo  pasB  a  fee.   ^re  not  Tcquisite  to  devise  a  fee,  and  a  devise  of  real  property 
passes  all  the  estate  of  the  testator,  unless  otherwise  limited. 

viBc,  how  cxe>    Sec.  592.  Real  or  personal  property  embraced  in  a  power  to 
Sf  wiiL  ^  ^^^^^  devise,  passes  by  a  will  jmrporting  to  devise  all  the  real  or 
personal  property  of  the  testator. 

quwJ  of  Ml  ^'  Sec.  593.  A  devise  or  beqaest  of  all  the  testator's  real  orper- 
:«unal  property  sonal  property,  in  express  terms,  or  in  any  other  terms  denot- 
or  both.  jj^^pjj^     dispose  of  all  his  real  or  personal  property, 

passes  all  the  real  or  personal  property  which  he  was  entitled 
to  dispose  of  by  will  at  the  time  of  his  death. 

cS?'"''^       Sec.  594.  A  devise  of  the  residue  of  the  testator's  estate, 
property,  or  real  property,  passes  all  the  real  property  which 
he  was  entitled  to  devise  at  the  time  of  his  death,  not  other- 
wise effectually  devised  by  his  will. 
Same.  Sec.  595.  A  bcquest  of  the  residue  of  the  testators  estate, 

property  or  personal  property,  passes  all  the  pei'sonal  pro- 
perty which  he  was  entitled  to  bequeatli  at  the  time  of  his 
death,  not  otherwise  effectually  bequeathed  by  his  will. 

"Heirs,"  *'rc-  Sec.  596.  A  testamentary  disposition  to  "heirs,^  "relar 
a  Nes,  ^j^jjg??  nearest  relations,"  "representatives,-'  "  legal  repres- 
entatives" or  "personal  representatives,"  or  "family,"  "issue," 
"descendants,"  "nearest"  or  "next  of  kin"  of  any  person, 
without  other  words  of  qualification,  and  when  the  t<?rms  are 
used  as  words  of  donation  and  not  of  limitation,  vests  the 
property  in  those  who  would  be  entitled  to  succeed  to  the  pro- 
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pertr  of  such  person,  according  to  sections  642  and  643  of  this 
Code. 

Sec.  B97.  Tlie  terms  mentioned  in  the  last  section  are  nsed  nauoS^\«d  ^IJf 
as  words  of  donation,  and  not  limitation,  when  the  property  iiinittttion. 
is  given  to  the  person  so  designated,  directly,  and  not  as  a 
qualification  of  an  estate  given  to  the  ancestor  of  such  person. 

Sec  598.  Words  in  a  will  referring  to  death  or  survivorship,  vJ,57refer?*°^ 
simply,  relate  to  the  time  of  the  testator's  death,  unless  pos- 
session is  actually  postponed,  when  they  must  be  referred  to 
the  time  of  possession. 

Sec.  599.  A  testamentary  disposition  to  a  class  includes  ev-  J^l^^o  ^' 
eiy  person  answering  the  description  at  the  testator's  death; 
but  when  the  possession  is  postponed  to  a  future  period,  it  in- 
cludes also  all  persons  coming  within  the  description,  before 
the  time  to  which  possession  is  postponed. 

Sec.  600:  When  a  will  directs  the  conversion  of  real  pro-  ej^Haker^'''' 
perty  into  money,  such  property  and  all  its  proceeds  must  be 
deemed  personal  property,  from  the  time  of  the  testators's 
death. 

Sec  601.  A  child  conceived  before,  but  not  born  until  after  boro^®?aer"fc*- 
a  testator's  death,  or  any  other  period  when  a  disposition  to  a  {I^eB^nder**' 
class  vests  in  right  or  in  possession,  takes,  if  answering  to  the^"- 
description  of  the  class. 

Sec  602.  When,  applying  a  wiU,  it  is  found  that  there  is  an  oJdlHo^!  ""^ 
imperfect  description,  or  tiiatno  person  or  property  exactly 
answers  the  description,  mistakes  and  omissions  must  be  cor- 
rected, if  the  error  appears  from  the  context  of  the  will  or 
from  extrinsic  evidence;  but  evidence  of  the  declarations  of 
the  testator  as  to  his  intention  cannot  be  received. 

Sec.  603.  Testamentary  dispositions,  including  devises  and  ^n'^Antllr* 
Requests  to  a  person  on  attaining  majority,  are  presumed  to^®^^- 
vest  at  the  testator's  death. 

Sec.  604.  A  testamentary  disposition,  when  vested,  cannot  ^j^^^^^^^^^*^"^* 
he  divested  unless  upon  the  occurence  of  the  precise  contin- 
gency prescribed  by  the  testator  for  that  purpose. 

Sec.  605.  If  a  devisee  or  legatee  dies  during  the  lifetime  of^^l^^^^^^^^- 
the  testator,  the  testamentary  disposition  to  him  fails,  unless 
an  intention  appears  to  substitute  some  other  in  his  place. 
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romahSer'aro  Sec.  006.  The  deatli  of  a  devisee  or  legatee  of  a  limited  in- 
noiaflecied,    tcrest,  befoie  the  testators  death,  does  not  defeat  the  interests 

of  persons  in  remainder,  who  survive  the  testator. 
ci(*>X'2nS"bc-  conditional  disposition  is  one  which  depends 

qucbtB.        upon  the  occurrence  of  some  uncertain  event,  by  which  it  is 

either  to  take  eflfect  or  be  defeated. 

coden1I"vhar°"    ^^^^  couditiou  precedent  in  a  will  is  one  which  is 

required  to  be  fulfilled  before  a  particular  disposition  takes 
effect. 

diHoSVecc^''"*  S^^^-  Where  a  testamentaiy  disposition  is  made  upon  a 
condition  precedent,  nothing  vests  until  the  condition  is  ful- 
filled; except  where  such  fulfillment  is  impossible,  in  which 
case  the  disposition  vests,  unless  the  condition  was  the  sole 
motive  thereof,  and  the  impossibility  was  unknown  to  tlie  tes- 
tator, or  arose  from  an  unavoidable  event  subsequent  to  the  ex- 
ecution of  the  will. 

prSimwhen  coudition  precedent  in  a  will  is  to  be  deemed 

iormed.        pcrfoHucd  whcu  the  testator's  intention  has  been  substantially, 
though  not  literally,  complied  with. 
Condition       Sec.  611.  A  condition  subsequent  is  where  an  estate  or  in- 

what.  terest  is  so  given  as  to  vest  immediately,  subject  only  to  he  di- 
vested by  some  subsequent  act  or  event. 

icl?atee8  tSk^^  dcvlse  or  legacy  given  to  more  than  one  person 

SSmmSS!**^"    vests  in  them  as  owners  in  common. 

Advancements    Sec.  613.  Advancements  or  fidfts  are  not  to  be  taken  as 

when  adoptions  ° 

ademptions  of  general  legacies,  unless  such  intention  is  ex- 
pressed by  the  testator  in  writing. 


CHAPTER  III. 

GENEIUL  PROVISIONS. 


Section  614.  Nature  and  designations  of  legacies. 

1.  Specific. 

2.  Demonstrat'vc. 
8.  Annuities. 

4.  Residuary, 

5.  Greneral. 
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Section  Olij.  Order  of  sale  in  case  of  an  intestate. 
G16.  Order  of  sale  in  case  of  a  testator. 
017,  618.  Legacies,  how  charged  with  debts. 
019.  Abatement. 

620.  Specific  devises  and  legacies. 

621.  Heir's  conveyance  good,  unless  will  is  proved  within  four  years. 
G22.  Possession  of  legatees. 

fi23.  Bequest  of  interest. 
tt24.  Satisfiurtion. 
62o.  Legacies,  when  due. 
0^.  Interest 

637.  Construction  of  these  rules. 

638.  Execution  according  to  the  tenor. 

629.  Power  to  appoint  is  invalid. 

630.  Executor  not  to  act  till  qualified. 

631.  Executor  of  an  executor. 

632.  Provisions  as  to  revocations. 

63:}.  Execution  and  construction  of  prior  wills  not  affected. 

634.  "Wills"  includes  cotUcils. 

635.  The  law  of  what  place  applies. 

036.  LiabllitT  of  beneficiaries  for  testator's  obligations. 

Skc.  G14.  Lej^acies  are  distinguished  and  designated,  accord-  ^c^i^aniS*^  of 
ing  to  their  nature,  as  follows :  legacicB. 

1.  A  legacy  of  a  particular  thing,  specified,  and  distinguish-  specific 
ed  from  all  others  of  the  same  kind  belonging  to  the  testator, 
is  specific;  if  such  legacy  fails,  resort  cannot  be  had  to  the 
other  property  of  the  testator; 

•2.  A  legacy  is  demonstrative  when  the  particular  fund  or  i>emo'i8trativc 
personal  property  is  pointed  out  from  which  it  is  to  be  taken 
or  paid:  if  such  fund  or  property  fails,  in  whole  or  in  part, 
resort  may  be  had  to  the  general  assets,  as  in  case  of  a  gen- 
eral legacy; 

3.  An  annuity  is  a  bequest  of  certain  specified  sums  peri-  Annuincr*. 
odically ;  if  the  fund  or  property  out  of  which  they  are  pay- 
able fails,  resort  may  be  had  to  the  general  assets,  as  in  case 

of  a  general  legacy; 

4.  A  residuary  legacy  embraces  only  that  which  remains  Residuary, 
after  all  the  bequests  of  the  will  are  discharged; 

5.  All  other  legacies  are  general  legacies.  General . 
Sec.  615.  When  a  decedent  dies  intestate,  the  property,  ex-  ordcKi  of  sale 

.        -         .  .  ^     *        -.  V  .    In  casoof  intCB- 

cept  such  as  is  otherwise  disposed  of  under  section  640  of  this  t«cy. 
Code,  and  such  as  is  exempt  under  the  Code  of  Civil  Proce- 
dure, or  any  statute  exempting  property  from  execution,  is 
to  be  resorted  to,  in  the  following  order,  in  payment  of 
debts: 
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1.  Personal  property; 

2.  Real  property  other  than  estates  of  freehold; 

3.  Estates  of  freehold. 


in«t'ofat5i  Sec.  616.  The  property  of  a  testator,  with  the  exception 
specified  in  the  last  section,  is  to  be  resorted  to,  in  the  follow- 
ing order,  for  the  payment  of  debts  and  legacies; 


1.  Personal  property,  excepting  such  as  is  expressly  ex- 
empted in  the  will; 

2.  Real  property  expressly  devised  to  pay  debts  or  legacies, 
where  the  personal  property  is  exempted  in  the  will,  or  where 
the  personal  property  which  is  not  exempted  is  insuflicient: 

3.  Real  property  which  is  not  effectually  devised; 

4.  Property,  real  or  personal,  charged  with  debts  or  lega- 
cies; but  though  real  property  be  charged  with  the  payment 
of  legacies,  the  personal  property  is  not  to  be  exonerated; 

5.  The  following  property,  ratably:  real  property,  devised 
without  being  charged  with  debts  or  legacies,  and  specific  and 
demonstrative  legacies; 

6.  Personal  property  expressly  exempted  in  the  will. 


hfrgSd'iJith*'*  Sec.  617.  In  the  application  of  the  personal  property  of  a 
decedent  to  the  payment|of  debts,  legacies  must  be  charged  in 
the  following  order,  unless  a  diflferent  intention  is  expressed 
in  the  will : 

1.  Residuary  legacies; 

2.  General  legacies; 

3.  Legacies  given  for  a  valuable  consideration,  or  for  the 
relinquishment  of  dower,  or  some  right  or  interest; 

4.  Specific  and  demonstrative  legacies. 

Sec.  618.  Legacies  to  husband,  widow  or  kindred  of  any 
class,  are  chargeable  only  after  legacies  to  persons  not  related 
to  the  testator. 

Abfttcmcnf.  Sec.  619.  Abatement  takes  place  in  any  class  only  as  be- 
tween legacies  of  that  class,  unless  a  diflTerent  intention  is  ex- 
pressed in  the  will. 


Sec.  620.  In  a  specific  devise  or  legacy  the  title  passes  by 


wjjaand  leg*- the  will,  but,  iu  case  of  legacies,  possession  can  only  be  ob- 
tained from  the  personal  representative;  and  he  may  be  au- 
thorized by  the  probate  judge  to  sell  the  property  devised  or 
bequeathed,  in  the  cases  herein  provided. 
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Sec.  621.  The  rights  of  a  purchaser  or  incumbrancer  of  real  yg^jj^^jj  ""^J-a 
property,  in  good  faith,  and  for  value,  derived  from  any  per-  ™JJ5  ^illhin 
son  claiming  the  same  by  succession,  are  not  impaired  by  any  '^"'  y®*^'*' 
devise  made  by  the  decedent  from  whom  succession  is  claimed, 
unless  the  instrument  containing  such  devise  is  duly  proved  as  * 
a  will,  and  recorded  in  the  office  of  the  probate  judge  having 
jurisdiction  thereof,  or  imless  written  notice  of  such  devise  is 
filed  with  the  probate  judge  of  the  county  where  the  real 
property  is  situated,  within  four  years  after  the  devisor's 
death. 

Sec.  622.  Where  specific  legacies  are  for  life  only,  the  first 
legatee  must  sign  and  deliver  to  the  second  legatee,  or,  if  there 
is  none,  to  the  personal  representative,  an  inventory  of  the 
property,  exi)res8ing  that  the  same  is  in  his  custody  for  life 
only,  and  that,  on  his  decease,  it  is  to  be  delivered  and  to  re- 
main to  the  use  and  for  the  benelit  of  the  second  legatee,  or  to 
the  personal  representative,  as  the  case  may  be.  s 

Sec.  623.  In  case  of  a  bequest  of  the  interest  or  income  ^^j^^.^JJ^'^* 
a  certain  sum  or  fund,  the  income  accrues  from'the  testator's  "  ' 
death. 

Sec.  624.  A  legacy,  or  a  gift  in  contemplation,  fear  or  peril  satuikciion. 
of  death  may  be  satistied. 

Sec.  625.  Legacies  are  due  and  deliverable,  at  the  expira- 
tion  of  one  year  after  the  testator's  decease.  Annuities  com- 
mence at  the  testator's  decease. 

Sec.  626.  Legacies  bear  interest  from  the  time  when  they  interest, 
are  due  and  payable,  except  that  legacies  for  maintenance, 
or  to  the  testator's  widow,  bear  interest  from  the  testator's 
decease. 

Sec.  627.  The  four  preceding  sections  are  in  all  cases  to  be  construction 

of  thetfe  rules. 

rontroUed  by  a  testator's  express  intention. 

Sec.  628.  Where  it  appears,  by  the  terms  of  a  will,  that  it  Executor  ac 
was  the  intention  of  the  testator  to  commit  the  execution  JJJJJ.^^  '°  ^^'^ 
thereof  and  the  administration  of  his  estate  to  any  person  as 
♦•xecutor,  such  person,  although  not  named  executor,  is  enti- 
tled to  letters  testamentaiy  in  like  manner  as  if  he  had  been 
named  executor. 

Sec.  629.  An  authority  to  an  executor  to  appoint  an  execu-  Powen  to  ap- 

♦/X- :       •  J  point  void. 

tor  IS  void. 

Sec.  630.  No  person  has  any  power,  as  an  executor,  until  to  wt  tiiMuiS* 
he  qualifies,  except  that,  before  letters  have  been  issued,  he**®^* 
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may  pay  faneral  charges  and  take  necessaiy  measures  for  the 
presei-vation  of  the  estate. 
Executor  of  an    Sec.  631.  No  exeoitor  of  an  executor,  as  such,  has  anv 

executor.  '  • 

power  over  the  estate  of  the  first  testator. 

to^^^ationa"  provisious  of  tMs  Title  in  relation  to  the  re- 

o  rcvoca  ona.  ^^^^^^j^j^  wills,  apply  to  all  wiUs  made  by  any  testator 
living  at  the  expiration  of  one  year  from  the  time  this  article 
takes  effect. 

and^coMtruc-  '^^^^  provisious  of  this  Title  do  not  impair  the 

iiUs^iotlSfcct-  validity  of  the  execution  of  any  will  made  before  this  article 
takes  effect,  or  aflTect  the  construction  of  any  such  will. 
»  wiii"  In-      Sec.  634.  The  term  "  wiU,"  as  used  in  this  Code,  includes 

eludes  codicils.    „       -■.  .i 

all  codicils  as  well  as  wills. 

wh?t^p*rce^p-  ^^^^P*     otherwise  provided,  the  validity  and  in- 

piica.  terpretation  of  wills  is  governed,  when  relating  to  real  prop- 
erty within  this  Territory,  by  the  law  of  this  Territory;  when 
relating  to  personal  property,  by  the  law  of  the  testator  s 
domicil. 

Liabilities  of    Sec.  636.  Thosc  to  whom  property  is  given  by  will,  are  lia- 
teatator^s  obli-  ble  for  the  obligations  of  the  testator  in  the  cases  and  to  the 
extent  prescribed  by  the  Code  of  Civtl  Procedure,  or  the 
statutes  in  such  case  made  and  provided. 


TITLE  VI. 


SUCCESSION. 

Section  687.  Suooession  defined. 

638.  Office  of  personal  representatives. 

639.  Who  are  personal  representatives. 

640.  Certain  pcrsojoal  and  other  property  not  assets  but  retained 
family. 

641.  Who  to  retain  such  property. 

642.  Order  of  succession. 

1.  Husband. 

2.  Wife  and  children. 

8.  Wife  and  next  of  kin. 

4.  Wife  alone. 

5.  Children  alone* 
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SicTioy  013.  Wbere  there  is  neither  widow  nor  children. 

644.  Successor  of  deceased  parent. 

645.  BelatiTc  in  equal  degree ;  in  unequal  degree. 
640.  Several  heirs,  how  to  hold. 

647.  Abolition  of  dower  and  curtesy. 

648.  Certain  estates,  &c.,  not  to  be  affected. 

649.  Trusts. 

650.  Trust  estates  vest  in  the  district  court. 

651.  Property  in  common. 

652.  Joint  property. 

653w  Succession  to  real  property  of  a  copartnership. 

654,  655,  656.  When  advancement  to  be  set-off  or  deducted. 

657.  Relatives  of  the  half  blood. 

658.  659.  Computation  of  degrees. 

660.  Aliens. 

661.  Mother,  &c.,  of  illegitimate  decedent  may  succeed. 

662.  Illegitimate  child  may  succeed  to  motlter's  property. 

663.  Illegitunacy. 

664.  Posthumous  relatives. 

665.  Divorce  bars  succession  between  the  i)artic.«. 

666.  Who  are  representatives. 

667.  Escheat. 

688.  Title  of  territory  subject  to  charges. 

669.  Liability  of  successors  for  decedent*M  obligationi*. 

Sec.  637.  Snccession  is  the  coining  in  of  another  to  take  the  dcflned."^*"" 
property  of  one  who  dies  without  disposing  of  it  by  will. 

Sec.  638.  Tlie  property,  both  real  and  personal,  of  any  one  omcer  of  per- 
who  dies  without  disposing  of  it  by  will,  i)asses,  in  the  first  in-  taSJca?*'"^*"^"" 
stance,  to  the  personal  representatives  of  such  person,  as 
trustees: 

1.  To  make  the  provision  for  the  surviving  husband  or  wife 
or  child,  which  is  directed  by  section  640; 

2.  To  apply  the  property  to  the  payment  of  the  debts  of  th(^ 
decedent,  according  to  the  Title  on  Wills  and  the  provisions 
of  the  Code  of  Civil  Proceduri:,  or  the  laws  on  that  subject; 
and 

3.  To  distribute  any  remaining  propei-t}'  among  those  enti- 
tled to  succeed  to  the  property  of  tlie  decedent,  according  to 
the  provisions  of  this  Title. 

Sec.  639.  The  personal  representatives  of  a  decedent  are  BonaiV^^cfci" 
his  executors  or  administrators,  including  administrators  with 
will  annexed,  who  have  duly  qualified  according  to  the  pro- 
visions of  the  Code  of  CmL  PKocii:DruK,  or  the  laws  now  in 
force  on  that  subject. 

16 
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Certain  pro.      gjjc.  640.  Where  a  decedent  leaves  a  husband,  wife  or  child, 

party  not  ai-  ' 

^d^bv^anJiiy'*/"*  the  following  property  is  to  be  immediately  delivered  by  the 


personal  representative,  to  such  wife  or  husband,  and  child  or 
children,  and  is  not  to  be  deemed  assets: 

1.  Any  estate  or  interest,  to  the;valvie  of  one  thousand  dol- 
lars, in  a  lot  and  buildings  thereon,  occupied  as  a  residence 
by  the  decedent,  and  which,  by  law,  is  exempt,  as  a  home- 
stead, from  sale  on  execution; 

2.  All  sowing  machines,  spinning  wheels,  weaving  looms, 
and  stoves,  used  by  the  family; 

3.  The  family  Bible,  one  pew^,  family  pictures,  and  school 
l)Ooks  used  by  the  family;  and  books,  not  exceeding  in  value 
one  hundred  dollars,  used  as  part  of  the  family  library; 

4.  Sheep,  to  the  number  of  ten,  with  their  fleeces,  and  the 
yarn  and  cloth  manufactm-ed  from  the  same;  two  cows  and 
four  swine; 

5.  All  wearing  apparel  and  clothing,  and  the  wife's  orna- 
ments; all  beds,  bedsteads  and  bedding;  all  cooking  utensils 
and  kitchen  furniture; 

6.  All  family  stores,  or  provisions,  or  supplies,  for  ordinary 
domestic  use; 

7.  Household  faniture,  or  other  personal  property,  or 
money,  to  the  value  or  amount  of  two  hundred  and  fifty  dol- 
lars; and, 

8.  Letters  and  other  private  writings. 


Who  to  rotaln    Sec.  641.  The  property  mentioned  in  the  last  section  is  to 

Bch  property.  •  i  ••••xt* 

remain  m  the  possession  of  the  husband  or  wife  if  there  is 
one,  during  the  time  such  husband  or  wife  resides  with  and 
provides  for  the  child  or  children  of  the  marriage.  When  any 
child  ceases  so  to  reside,  he  is  entitled  to  receive  an  eqnal 
share,  or  the  value  thereof,  of  such  property,  except  that  » 
wife  may  retain,  as  her  own,  her  wearing  apparel  and  oma^ 
ments,  and  one  bedstead  and  bedding. 
Order  of  sue-  Sbo.  642.  All  property  remaining  after  paying  of  such  debts 
of  a  decedent  as  by  law  can  be  collected  by  execution,  and 
satisfaction  of  the  disposition  of  his  will,  is  to  be  distributed, 
together  with  any  damages  recovered  by  the  personal  repre 
sentatives  for  any  wrongful  act,  neglect  or  default  which 
caused  the  decedent's  death,  to  the  successors  of  the  decedent 
as  follows: 
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1.  If  a  decedent  leaves  a  husband,  the  wliole  surplus  goes  uu«bauci. 
to  him,  notwitlistanding  that-  it  was  the  separate  property  of 

the  wife,  unless  during  the  marriiige  she  alienated  such  prop- 
erty, or  effectually  disposed  thereof  oit  hgr  decease,  by  will  or 
by  gift  in  view^  of  death ; 

2.  If  the  decedent  leaves  a  wife  and  lineal  decenflaiits,  one-  ^^^11^""^'' 
third  part  goes  to  the  wife,  and  the  other  two-thirds  to  the . 
nearest  lineal  descendants  and  the  successors  of  those  who 

are  deceased ; 

If  the  decedent  leaves  a  wife  and  no  docondants,  and  leavers  nex/Jr'kh"^ 
a  father  or  mother,  brother  or  sister,  the  whole  surplus,  if  it 
does  not  exceed  in  value  at  the  time  of  distribution  ten  thou- 
sand dollars,  goes  to  the  wife;  if  it  exceeds  ten  thousand  dol- 
hirs,  but  does  not  exceed  twenty  thousand  dollars,  then  ten 
thousand  dollars  go  to  her;  if  it  exceeds  twenty  thousand  dol- 
lars, then  one-half  goes  to  her;  the  remainder  if  nrxy,  goes  to 
the  father  and  mother  or  the  sur\avor  of  them,  or,  if  neither  is 
living,  to  the  brothers  and  sisters,  and  the  successors  of  those 
of  them  who  are  deceased; 

4.  If  the  decedent  leaves  a  wife,  and  no  descendant,  parent,  ^^^^^''^ 
brother,  or  sister,  the  whole  surplus  goes  to  the  wife; 

5.  If  the  decedent  leaves  no  husband  or  wife,  the  whole  sur-  eiiiidnnaion... 
plus  goes  equally  to  the  nearest  lineal  descendants,  and  the 
successors  of  those  who  are  deceased. 

Sec.  643.  If  a  decedent  leaves  no  husband  or  wife,  and  nOj^^ji^']';,^^./'^^^^^^^^ 
descendant,  the  whole  surplus  of  the  estate  goes  to  the  next  of  chiMr«i. 
kin,  and  the  successors  of  those  who  are  deceased,  as  follows: 

3.  To  the  father  or  mother,  or  either  of  tlnmi; 

2.  If  there  is  no  parent,  to  the  brothers  and  sisters,  in  equal 
shares,  and  the  successors  of  those  who  are  deceased; 

If  there  is  no  parent  or  brother  or  sister,  or  successor  of 
a  brother  or  sister,  then  to  the  next  of  kin  and  the  suc^cessors 
of  those  who  are  deceased. 

Sec.  644.  The  successors  of  a  deceased  parent  cannot  take 
by  representation  in  place  of  the  parent. 

Sec.  645.  Where  the  successors  of  the  dt^cedent,  excerpt  T)a-    "I'^'tivoM  n, 
rente,  are  all  in  equal  degiee  of  consanguinity  to  the  dec*edent, 
their  shares  are  equal;  but  if  several  are  of  unequal  degree,  ,,^'1^""''*^""^ 
«ach  of  the  nearest  degree  succeeds  to  the  share  to  which  ho 
would  have  been  entitled  had  all  those  in  the  same  degrees, 
who  have  died  leaving  issue,  been  living:  and  the  issue  of 
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those  wlio  have  died,  respectively  succeed  to  the  shares  which 
such  descendants  or  next  of  kin  would  have  received  if  living, 
howtoloid?^  ^  Sec.  646.  Whenever  real  property,  or  a  share  thereof,  vestfs 
in  several  persons  under  the  provisions  of  this  Title,  they 
take,  as  owners  in  common,  in  proportion  to  tlieir  respective 
rights. 

Abolition  of  ^  ^ 

jiower  and  cur-    Sec.  647.  Dower  and  curtesy  are  abolished. 

&c!!*no?\o1)e    Sec.  648.  This  title  does  not  affect  any  limitation  of  an 

ttneitcd.       estate  or  interest  by  deed  or  will. 
Truitii.         gj.^  (349  rpijQ  interest  of  any  person  in  real  property  held 
in  trust  for  him,  if  not  devised  by  him,  vests  in  his  successors, 
according  to  the  provisions  of  this  chapter. 

veTt?n*iupJ5me  Sec.  650.  Upou  the  death  of  a  sole  trustee  of  an  express 
trust,  whether  a  resident  of  this  Territory  or  not,  the  trust 
estate  does  not  devolve  by  succession,  but  the  trust,  if  then 
unexecuted,  vests  in  the  district  court,  with  all  the  powers  and 
duties  of  the  original  trustee,  and  must  be  executed  by  a  per- 
son appointed  for  that  purpose,  under  the  direction  of  the 
court. 

coSmon?^***  Sec.  651.  On  the  death  of  one  of  several  owners  in  conunon, 
his  title  passes  in  like  manner  with  his  other  property. 

Joint  property.  Sec.  652.  Ou  the  death  of  one  or  two  or  more  joint  owners, 
with  right  of  survivorship,  his  title  passes  to  the  surviving 
joint  owners. 

pi^rtjf*^^  Sec.  653.  On  the  death  of  a  partner,  the  surviving  partners 
succeed  to  all  the  partnership  property,  whether  real  or  per- 
sonal, in  trust  for  the  purposes  of  liquidation,  even  though 
the  deceased  was  appointed  by  agreement  sole  liquidator;  and 
the  interest  of  the  deceased  in  the  ultimate  distribution  of  the 
partnership  assets  passes  to  those  who  succeed  to  his  other 
personal  property. 
vaSSmeStto  Sec.  654.  Whcu  any  real  or  personal  property,  or  both, 
dScTed?^  ^""^  whether  within  or  without  this  Territory,  of  a  person  who  dies 
intestate  as  to  all  his  property,  has  been  advanced  by  such 
intestate,  directly,  or  by  virtue  of  a  beneficial  power,  or  of  a 
power  in  trust  with  a  right  of  selection,  to  a  person  entitled 
to  succeed  to  his  property,  and  with  a  view  to  a  portion  or 
settlement  in  life,  and  so  expressed  in  the  instrument  es- 
tablishing the  settlement  or  portion,  the  value  thereof  as  ex- 
pressed in  the  instrument  must  be  reckoned,  for  the  pur- 
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poses  of  this  section  only,  as  part  of  the  property  of  snch 
intestate  which  his  successors  are  to  receive;  and  if  snch  ad- 
ranceraent  eqnals  or  exceeds  the  share  which  such  relative 
would  be  entitled  to  receive,  of  the  property  so  reckoned,  then  j 
such  relative  and  his  successors  have  no  share  in  the  property 
of  the  intestate.  But  if  the  advancement  is  less  than  such 
share,  he  and  his  successors  are  to  have  so  much  only  of  the 
property  as  is  sufficient  to  make  it  equal  to  such  share. 

Sec.  655.  Tlie  exclusion  from  succession,  and  the  adjust- 
ment  of  shares  under  the  provisions  of  the  last  section,  take 
effect  only  upon  judgment  in  a  civil  action. 

Sec  656.  Unless  both  the  pui-pose  and  the  value  of  the  set- 
tlement  or  portion,  are  expressed  in  the  instrument  of  settle- 
ment, there  is  no  legal  advancement  within  the  provisions  of 
section  654. 

Sec  657.  Relatives  of  the  half  blood,  on  either  the  paternal  tho^fbu5>d?' 
or  maternal  side,  and  their  descendants,  and  the  successors  of 
both,  succeed  equally  with  those  of  the  whole  blood,  except 
that  to  real  property,  which  came  to  the  decedent  by  succes- 
sion, devise  or  gift  of  his  relative,  none  who  are  not  in  any 
wise  of  the  blood  of  such  relative  can  succeed. 

Sec  658.  In  determining  succession,  degrees  of  relationship  of^d^ree?^*°" 
are  reckoned  by  counting  from  the  decedent  up  to  the  common 
ancestor,  and  then  down  to  the  relative  in  question;  reckoning 
a  d^ee  for  each  person.  In  such  computation  the  decedent 
is  excluded,  the  relative  included,  and  the  common  ancestor 
counted  but  once. 

Sec  659.  Brothers  and  sisters  are  in  the  first  degree  of  re- 
lationship,  which  rule  applies  for  the  benefit  of  their  suc- 
cessors. 

Sec  660.  Aliens  may  take  in  all  cases,  by  succession,  as 
well  as  citizens;  and  no  person,  capable  of  succeeding  imder 
the  provisions  of  this  chapter,  is  precluded  from  such  succes- 
sion by  reason  of  the  alienage  of  any  relative. 

Sec  661.  The  mother  of  an  illegitimate  child,  and  the  rela-  i,^*S^f^£^'de- 
tives  on  the  part  of  the  mother,  succeed  to  its  property  as  if  SSSSS"**^ 
the  child  were  legitimate. 

Sec  662.  In  case  of  the  death  of  a  mother  leaving  no  lawful  child  ^"rsnc- 
i8sue,and  no  husband,  and  leaving  illegitimate  children  or  p^?^^?!?: 
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their  descondantB,  such  children  and  descendants  succeed  in 
the  same  manner  as  if  such  children  were  legitimate, 
niogiiixiittcy.  Sec.  663.  No  person  can  succeed  through  an  illegitimate  re- 
lationship, except  in  the  cases  hereinbefore  provided, 
rciauier''"'*  ^EC.  664.  Relativcs  of  a  decedent,  conceived  before  his  deatlu 
but  born  thereafter,  succeed,  as  if  bom  in  his  lifetime  and  nur- 
viving  him. 

MuwoMton  Sec.  665.  Wliere  a  marriage  has  been  dissolved  for  the  mis- 
twecn  the  par-  (.^nduct  of  either  party  thereto,  the  guilty  party  is  not  entitled 

to  succeed  to  the  property  of  the  other. 
oDc"w^o  dir^      S^^-        Where  a  person,  who  would  have  been  entitled,  if 
Ji^dent?***      livii^g         death  of  another,  to  succeed  to  his  propertj',  diw 

before  the  latter,  the  property  which  he  would  thus  have  taken 

by  succession,  if  living,  passes  to  those  who  would  have  l>et*u 

entitled  to  succeed  thereto,  if  he  had  so  taken  it,  and  had  died 

immediately  thereafter. 
Knciuar.        Sec.  667.  If  thcrc  is  no  one  capable  of  succeeding  under  the 

preceding  sections,  the  property  of  a  decedent  devolves  to  the 

people  of  the  Territory. 

toT"*Biibjoc7to    S^^'  property  passing  to  the  Territory  under  the 

charpce.  jrj^g^  gectiou,  wlietlicr  held  by  the  Territory  or  its  grantees,  is 
subject  to  the  same  charges  and  trusts  to  which  it  would  havi^ 
been  subject  if  it  had  passed  by  succession;  and  the  district 
court  has  power  to  direct  the  United  States  district  ?ittoriiey 
for  this  Territory  to  convey  the  same  to  the  parties  entitled,  or 
to  a  new  trastee  appointed  by  the  coui-t. 
HudcMOrt  fir  S*^^-  ^6^-  Those  who  succeed  to  the  property  of  a  decedent 
^fi^M?  are  liable  for  his  obligations  in  the  cases,  and  to  the  extent, 
prescribed  by  the  Code  of  Civil  Procedure,  or  by  the  stat- 
tutes  on  that  subject. 


Digitized  by 


Google 


CIVIL  CODEl 


127 


DIVISION  THIRD. 

OBLIGATIONS. 


Part  I.  Obligations  in  general. 
II.  Contracts. 
III.  Obligations  imposed  by  law. 
rV.  Obligations  arising  from  particular  trann- 


OBU6ATIOKS  IN  GENEBAL. 

Trn.R  I.  Definition  of  obligations. 

II.  Interpretation  of  obligations. 
UI.  Transfer  of  obligations. 
IV.  Extinction  of  obligations. 


TITLE  L 

DEFINITION  OF  OBLIGATIONS. 


Bmtioh  <nO.  Obligation,  what 
fFll,  How  created. 

Sec.  670.  An  obligation  is  a  legal  duty,  by  which  a  person  obugntion, 
is  bound  to  do  or  not  to  do  a  certain  thing. 


actions. 


1S8 


CIVIL  CODE. 


How  created,    g^^,  Q'ji^       Obligation  arises  either  from : 

1.  The  contract  of  the  parties;  or, 

2.  Tlie  operation  of  law. 


TITLE  II. 


IJCTEKPRETATION  OP  OBLIGATIONS. 

CiiAirL*£K  I.  General  rules  of  interpretation. 
IL  Joint  or  several  obligations. 

III.  Conditional  obligations. 

IV.  Alternative  obligations,  t 


CHAPTER  I. 


GENERAL  RULES  OF  INTERPRETATIOX. 


Sectiok  072.  General  rales. 

<;ciicrui  rures.  Sec.  672.  The  niles  which  govern  the  interpretation  of  con- 
tracts are  prescribed  by  Part  11  of  this  Division.  Other  obli- 
gations are  interpreted  by  the  same  rules  by  which  statntes  of 
a  similar  nature  are  interpreted. 


CHAPTER  II. 


JOIXT  OR  SE^'ER.VL  obli(;atioxs. 


Joint  or  sever-    Skctiok  673.  Obligation,  joint  or  several,  &c. 
C74.  When  joint. 

C75.  Contribution  between  jomt  parties. 

Sec.  073.  An  obligation  imposed  upon  several  i>ors()ns,  or  a 
right  created  in  faror  of  several  peraons,  may  be: 
1.  Joint; 
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3.  Joint  and  severai.         ;  ;    /  . 

>Si!C.  674*  An  obligation  impoeea  updUi  several  peirsotts,  oi*  a  when  joint, 
riglit  created  in  favor  of  several  persons,  ie  presumed  to  be 
.joint,  apd  npts»T(eroV!^xcept  in  the  rspecialcasds  . mentioned 
in  the  Titl^  on  the.ilnterpnetation.  of  Contracts.  Thjs:  pre- 
simjpUoa,*in,  t)m  casje  of  a  right,  can  be  overooime  only  by 
ex})resawpyds,jto  thdcftmtrary. 

Sec.  ©75.  A  ptoty  to  a  joints  or  joimi  and  •fecvei'a'l,  obliga^  contribution 
tion,  who  satisfies  more  than  ■  his  shbre  of  the  claim  against  pSiues" 
all,  may  require  a.  prQporUpjmte.rt^tribution  ftoin  all  the 
parties  joined  with,  him.    i  .  :  .  .  : 


CHAPTER  111. 


(DOlNDmOXAlL  OllLiaATIONS. 


SscnoR  076.  Obllgntl^n,  "wheh  tidnditidniU.  '1 

677.  CoDditions,  kinds  of. 

678.  Conditions  precedent. 

679.  Conditions  concnrrent. 

680.  Conditions  subsequent. 

681.  Performance,  &c.,  of  conditions  when  essential. 

682.  When  performance,  &c.,  excused. 

683.  Impossible  o^  uol^wfql  conji^cms  Uroid. 

684.  Conditions  involving  forfeiture,  how  construed. 


Six?.  676.  An  obligation  is  conditional,  when  the  rights  or  obligation 
duties  of  any  paarty  thereto'  depend  upon  the  occurrence  of  uoSSk^ 
an  un<»rtain  event. 

Sec.  677.  Conditions  may  be  precedent,  concurre^nt  ot  stib-  conditions, 
sequent  !  , 

Sec.  678.  A  coadition  precedent  is  one  which  is  to  be  per-  ^^'^^H^^^ 
formed  before  some  right  dependent  thereon  accrues,  or  sopie 
act  dependent  thereon  is  performed. 

Sec.  679,  Conditions  concurrent  ^re         >vhicji  aa-e  wutu- concwren"' 
ally  dependent,  and  are  to  be  performed  at  tliQ  (stano^e  time^. 
17 
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Condition 
■ubtteqaent 


Perrorniancc, 
etc.,  of  condi- 
tions, when 
(^Hllential. 


When  per. 
f«)rmaacc,  &c., 

OXCURCd. 


Trapoesible  or 
tittlawnilcondl- 
(ionis  void. 


Condition  H 
Involving  toT" 
feitnrc,  liow 
coHBtruod. 


Sec.  680.  A  condition  subsequent  is  one  referring  to  a  future 
event,  upon  happening  of  which  the  obligation  becomes  no 
longer  binding  upon  the  other  party,  if  he  chooses  to  avail 
himself  of  the  condition. 

Sec.  681.  Before  any  party  to  an  obligation  can  i-equird  an- 
other party  to  perform  £tny  act  under  it,  he  must  fulfill  all 
conditions  precedent  thereto  imposed  upon  himself;  and  must 
bo  able,  and  offer,  to  fulfill  all  conditions  conoirrent,  so  im- 
posed upon  him,  on  the  like  fulfillment  by  the  other  party; 
except  as  provided  by  the  next  section. 

Sec.  682.  If  a  party  to  an  obligation  gives  notice  to  anoth- 
er, before  the  latter  is  in  default,  that  he  will  not  perform  the 
same  upon  his  part,  and  does  not  retract  such  notice  before 
the  time  at  which  performance  upon  his  part  is  due,  such  other 
party  is  entitled  to  enforce  the  obligation  without  previously 
performing  or  offering  to  perform  any  conditions  upon  his 
part,  in  favor  of  the  former  party. 

Sec.  683.  A  condition  in  a  contract,  the  fulfillment  of  which 
is  impossible  or  unlawful,  within  the  meaning  of  the  Article 
on  the  Object  of  Contracts;  or  which  is  repugnant  to  the  na- 
ture of  the  interest  created  by  the  contract,  is  void. 

Sec.  684.  A  condition  involving  a  forfeiture  must  be  strictly 
intei-pretcd  against  the  party  for  whose  benefit  it  is  created. 


CHAPTER  IV. 


ALTEKNATIVE  OIJIJOATIONS, 


Who  has  tlH! 
ri;:ht  of 
Hcloction. 


bficrioN  68o.  Who  litut  the  right  of  selection. 
080.  Right  of  selection,  how  lost. 
(W7.  Alternatives  indivisible. 

088.  Nullity  of  one  or  more  of  alternative  obligationa 

Sec.  685.  If  an  obligation  requires  the  performance  of  one 
of  two  acts,  in  the  alternative,  the  party  required  to  perform 
has  the  right  of  selection,  unless  it  is  otherwise  provided  by 
the  teiTOs  of  the  obligation. 
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Sec.  686.  If  the  party  having  the  right  of  selection  between  ^cl^«t^iu%„v 
alternatiTe  acts  does  not  give  notice  of  his  selection  to  the 
other  party  within  the  time,  if  any,  fixed  by  the  obligation 
for  that  purpose,  or,  if  none  is  so  fixed,  before  the  time  at 
which  the  obligation  ought  to  be  performed,  the  right  of  selec- 
tion passes  to  the  other  party. 

Sec.  687.  The  party  having  the  right  of  selection  between  ,„dhihTbic^^^^ 
alternative  acts,  must  select  one  of  them  in  its  entirety,  and 
(tinnot  select  part  of  one  and  part  of  another,  without  the 
consent  of  the  other  party. 

Sec.  688.  If  one  of  the  alternative  acts  required  by  an  obli-  ormoroVai?"i 
gation  is  such  as  the  law  will  not  enforce,  or  becomes  unlaw- 
ful,  or  impossible  of  performance,  the  obligation  is  to  be 
interpreted  as  though  the  other  stood  alone. 


Stcrws  0S9.  Borden  of  obligatioD,  not  transferable. 

600.  Righta  arising  out  of  obligation,  transferablu. 

001.  Covenants  running  with  land,  what. 

003,  003,  004  What  covenants  run  with  the  land. 

005.  What  covenants  run  with  land  when  assigns  are  named. 
000.  Who  are  bound  by  covenants. 

007.  Who  are  not. 

006.  Apportionment  of  covenants. 

Sec  689.  The  burden  of  an  obligation  may  be  ti-ansferred,  obSi?n**L 
with  the  consent  of  the  party  entitled  to  its  benefit,  but  not  transferable, 
otherwise,  except  as  provided  by  section  697, 

Sec.  690.  A  right  arising  out  of  an  obligation  is  the  prop- .^^^^y 
erty  of  the  person  to  whom  it  is  due,  and  may  be  transferred  ?ranf!2J2bio. 
as  such. 

Sec,  691.  Certain  covenants,  contained  in  grants  of  estates  runniSg  with 
in  real  property,  are  appurtenant  to  such  estates,  and  pass 
with  them,  so  as  to  bind  the  assigns  of  the  covenantor,  and 
to  vest  in  the  assigns  of  the  covenantee,  in  the  same  manner 


TITLE  III. 


TRANSFER  OF  OBLIGATIONS. 


180  cmt  col&ii'. 

afe  If  they  had  personally ^ilteifcfd  Into  thetri.  Sucfh  covenants 
are  said  tb'rtm  with  the  land.  "    ,    .  ' 

nam«*ii?nith    Sec.  09^.  Tfhc  only  covenants  which  xuii  "wiiU  tlie  land,  are 
iiieiand.       thosc  specift^d  in  this  'JKtle,  and  those  ^hi'cli  ate  incidental 
thereto.  !     "  . 

Sec.  693.  Every  covenant  contained  in  a  grant  of  an  estate 
in  real  property,  which  is  made  for  the  direct  benefit  of  the 
property,  or  some  part  of  it!,  then  in  existence,  runs  Avith  the 
land.  '  ' 

8amc.  Sec.  694.  The  Jast  section  includes  covenants  of  warranty, 

for  quiet  enjoyment,  or  for  further  assurance,  on  the  part  of  a 
grantor,  and  covenants  for  the  payment  of  reni,'  or  of  taxe5> 
or  assessments  npon  the  land,  oh  tlie  part  of  a  grantee.  , 
na^ts'Vnn^  wiib    ^Ec.  695.  A  coveuaut  for  the  addition  of  some  new  thing  to 
^^^ifrnnln     ^^^^  property,  or  for  the  direct  benefit  of  some  part  of  the 
named.        property  not  then  in  existence  or  annexed  thereto,  when  con- 
tained in  a  grant  of  an  estate  in  such  property,  and  made  by 
the  covenantor  expressly  for  his  assigns  or  to  the  assigns  of  the 
covenantee,  runs  with  the  land  so  tor  only  as  the  assigns  thus 
mentioned  are  concerned, 
bo^d  by*  ^  covenant  running  with  the  land  binds  tliose  only 

covenants.     ^ho  acquire  the  whole  estate  of  the  covenantor  in  some  part 
of  the  property. 

Who  aro  not.  Sec.  697.  No  one,  merely  hy  reason  of  having  acquired  an 
estate  subject  to  a  covenant  running  with  the  land^  is  liable 
for  a  breach  of  the  covenant  brfore  he  acqtiil*^  the  ^tate,  or 
after  he  lias  parted  with  It,  or  ceased  to  eiijoy  its  b'^hefits. 
Apportion-  Sec,  698.  Where  several  persons,  holding  by  several  titles, 
Srv°nMt«.  are  subject  to  the  burden,  or  entitled  to  ihe  bmnSt  of  a  cove- 
nant running  with  the  land,  it  piust  be  apportioned  ftmoiig 
them  according  to  the  value  of  the  property  sutyect  to  it  Ixeld 
by  them  respectivdy,  if  such  va^ue  -can  be  asoertaiued,  and  if 
not,  tlien  according  to  their  respective  interests  jn  point  of 
quantity. 
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TITLE  IV. 


ClUiTER  I.  iPerformance. 

TI.  Offer  of  performance.  ' 

III.  Prevention  of  performance  Or  oflTcr. 

IV.  Accord  arid  satidfieketi^n.  ■ 

V.  Novation. 

yi.  Relei^se. ..       .        .    ; ,  . 


Sw^njsf  69ft  Obligirtloh  ^rtlhguialied  by  perfdra^  ' 
76D.  FcvforDKiiioe  bjr  one  of  several  Jftiot  debt»nij 
701i  Ferfd^rvumce  to  quo  of  ^int  cce^tors;  . 
*i02,  Eflfcct  of  directions  by  creditors.  .  . 
70S.  Partial  performance. 
'WML  Fayment,  Whi*.' 

A))plicaUimof  'gC]ie|ral  piGHbtlii2m 

8fee.699.  PdU  perfbtmatice  of  an  obli^^  P^^*^ycx?inpfu^^^^^ 
whos^  iaty  it  is  to  peiform  it,  of  by  any  other  persoii  on  his^V  portonnanc« 
behalf,  and  with  his  assent,  if  accepted  by  the  cf^ditot  extin- 

8te.  700.  Peiformaricfe  of  an  obligation,  by  one  of  seveval  Performance 
Persons  wiio  are  jointly  liable  ttnder  it,  extinguishes  the  liabil-  &^jo"nt  ucKotI; 
ityirfftll.  '  . 

Sec.  701.  An  obligation  in  favor  of  several  persons  is  ex- t^^nf  JTjSnt 
tingmehed  by  performance  rendered  to  any  of  tliem,  except  in  ^-^wtors. 
the  case  of  a  deposit  iftade  by  owners  in  common,  ot  in  joint 
ownership,  which  is  regulated  by  the  Title  on  Dei)Osit. 


CjlAPTEiR  i. 


PERFORMANCE. 
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Kffect  of 
dlrcclionit  by 
creditor. 


Partlftl  pt'r- 
n>rmnn<^c. 


Payment, 
what. 


Application 
of  general 
penbnnauco. 


Sec.  702.  If  a  creditor,  or  any  one  of  two  or  more  joint  cred- 
itors, at  any  time  directs  the  debtor  to  perform  his  ohligation 
in  a  particidar  manner,  the  obligation  is  extinguished  by 
performance  in  that  manner,  even  though  the  creditor  doe^i 
not  receive  the  benefit  of  such  performance. 

Sec  703.  A  partial  performance  of  an  indivisible  obligation 
extinguishes  a  corresponding  proportion  thereof,  if  the  ben- 
efit of  such  performance  is  voluntarily  retained  by  the  cred- 
itor, but  not  otherwise.  If  such  partial  performance  is  of  such 
a  nature  that  the  creditor  cannot  avoid  retaining  it,  without 
injuring  his  own  property,  his  retention  thereof  is  not  pre- 
sumed to  be  voluntary. 

Sec.  704.  Performance  of  an  obligation  for  the  delivery  of 
money  only,  is  called  payment. 

Sec  705.  Where  a  debtor,  under  several  obligations  to 
another,  does  an  act,  byway  of  performance,  which  is  equally 
applicable  to  two  or  more  of  such  obligations,  such  perform- 
ance is  applied  as  follows: 

1.  If,  at  the  time  of  performance,  the  intention  o^  desire  of 
the  debtor  that  such  perfonnance  should  be  applied  to  the  ex- 
tinction of  any  particular  obligation,  is  manifested  to  the 
creditor,  it  is  so  applied; 

2.  If  no  such  application  is  then  made,  the  creditor,  within 
a  reasonable  time  after  such  performance,  may  apply  it 
toward  the  extinction  of  any  obligation,  performance  of  which 
was  due  to  him  from  the  debtor  at  the  time  of  such  perform- 
ance; except  that  if  similar  obligations  were  due  to  him  both 
individually  and  as  a  trustee,  he  must,  unless  otherwise 
directed  by  the  debtor,  apply  the  performance  to  the  extinc- 
tion of  all  such  obligations  in  equal  proportion;  and  an  ap- 
plication once  made  by  the  creditor  cannot  be  rescinded  witli- 
out  the  consent  of  the  debtor; 

3.  If  neither  party  makes  such  application,  within  the  time 
prescribed  herein,  the  performance  is  applied  to  the  extinction 
of  obligations  in  the  following  order;  and,  if  there  is  more 
than  one  obligation  of  a  particular  class,  to  the  extinction  of 
all  in  that  class,  ratably: 

(1.)  Of  an  obligation  due  at  the  time  of  performance; 
(2.)  Of  an  obligation  not  voidable  at  the  option  of  the 
debtor; 
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(3.)  Of  an  obligation  seaired  by  a  lien,  or  collateral  under- 
taking; 

(4.)  Of  interest; 

(5.)  Of  the  obligation  earliest  in  date  of  maturity; 
(6.)  Of  the  obligation  which  it  is  most  for  the  interest  of  the 
dt^btor  to  extinguish. 


8fiCTi03S  706.  Obligation  cxtlDguished  by  offer  of  pcrfonnanca 


707.  Offer  of  partial  performance. 
706.  By  wliom  to  be  made. 

709.  To  whom  to  he  made. 

710.  Where  offer  may  be  made. 

711.  721.  When  offer  must  be  made. 

713.  Compensation  after  delay  in  performance. 

714.  Offisr  to  be  made  in  good  faith. 

715.  Conditional  offer. 

716.  Ability  and  willingness,  essential. 

717.  Production  of  tiling  to  be  delivered,  not  necessary. 

718.  Thmg  offered,  to  be  kept  sepiaratc. 

719.  Performance  of  condition  precedent. 

730.  Written  leceipte. 

721.  Extinction  of  pecuniary  obligation. 

722.  Objections  to  mode  of  offer. 

723.  Title  to  thing  offered. 

724.  Custody  of  thing  offered. 

725.  Effect  of  offer  on  accessories  of  obligation. 

726.  Creditor's  retention  of  thing  which  he  refuses  to  accept. 

727.  What  excuses  i)erformance,  &c, 

728.  729,  780.  Effect  of  prevention  of  performance. 

731.  Effect  of  refusal  to  accept  performance  l)eforc  offer. 


Sec.  106.  An  obligation  is  extinguished  by  an  offer  of  per-  cx?£femiih2d 
formance,  made  in  conformity  to  the  rules  herein  presciibed, 
sind  with  intent  to  extinguish  the  obligation. 

Skc.  707.  An  offer  of  partial  performance  is  of  no  effect.  pSmai??^" 
Skc.  706.  An  offer  of  performance  must  be  made  by  the  b c^L'dSr  ^ 
clt^fetor,  or  by  some  person  on  his  behalf  and  with  his  assent. 


CHAPTER  II. 


OFFER  OF  PERFORMANCK, 


To  whom  to 
be  made. 


Where  ofler 
may  be  made. 


When  ofiop 
mu»t  be  made. 


Same. 


C-ompenBation 
after  delay  in 
performance. 


Offci*  to  be 
made  In  good 
faith. 


Couditiooal 

oflVir. 


Sec.  709.  An  offer  of  performance  must  be  made  to  the 
creditor,  or  to  any  one  of  two  or  more  joint  creditors,  or  to  a 
person  authorized  by  one  or  more  of  them  to  receive  or  coUert 
what  is  d.ue  under  the  obligation,  if  such  creditor  or  wthor 
ized  person  is  present  at  th/B  place  where  the  offer  may  lx» 
made;  and  if  not,  then  to  a  notary  public* 

Sec.  710.  In  the  absence  of  an  express  provision  to  the  con- 
trary, an  offer  of  performance  may  be  made,  at  the  option  of 
the  debtor: 

1.  At  any  place  appointed  by  the  cTeditor;  or, 

2.  Wherever  the  person,  to  whom  the  offer  ought  to  be 
made,  can  be  found;  or, 

3.  If  such  person  cahn6t,  with  reasonable  diligence,  he 
found  within  this  Territory,  and  within  a  reasonable  distance 
from  his  residence  or  place  of  business,  or  if  he  evades  the 
debtor,  then  at  his  residence,  or  place  of  business,  if  the  same 
can,  with  reasonable  diligence,  be  found  within  the'Territoiy ; 
or, 

4.  If  this  cannot  be  done,  then  at  any  placQ  within  this 
Territory. 

Sec.  711.  Where  an  obligation  lixes  a  time  for  its  perform- 
ance, an  offer  of  performance  must  be  niade  at  tliat  time,  with- 
in reasonable  hours,  and  not  before  nor. afterwards.. 

Sec.  712.  Where  an  obligation  does  not  fix  the  time  for  its 
perfoi-mance,  an  offer  of  performance  may  be  made  at  any 
time,  before  the  debtor,  upon  a  reasonable,  demand,  has  re- 
fused to  perform. 

Sec.  713.  Wh^e  delay  in  performance  is  capable  of  exact 
and  entire  compensation,  and  time  has  not  been  expresslr 
declared  to  be  of  the  essence  of  the  obligation,  an  offer  of 
performance,  accompanied  with  an  offer  of  such  compensation, 
may  be  made  at  any  time  after  it  is  due,  but  without  prejudice 
to  any  rights  acquired  by  the  creditor  or  by  any  other  person 
in  the  meantime. 

Sec.  714-  An  offer  of  performance  must  be  made .  iji  good 
faith,  and  in  such  manner  as  is  most  likely,  under  the  circua- 
stances,  to  benefit  the  creditor. 

SEa  715.  An  offer  of  performance  must  be  free  ^om  any 
conditions  which  the  creditor  is  not  bound  on  hi^  part  to  per- 
fonn. 
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Sec.  716.  Au  olfer  of  performance  is  of  no  efft^ct,  if  the  per-  ^j^JJ^Vn^r^ 
son  making  it  is  not  able  and  willing  to  i>erfonn  according  to  cssemfai. 
the  offer. 

Sec.  717.  The  thing  to  be  delivered,  if  any,  need  not  in  any  onJSJg^t^X 
case  bo  actually  produced,  upon  an  offer  of  performance,  i^n- J^J.*^^®^^.'^^ 
less  the  offer  is  accepted. 

Sec.  718.  A  thing,  when  offered  by  way  of  perfonnance,  to™  k?if  ^'""^ 
must  not  be  mixed  with  other  things  from  which  it  cannot  be 
separated  immediately  and  without  difficulty. 

Sec.  719.  When  a  debtor  is  entitled  to  the  performance  of  a  of^ond^SSr'' 
condition  precedent  to,  or  concurrent  with,  performance  on  his  precedent, 
part,  he  may  make  liis  off(u*  to  depend  upon  the  due  perform- 
ance of  such  condition. 

Sec.  720.  A  debtor  has  a  right  to  require  from  his  creditor  reJdp/.''" 
a  written  receipt  for  any  property  delivered  in  performance  of 
his  obligation. 

Sec.  721.  An  obligation  for  the  payment  of  iuoney  is  extin-p^^rJ*\li^J?'"* 
guished  by  a  due  offer  of  payment,  if  the  amount  is  immedi- 
ately  deposited  in  the  name  of  the  creditor,  with  some  bank 
of  deposit  within  this  Territory,  of  good  repute,  and  notice 
thereof  is  given  to  the  creditor. 

Sec.  722.  AU  obiections  to  the  mode  of  an  offer  of  perform-  objecnonH  lo 

*  mode  of  oflor. 

ance,  which  the  a'editor  has  an  opportunity  to  state  at  the 
time  to  the  person  making  the  offer,  and  which  could  be  then 
obviated  by  him,  are  waived  by  the  creditor,  if  not  then  stated. 

Sec.  723.  The  title  to  a  thing  duly  offered  in  perfonnance  of  ^^iticto  tnin^' 
an  obligation  passes  to  the  creditor,  if  the  di^btor  at  tlie  time 
signifies  his  intention  to  that  effect. 

Sec.  724.  The  person  offering  a  thing,  other  than  money,  by  thufgofod. 
way  of  perfonnance,  must,  if  he  means  to  treat  it  as  belong- 
ing to  the  creditor,  retain  it  as  a  depositary  for  hire,  until  the 
creditor  accepts  it,  or  until  he  has  given  reasonable  notice  to 
the  creditor  tiiat  he  will  retain  it  no  longer,  and,  if  with  rea- 
sonable diligence  he  can  find  a  suitable  depositary  therefor, 
nntil  he  has  deposited  it  with  such  person. 

Sec.  725.  An  offer  of  payment  or  other  performance,  duly  on^^ wss^rifr 
made,  though  the  title  to  the  thing  offered  be  not  transferred  o»>»eation. 
to  the  creditor,  stops  the  running  of  interest  on  the  obligation, 
and  has  the  same  effect  upon  all  its  incidents  as  a  perform- 
ance thereof. 

18 


Digitized  by 


Google 


138 


CIVIL  CODE. 


itntfo^nonhing;    Skc.  TZ6.  If  anything  is  given  to  a  creditor  by  way  of  per- 
rcS*foaSceJtf'''formance,  which  he  refuses  to  accept  as  such,  he  is  not  bound 
to  return  it  without  demand;  but  if  he  retains  it,  he  is  gratu- 
itous depositary  thereof. 


CHAPTER  III. 


PKEVKKTION  OF  PKKFOUMAKCE  OK  OFFER. 

Section  727.  What  excuses  performance,  &c. 

738,  729,  730.  Effect  of  prevention  of  performance. 
731.  Effect  of  refusal  to  accept  performance  before  offer. 

po^roraMcSf"  Sec.  727.  The  want  of  perfoi-mance  of  an  obligation,  or  of 
an  oflTer  of  performance,  in  -svhole  or  in  part,  or  any  delay 
therein,  is  excused  by  the  following  causes,  to  the  extent  to 
which  they  operate: 

1.  When  such  performance  or  oflfer  is  prevented  or  delayed 
by  the  act  of  the  creditor,  or  by  the  ojjeration  of  law,  even 
though  there  may  have  been  a  stipulation  that  this  shall  not 
be  an  excuse; 

2.  When  it  is  prevented  or  delayed  by  an  iiTesistible  super- 
human cause,  or  by  the  act  of  public  enemies  of  this  Territory 
or  of  the  United  States,  unless  the  parties  have  expressU' 
agreed  to  the  contrary;  or, 

3.  When  the  debtor  is  induced  not  to  make  it,  by  any  aet 
of  the  a'editor  intended  or  natm-ally  tending  to  have  that 
eflfect,  done  at  or  before  the  time  at  which  such  performance 
or  offer  may  be  made,  and  not  rescinded  before  that  time. 

vc^Son  Sf  pw.  Sec.  728.  If  performance  of  an  obligation  is  prevented  by 
formaoce.  Creditor,  the  debtor  is  entitled  to  all  the  benefits  which  he 

would  have  obtained  by  its  performance  on  both  sides, 
sam«.  gj.^  1729.  If  a  debtor  is  dissuaded  by  his  creditor  from  per- 

formance, but  is  not  actually  forbidden  to  perform,  he  may, 
at  his  option,  omit  to  perform,  and  retain  whatever  he  has  re- 
ceived under  the  contract,  but  he  is  entitled  to  nothing  more. 
Same.  Sec.  730.  If  performahce  of  an  obligation  is  prevented  by 

any  cause  excusing  performance,  other  than  the  act  of  the 
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rreditor,  the  debtor  is  entitled  to  a  ratable  proportion  of  the 
consideration  to  which  he  would  have  been  entitled  npon  full 
l>erformaiice,  according  to  the  benefit  which  the  creditor  re- 
ceives from  the  actual  performance. 

Skc.  731.  A  refusal  by  a  creditor  to  accept  performance,  rc^^aftS*^ 
made  before  an  offer  thereof,  is  equivalent  to  an  offer  and  re-  ^ce^be'SIr?"^' 
fosal,  unless,  before  performance  is  actually  due,  he  gives  no-**^*''' 
tice  to  the  debtor  of  his  willingness  to  accept  it. 


Sec.  732.  An  accord  is  an  agreement  to  accept,  in  extinction  ^^^^^^"^'^^^ 
of  an  obligation,  something  to  which  the  person  agreeing  to 
accept  is  not  otherwise  entitled. 

Sec-  733.  Though  the  parties  to  an  accord  are  bound  to  ex-acSJd.^^' 
ecnte  it,  yet  it  does  not  extinguish  the  obligation  until  it  is 
fnlly  executed. 

Sec.  734.  Acceptance,  by  the  creditor,  of  the  consideration  ^8*ti8faction, 
of  an  accord,  extinguishes  the  obligation,  and  is  called  satis- 
faction. 

Sec-  735.  Payment  of  an  amount  less  than  that  of  a  liqui-  u^wauddebi 
dated  debt  then  payable,  is  not  a  satisfaction  thereof,  though 
accepted  as  such. 


CHAPTER  IV. 


ACCORD  AND  SATISFACTION. 


Stumor  733.  Aooord,  what 


Effect  of  accords. 

734.  Satiafiiction,  what. 

735.  Aoooidof  liqaidateddebt. 
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CHAPTER  V. 


^^OVATION. 


Novation, 
what. 


Moilci?  of 
novation. 


Novation 
a  coniract. 


Section  7;IC.  Novation,  what. 

737.  3Iodcs  ot\novation. 

738.  Novation  a  contract. 

739.  Effect  of  acceptance  of  new  obligation. 

740.  liccission  of  novation. 

Sec.  736.  Novation  is  tlio  substitution  of  a  new  obligation 
for  an  existing  one. 

Sec.  737.  Novation  is' made: 

1.  By  the  substitution  of  a  new  and  liiglier  obligation  be- 
tween tlu^  same  parties,  with  intent  to  extinguish  the  old  obli- 
gation; 

2.  By  the  substitution  of  a  new  debtor  in  place  of  the  old 
one,  with  intent  to  release  the  latter;  or, 

3.  By  the  substitution  of  a  new  creditor  in  pla(M3  of  the  old- 
one,  with  intent  to  transfer  the  rights  of  the  latter  to  the  former. 

Sec.  738.  Novation  is  make  by  contract,  and  is  subject  to  all 
th(i  i-ules  concerning  contracts  in  general. 

Sec.  789.  The  acceptanc(^  by  a  cTeditor,  of  a  new  obligation 
of  the  debtor  for  the  payment  of  money  only  in  a.atisfactioii  of 
another  obligation  of  as  high  degree,  for  the  payment  of  a 
si)ecific  sum  of  money  only,  then  payable,  does  not  extingnisli 
the  latter  obligation  unless  accepted  as  a  satisfaction,  under 
section  735,  but  extends  the  time  of  payment  until  the  new 
obligation  becomes  payable. 

Sec.  740.  When  the  obligation  of  a  third  person,  or  au 
order  upon  such  person,  is  accepted  in  satisfaction,  the  creditor 
may  rescind  such  acceptance,  if  the  debtor  prevents  such  per- 
son from  complying  with  the  order,  or  from  fulfilling  the  obli- 
gation, or  if,  before  the  creditor  can  with  reasonable  diligence 
reacli  such  person,  lu*  b(*comes  insolvent. 
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CHAPTER  :VI. 


KELEASE. 


Se<  xiox  741-  Obligation  extinguished  by  release. 

742.  Certain  claims  not  affected  by  general  release. 
T4;5.  Kelease  of  several  joint  debtors. 

Skc.  7-41.  An  obligation  is  extinguished  by  a  release  there-  cx?in"uuhcd 
frt)iu  given  to  the  debtor  by  the  creditor,  upon  a  new  consider- '^*''^"''*'* 
ation,  or  under  seal. 

Skc-  7-42.  A  general  release  does  not  extend  to  claims  which  noraffectcdbT 
tlu^  creditor  did  not  know  or  suspect  to  exist  in  his  favcy,  at  ?c"''''*^ 
tilt*  time  of  executing  the  release. 

Skc.  743.  A  release  of  one  of  two  or  more  joint  debtors  does  g^^^^rafjoiSt 
not  extinguish  the  obligations  of  any  of  the  others,  unless  they 
sire  mere  guarantors;  nor  does  it  affect  their  right  to  contribu- 
tion from  him. 
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CONTRACTS. 

I'lTLE  1.  Nature  of  a  contract. 

II.  Manner  of  creating  contracts. 

III.  Interpretation  of  contracts. 

IV.  Unlawful  contracts. 

V.  Extinction  of  contracts. 


TITLE  I. 


NATURE  OF  CONTRACT. 

CiiAPTEB  I.  Definition. 
II.  Parties, 
in.  Consent. 
IV.  Object. 
V.  Consideration. 


CHAPTER  I. 


DEFINITION. 

Srction  744.  Contract,  what. 

746.  Essential  elements  of  contract. 

contracr,       Sec.  744.  A  coiitract  is  an  agreement  to  do  or  not  to  do  a 
certain  thing. 
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Sec.  745.  It  is  essential  to  the  existence  of  a  contract  that  ei^Ss  oV 
there  shoidd  be: 

1.  Parties  capable  of  contracting; 

2.  Their  consent; 

8-  A  lawful  object;  and, 

4.  Sufficient  cause  or  consideration. 


CHAPTER  II. 


PABTIES. 


Skctio:^  746.  Who  may  contract.  ^ 

747.  Minors,  &c. 

748.  Identification  of  parties  necessary. 

749.  When  contract  for  benefit  of  third  person  nuiy  be  enforced. 

Skc-  746.  All  persons  are  capable  of  contracting,  except  coS^treci?"^ 
minors,  persons  of  unsound  mind,  and  persons  deprived  of 
civil  rights. 

Sec.  747.  Minors,  and  persons  of  unsound  mind,  have  only 
such  capacity  as  is  defined  by  Part  I  of  the  First  Division  of 
this  Code. 

Sec.  748.  It  is  essential  to  the  validity  of  the  contract,  not  ^^^tVc"'^"*'" 
only  that  the  parties  should  exist,  but  that  it  should  be  pos- 
sible  to  identify  them. 

Sec.  749.  A  contract,  made  expressly  for  the  benefit  of  a  f^eSem  o™''* 
third  person,  may  be  enforced  by  him  at  any  time  before  the  mi^b^"n-'' 
parties  thereto  rescind  it. 


CHAPTER  III- 


CONSENT. 


Sbction  750.  Essentials  of  consent. 

751.  Conaent  when  voidable. 

752.  Apparent  consent,  ^hen  not  free. 

753.  When  deemed  to  have  been  obtamed  by  fraud,  &c. 
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Section  754.  Duress,  what. 

755.  Menace,  what. 

75(1.  Fraud,  actual  or  constructive. 

757.  Actual  fraud,  what. 

758.  Constructive  fraud. 

750.  Actual  fraud  a  question  of  fact. 
700.  Undue  influence,  what. 

761.  Mistake,  what. 

762.  Mistake  of  fact. 
708.  Mistake  of  law. 

764.  Mistake  of  foreign  laws. 
705.  Mutuality  of  consent. 
760.  Communication  of  consent. 

707.  Mode  of  communicating  acceptance  of  proiK)saL 

708.  When  communication  deemed  complete. 
700.  Acceptance  by  performance  of  conditions. 

770.  Acceptance  must  bo  absolute. 

771.  Revocation  of  proposal. 

772.  Revocation,  how  made. 

778.  liatification  of  contract,  void  for  want  of  consent. 
774.  Assumption  of  obligation  by  lux^cptance  of  benefits. 

conbom!^"^*  ''^  "^^^^  consent  of  the  parties  to  a  contract  must  bo: 

1.  Free; 

2.  Mutual;  and, 

3.  Communicated  by  each  to  the  other. 

y^AdawJ!'''^^^^'  consent  which  is  not  free  is  nevertheless  not  ab- 

solutely void,  but  may  be  rescinded  by  the  parties,  in  the  man- 
ner prescribed  by  the  chapter  on  Eescission. 

conffi'Thcn     Sec.  752.  An  ai3parent  consent  is  not  real  or  fi-ee  when  oh- 
tainedthrougli: 

1.  Duress; 

2.  Menace; 

3.  Fraud; 

4  Undue  influence;  or, 
Mistake. 

toTia?Sboon'^^    Sec.  753.  Consent  is  deemed  to  have  been  obtained  through 
frautl?&c!*'     one  of  the  causes  mentioned  in  the  last  section,  only  when  it 
would  not  have  been  given  had  such  cause  not  existed. 
Dure?:.,  what.    Si^c.  754.  Duress  consists  in: 

1.  Unlawful  confinement  of  the  person  of  the  part}',  or  of 
husband  or  wife  of  such  party,  or  of  an  ancestor,  descendant, 
or  adopted  child  of  Buch  party,  husband  or  wife; 

2.  Unfawful  detention  of  the  property  of  any  such  person: 
or, 
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3.  Confinement  of  such  person,  lawful  in  form,  but  fraudu- 
lently obtained,  or  fraudulently  made  unjustly  harassing  or 
oppressive. 

Sec.  755.  Menace  consists  in  a  threat:  Menace, what. 

1.  Of  such  duress  as  is  specified  in  fixe  first  and  third  sub- 
divisions of  the  last  section; 

2.  Of  unlawful  and  violent  injury  to  the  person  or  property 
of  any  such  person  as  is  specified  in  the  last  section;  or, 

3.  Of  injury  to  the  character  of  any  such  person. 

Sec.  756.  Fraud  is  either  actual  or  constructive.  orconiuu^^^^^^^^^^ 

Sec.  757.  Actual  fraud,  within  the  meaning  of  this  chapter,  ^4?."*^ 
consists  in  any  of  the  following  acts,  committed  by  a  party 
to  the  contract,  or  with  his  connivance,  with  intent  to  deceive 
another  partj-  thereto,  or  to  induce  him  to  enter  into  the  con- 
tract: 

1.  The  suggestion,  as  a  fact,  of  that  which  is  not  true,  by 
one  who  does  not  believe  it  to  be  true; 

2.  The  positive  assertion,  in  a  manner  not  warranted  by  the 
information  of  the  person  making  it,  of  that  which  is  not  true, 
though  he  believes  it  to  be  true; 

3.  The  suppression  of  that  which  is  true,  by  one  having 
knowledge  or  belief  of  the  fact; 

4.  A  promise  made  without  any  intention  of  performing  it; 
or, 

5.  Any  other  act  fitted  to  deceive. 

Sec.  758.  Constructive  fraud  consists:  ^^uT^^^ha^"'^ 

1.  In  any  breach  of  duty  which,  without  an  actually  fraud- 
ulent intent,  gains  an  advantage  to  the  person  in  fault,  or  any 
one  daiming  under  him,  by  misleading  another  to  his  preju- 
dice, or  to  the  prejudice  of  any  one  claiming  under  him;  or, 

2.  In  any  such  act  or  omission  as  the  law  specially  declares 
to  be  fraudulent,  without  respect  to  actual  fraud. 

Sec.  759.  Actual  fraud  is  always  a  question  of  fact.  aque?uon'^f 

fact. 

Sec.  760.  Undue  influence  consists:  Undac  Influ- 

ence. 

1.  In  the  nfie,  by  one  in  whom  a  confidence  is  reposed  by 
another,  or  who  holds  a  real  or  apparent  authority  over  him, 
of  such  confidence  or  authority  for  the  purpose  of  obtaining 
an  unfair  advantage  over  him; 
19 


Digitized  by 


Google 


U6 


CIVIL  CODE. 


MIetako  what. 


MUtakc  of 
faet. 


Mistake  of 
law. 


Mistake  of 
foroign  lawi». 

Matuality  of 
consent. 


Commnnlca- 
lion  of  consent. 


Mode  of  com- 
manicatin^v 
acceptance  of 
proposal. 


When 
nicatlon 
deemed  com- 
plete. 


2.  In  taking  an  unfair  advantage  of  another's  weakness  of 
mind;  or, 

3.  In  taking  a  grossly  oppressive  and  unfair  advantage  of 
another's  necessities  or  distress. 

Sec.  761.  Mistake  inay  be  either  of  fact  or  of  law. 

Sec.  762.  Mistake  of  fact  is  a  mistake  not  caused  by  the 
neglect  of  a  legal  duty  on  the  part  of  the  person  making  the 
mistake,  and  consisting  in: 

1.  An  unconscious  ignorance  or  forgetfulness  of  a  fact  past 
or  present,  material  to  the  contract;  or, 

2.  Belief  in  the  present  existence  of  a  thing  material  to  the 
contract,  which  does  not  exist,  or  in  the  past  existence  of  such 
a  thing,  which  has  not  existed. 

Sec.  763.  Mistakes  of  law  constitutes  a  mistake  within  the 
meaning  of  this  article  only  when  it  arises  from : 

1.  A  misapprehension  of  the  law  by  all  parties,  all  suppos- 
ing that  they  knew  and  understood  it  and  all  making  substan- 
tially the  same  mistake  as  to  the  law;  or, 

2.  A  misapprehension  of  the  law  by  one  party,  of  whicli  the 
others  are  aware  at  the  time  of  contracting,  but  which  they  do 
not  rectify. 

Sec.  764.  Mistake  of  foreign  laws  is  a  mistake  of  fact. 

Sec.  765.  Consent  is  not  mutual,  unless  the  parties  all  agree 
upon  the  same  thing  in  the  same  sense.  But  in  certain  cases 
defined  by  the  chapter  on  Interpretation,  they  are  to  be  deemed 
so  to  agree  without  regard  to  the  fact. 

Sec.  766.  Consent  can  be  communicated  with  eflFect,  only  by 
some  act  or  omission  of  the  party  contracting,  by  which  he  in- 
tends to  communicate  it,  or  which  necessarily  tends  to  such 
communication. 

Sec  767.  If  a  proposal  prescribes* any  conditions  concern- 
ing the  communication  of  its  acceptance,  the  proposer  is  not 
bound  unless  they  are  conformed  to;  but  in  other  cases  any 
reasonable  and  usual  mode  may  be  adopted. 

Sec.  768.  Consent  is  deemed  to  be  fully  communicated  be- 
tween the  parties  as  soon  as  the  party  accepting  a  proposal 
has  put  his  acceptance  in  the  course  of  transmission  to  the 
proposer,  in  conformity  to  the  last  section. 
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Sec.  769.  Performance  of  the  conditions  of  a  proposal,  or  of^onduiSSr • 
the  acceptance  of  the  consideration  offered  with  a  proposal,  is  *^ccptancc. 
an  acceptance  of  the  proposal. 

Sec.  770.  An  acceptance  mnst  bo  absolute  and  unqualified,  musTbS*''"*''' 
or  must  include  in  itself  an  acceptance  of  that  character,  which 
the  proposer  can  separate  from  the  rest,  and  which  will  coih- 
[injclude  the  i>erson  accepting.  A  qualified  acceptance  is  a  new 
proposal. 

Sec.  771.  A  proposal  may  be  revoked  at  any  time  before  pro^^Ju*"''*'^ 
its  acceptance  is  commuicated  to  the  proposer,  but  not  after- 
wards. 

Sec.  772.  A  proposal  is  revoked :  .  itevocation. 

*      ^  how  madu. 

1.  By  the  communication  of  notice  of  revocation  by  the 
proposer  to  the  other  party,  in  the  manner  prescribed  by  sec- 
tions 766  and  768,  before  his  acceptance  has  been  communica- 
ted to  the  former ; 

2.  By  the  lapse  of  the  time  prescribed  in  such  proposal  for 
its  acceptance,  or  if  no  time  is  so  prescribed,  the  lapse  of  a 
reasonable  time  without  communication  of  the  acceptance; 

3.  By  the  failure  of  the  acceptor  to  fulfill  a  condition  pre- 
cedent to  acceptance;  or, 

4.  By  the  death  or  insanity  of  the  proposer. 

Sec  773.  A  contract  which  is  voidable  solely  for  want  of  eo^iac^^^^^^ 
due  consent,  may  be  ratified  by  a  subsequent  consent.  wnlSTt! 

Sec.  774.  A  voluntary  acceptance  of  the  benefit  of  a  trans-  of^ob"i^iion" 
action  is  equivalent  to  a  consent  to  all  the  obligations  arising  of  bSJcSt?"*'*' 
from  it,  so  far  as  the  facts  are  known,  or  ought  to  be  known, 
to  the  person  accepting. 


CHAPTER  lA  . 


OBJECT  OF  A  CONTRACT. 

Section  775.  Object,  what. 

776.  BeqiuBitcs  of  object. 

777.  Impossibility,  what. 

778.  When  contract  wholly  void. 

779.  When  contract  partifhly  void. 
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Object,  what.    gj.(,         rpij^  ^^^j^^     ^  coiitract  is  the  thing  which  it  is 
agreed,  on  the  part  of  the  party  receiving  the  consideration,  to 


do  or  not  to  do. 


TteqnUltcB  of 
object. 


Sec.  776.  The  object  of  a  contract  must  l)e  lawful  when  the 
contract  is  made,  and  possil)le  and  ascertainable  by  the  time 
the  contract  is  to  be  performed. 
Impossibility,    gy^^         Everything  is  deemed  possible  except  that  wiiich 
is  impossible  in  the  nature  of  things. 

Sec.  778.  Wliere  a  contract  has  but  a  single  object,  and  such 
object  is  unlawful,  whether  in  whole  or  in  part,  or  wholly  im- 
possible of  performance,  or  so  vaguely  expressed  as  to  be 
wholly  unascertainable,  the  entire  contract  is  void. 

Sec.  779.  Where  a  contract  has  several  distinct  objects,  of 
which  one  at  least  is  lawful,  and  one  at  least  is  unlawful  in 
whole  or  in  part,  .the  contract  is  void  as  to  th(»  latter,  and 
valid  as  to  the  rtrst. 


what. 


When  con- 
tract wholly 
void. 


When  con- 
tract  partially 
void. 


CHAPTER  V. 


consideration. 


(;ood  conntd* 
cration,  what. 


Sectiok  780.  Good  considcmtion  what. 

781.  IIow  far  legal  or  moral  obligation  is  n  good  considcmtion. 

782.  Consideration  lawfal. 

783.  Effect  of  its  illegality. 

784.  Consideration  executed  or  executory,. 

785.  Executory  consideration. 
780.  How  ascertained. 

787,  788.  Effect  of  impossibility  of  ascertaining  consideration. 

Sec.  780.  Any  benefit  conferred,  or  agreed  to  be  confented, 
upon  thepromiser,  by  any  other  person,  to  which  the  promiser 
is  not  lawfully  entitled,  or  any  prejudice  suflTered,  or  agreed  to 
be  suffered,  by  such  person,  other  than  such  as  he  is  at  the 
time  of  consent  lawfully  bound  to  suffer,  as  an  inducement  to 
the  promiser,  is  a  good  consideration  for  a  promise. 

Jmonilw^^    Sec  781.  An  existing  legal  obligation  resting  upon  the 
SwJdwatioSJ!**  promiser,  or  a  moral  obligation,  originating  in  some  benefit 
conferred  upon  the  promiser,  ot  prejudice  suffered  by  the 
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promisee,  is  also  a  good  consideration  for  a  promise,  to  an  ex- 
tent corresponding  with  the  extent  of  the  obligation,  but  no 
further  or  otherwise- 

Sec.  782.  The  consideration  of  a  contract  must  be  lawful,  i^*,;:};;?^*^*^^*^*^" 
within  the  meaning  of  section  8"i7. 

Sec.  783.  If  any  part  of  a  single  consideration  for  one  or  i^^^^u'ty^^^ 
more  objects,  or  for  several  considerations  for  a  single  object, 
is  unlawful  the  entire  contract  is  void. 

S>x.  784.  A  consideration  may  be  executed  or  executory,  in  ox^^uicrt'ITr  ^'^^ 
whole  or  in  part.   In  so  far  as  it  is  executory,  it  is  subject  to 
the  provisions  of  Chapter  IV  of  this  Title. 

Sec.  786.  When  a  consideration  is  oxecutorj'^,  it  is  not  indi- coSKrderaiKn. 
spensable  that  the  contract  should  specify  its.  amoimt  or  tlie 
means  of  ascertaining  it.   It  may  be  left  to  the  decision  of  a 
third  person,  or  regulated  by  any  specified  standard. 

Sec.  786.  When  a  contract  does  not  deteimiue  the  amount  taineu.'*^^*^'^" 
of  the  consideration,  nor  the  method  by  which  it  is  to  be  ascer-  . 
tained,  or  when  it  h?aves  the  amount  thereof  to  the  disa-etion 
of  an  interested  party,  the  consideration  must  be  so  much 
money  as  the  object  of  the  contract  is  reasonably  worth. 

Sec.  787.  AVhere  a  contract  provides  an  exclusive  method 
by  which  its  consideration  is  to  bo  ascertained,  which  method 
is  on  its  faife  impossible  of  execution,  the  entire  contract  is 
void. 

Sec.  788.  Where  a  contract  provides  an  exclusive  method 
by  which  its  consideration  is  to  be  ascertained,  which  method 
appears  possible  on  its  face,  but  in  fact  is,  or  becomes,  im- 
possible of  execution,  such  provision  only  is  void. 
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TITLE  II. 

s 

MANNER  OF  CREATING  CONTRACTS 


Skction  780.  Contracts  express  or  implied. 

700.  Express  contract,  what. 

701.  Implied  contract,  what. 

702.  What  contracts  may  be  oral. 

703.  Contract  not  in  writing  through  fraud,  may  be  enforced  against 

fraudulent  party. 

704.  What  contracts  must  be  written. 

705.  Eflfect  of  writing. 

706.  Contract  in  writing  takes  effect  when. 

707.  Provisions  of  chapter  on  transfers  of  real  property. 

708.  Seal,  wliat. 
700.  Effect  of  seal. 


Skc.  789.  A  contract  is  either  express  or  implied. 


Contracts 
express  or 
implied. 

trfct^whSi?""  express  contract  is  one,  the  terms  of  which  are 

stated  in  words. 


Implied  con- 
tract, what. 


What  con- 
tracts may  be 
oral. 


Contract  not 
In  writlnff 
through  irand, 
may  bo  en- 
forced against 
nraudnlent 
party. 


WTiat  con 
tracts  must  be 
written. 


Sec.  791.  An  implied  contract  is  one,  the  existence  and 
terms  of  which  are  manifested  by  condnct. 

Sec.  792.  All  contracts  may  be  oral,  except  such  as  are  spi»- 
cially  required  by  statute  to  be  in  writing. 

Sec.  793.  Where  a  contract,  which  is  required  by  law  to  be 
in  writing,  is  prevented  from  being  put  into  writing  by  the 
fraud  of  a  party  thereto,  any  other  party  who  is  by  such  iraiid 
led  to  believe  that  it  is  in  writing,  and  acts  upon  such  belief 
to  his  prejudice,  may  enforce  it  against  the  fraudulent  party. 

Sec  794.  The  following  contracts,  or  some  memorandum 
thereof,  expressing  the  parties,  their  consent  and  the  object  of 
the  contract,  must  be'in  writing,  subscribed  by  the  party  to  be 
(charged  thereby,  or  by  his  agent  for  the  purpose: 

1.  An  agreement  that,  by  its  terms,  cannot  be  fully  per- 
formed within  one  year; 

2.  An  agreement  made  upon  consideration  of  niai-riaj^e, 
other  than  mutual  promises  to  marry. 
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Sec.  795.  The  execution  of  a  contract  in  writing,  whether  wStinU''' 
the  law  requires  it  to  be  written  or  not,  supersedes  all  the  oral 
negotiations  or  stipulations  concerning  its  matter,  which  pre- 
ceded or  accompanied  the  execution  of  the  instrument. 

Skc.  796.  A  contract  in  writing  takes  effect  upon  its  delivery  ^vJiX^ukiS 
to  the  party  in  whose  favor  it  is  made,  or  to  his  agent. 

Sec.  797.  The  provisions  of  the  chapter  on  Ti*ansfers  in  chap?cJ  oS"* 
Creneral,  concerning  the  deliveiy  of  grants,  absolute  and  con-  p^pe^y.***^'^'''^ 
ditional,  apply  to  all  written  contracts. 

S>r.  798.  A  corporate  or  official  seal  may  be  affixed  to  an  ^"^^^  "''^"^ 
instrument  by  a  mere  impression  upon  the  paper  or  other  ma- 
terial on  which  such  instrument  is  written.   All  other  seals 
may  be  made  by  writing  the  word  "  seal"  opposite  the  name 
of  the  person  signing  or  executing  the  instrument  of  writing. 

Skc.  799.  A  seal  is  presumptive  evidence  of  a  consideration.  ^^''""^ 


TITLE  III. 


INTERPRETATION  OF  CONTRACTS. 


B«enoH  800.  Unifonnity  of  interpretations. 

801.  Contracts,  how  to  be  interpreted.  ' 
803.  Intention  of  parties,  how  ascertained. 

803.  Intention  to  bo  ascertained  from  langaa^e. 

804.  Interpretation  of  written  contracts. 

805.  Writing,  when  disregarded. 

806.  Effect  to  be  given  to  every  part  of  contract. 

807.  Several  contracts  when  taken  together. 

808.  InterpretaUon  in  &vor  of  contract 

809.  Words  to  be  nnderstood  in  usual  sense. 

810.  Technical  words.  ' 

811.  li&w  of  place. 

812.  Contracts  explained  by  circumstances. 

813.  Contract  restricted  to  its  evident  object 

814.  Interpretation  in  sense  in  which  promiser  believed  promisee  to 

rely. 

815.  Particular  clause  subordinate  to  general  intent 
816u  Contract,  partly  written  and  partly  printed. 
817.  Bepagnancies,  how  reconciled. 


Digitized  by 


Google 


152 


CIVIL  GOBS. 


Sectio>'  818.  IiicouAistent  words  rejected. 

810.  Words  to  be  taken  most  strong!}'  against  whom. 

820.  Reasonable  stipulations,  when  implied. 

821.  Kcceasarj'  incidents  implied. 
832.  little  of  performance  of  contract. 
82:1.  Time,  when  of  essence. 

824.  When  joint  and  several. 

825.  Executed  and  executory  contracts,  what. 

\u[c?iSio7^  Sec.  800.  All  contracts,  whether  public  or  private,  sealed  or 
unsealed,  are  to  be  interpreted  by  the  same  rules;  except  as 
otherwise  provided  hy  this  Code. 

how"o"bi"'  Sec.  801.  A  contract  must  be  so  interpreted  as  to  give  effect 
interpreted.        jj^^  mutual  iutentiou  of  the  parties,  as  it  existed  at  the 

time  of  contracting,  so  far  as  the  same  is  ascertainable  and 

lawful. 

partic^^lToV^     Sec.  802.  For  the  purpose  of  ascertaining  the  intention  of 
ascertaintMi.         parties  to  a  contract,  if  otherwise  doubtful,  the  rules  given 
in  this  chapter  are  to  be  applied. 

i,eSic?JKi     Sec.  803,  The  language  of  a  contract  is  to  govern  its  inter- 
firom  langnagc.  p^.^ta^Qn^  if  the  language  is  clear  and  explicit,  and  does  not 
involve  an  absurdity. 

of  wriHoil''*^''"  Sec.  804.  When  a  contract  is  reduced  to  writing,  the  inten- 
contract.       ^j^j^     ^j^^  partics  is  to  be  ascertained  from  the  writing  alone, 

if  possible;  subject,  however,  to  the  other  provisions  of  this 

Title. 

dUregilJfed.^'"    Sec.  805.  When  through  fraud,  mistake,  or  accident,  aMTit- 
ten  contract  fails  to  express  the  real  intention  of  the  parties, 
such  intention  is  to  be  regarded,  and  the  erroneous  parts  of 
the  writing  disregarded. 
jrive^^tVcv^y     Sec.  806.  The  whole  of  a  contract  is  to  be  taken  together, 
t?act!*'        80  as  to  give  effect  to  every  part,  if  reasonably  practicable, 

each  clause  helping  to  interpret  the  others. 
tracuThen       Sec  807.  Scvcral  contracts  relating  to  the  same  matters,  be- 
taken together.  (^.^(311  the  same  parties,  and  made  as  parts  of  substantially 

one  transaction,  are  to  be  taken  together. 
hJ  fcvSf^^f^ioif-    Sec  808.  A  contract  must  receive  such  an  interpretation  as 
tract.         ^^.jjj  jjjake  it  lawful,  operative,  definite,  reasonable,  and  capa- 
ble of  being  carried  into  effect,  if  it  can  be  done  without  vio- 
lating the  intention  of  the  parties. 
^P^I'^hV*"     Sec.  809.  Tlie  words  of  a  contract  are  to  be  understood  in 

nnders»tooa  m 

u*uaucn!.c.    thcir  Ordinary  and  popular  sense,  rather  than  according  to 
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tbeir  strict  legal  meaning;  unless  used  by  the  parties  in  a 
tedinical  sense,  or  unless  a  special  meaning  is  given  to  them 
by  usage,  in  which  case  the  latter  must  be  followed. 

Sbc.  810.  Technical  words  are  to  be  interpreted  as  usually  ^ J^J;***^'* 
understood  by  persons  in  the  profession  or  business  to  which 
they  relate,  unless  clearly  used  in  a  different  sense. 

Sec.  811.  A  contract  is  to  be  interpreted  according  to  the  Lawofpiac©. 
law  and  usage  of  the  place  where  it  is  to  be  performed;  or,  if 
it  does  not  indicate  a  place  of  performance,  accx)rding  to  the 
law  and  usage  of  the  place  where  it  is  made. 

Sec.  812.  A  contract  may  be  explained  by  reference  to  the  Contract 
cxrcamstances  under  which  it  was  made,  and  the  matter  to  cfronmsun^^^ 
which  it  relates. 

Sbc.  813.  However  broad  may  be  the  terms  of  a  contract,  it  i,^ 
extends  only  to  those  things  concerning  which  it  appears  that  ob^ecu 
the  parties  intended  to  contract. 

Sec.  814.  If  the  terms  of  a  promise  are  in  any  respect  am- j 
bigQous  or  uncertain,  it  must  be  interpreted  in  the  sense  in  J2ii55^"*2Jom- 
which  the  promisor  believed,  at  the  time  of  making  it,  that*"®®*®'**^  - 
the  promisee  understood  it. 

Sec.  815.  Particular  clauses  of  a  contract  are  subordinate 
to  its  general  intent.  taien? 

Sec.  816.  Where  a  contract  is  partly  written  and  partly  ly^tfJn'Sd 
printed,  or  where  part  of  it  is  written  or  printed  under  the  spe-  p*"^^  printed, 
rial  directions  of  the  parties,  and  with  a  special  view  to  their 
intention,  and  the  remainder  is  copied  from  a  form  originally 
prepared  without  special  reference  to  the  particular  parties 
and  particular  contract  in  question,  the  written  parts  control 
the  printed  parts,  and  the  parts  which  are  purely  original 
control  those  which  are  copied  from  a  form.  And  if  the  two 
are  absolutely  repugnant,  the  latter  must  be  so  far  disre- 
garded. 

Sec.  817.  Repugnancy  in  a  contract  must  be  reconciled,  if  Rcpugnanciei., 

'      how  reconciled 

possible,  by  such  an  interpretation  as  will  give  some  effect  to 
the  repugnant  clause,  subordinate  to  the  general  intent  and 
purposes  of  the  whole  contract. 

Sec.  818.  Words  in  a  contract  which  are  wholly  inconsis-  ^J^?^c<SSd. 
tent  with  its  nature,  or  with  the  main  intention  of  the  parties, 
are  to  be  rejected. 
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Words  to  be 
taken  most 
Btrongly 
atpilnst  whom. 


lieasonable 
stipulations 
when  Implied. 


Necessary 
incidents 
implied. 


Sec.  819.  In  cases  of  uncertainty  not  removed  by  the  preced- 
ing rules,  the  language  of  a  contract  should  be  interpreted 
most  strongly  against  the  party  who  caused  the  uncertainty 
to  exist.  The  promiser  is  presumed  to  be  such  party,  except 
in  a  contract  between  a  public  officer  or  body,  as  such,  and  a 
private  party  ,  in  which  it  is  presumed  that  all  uncertainty 
was  caused  by  the  private  party. 

Sec.  820.  Stipulations  which  are  necessary  to  make  a  con- 
tract reasonable,  or  conformable  to  usage,  are  implied,  in  re- 
spect to  matters  concerning  which  the  contract  manifests  no 
contrary  intention. 

Sec.  ^21.  All  things  that  in  law  or  usage,  are  considered  as 
incidental  to  a  contract,  or  as  necessary  to  cany  it  into  effect, 
are  implied  therefrom,  unless  some  of  them  are  expressly 
mentioned  therein,  when  all  other  things  of  the  same  class  are 
deemed  to  be  excluded. 

foSiaSce'of  specified  for  the  performance  of  an 

contract.       act  required  to  be  performed,  a  reasonable  time  is  allowed. 

If  the  act  is  in  its  nature  capable  of  being  done  instantly,  as 
for  example,  if  it  consists  in  the  payment  of  money  only,  U 
must  be  performed  immediately  upon  the  thing  to  be  done 
being  exactly  ascertained. 
Time,  when  of    Sec.  823'.  Time  is  never  considered  as  of  the  essence  of  a 

essence. 

contract,  unless  by  its  terms  expressly  so  provided. 

trS?  jSint°and  Where  all  the  parties  who  unite  in  a  promise  re- 

pcvcrai.       ceive  some  benefit  from  the  consideration,  whether  past  or 
present,  their  promise  is  presumed  to  be  joint  and  several. 
Hame.  Seo.  825-  A  promisc,  made  in  the  singular  number,  but  exe- 

cuted by  several  persons,  is  presumed  to  be  joint  and  several. 
Execntedand    Sec.  826.  Au  cxecuted  coutract  is  one,  the  object  of  which 

cxecntorv  con-  ' 

tracts,  what,   ig  fully  performed.   All  others  are  executory. 
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TITLE  IV. 


VmjLWWh  COKTKACTS. 

Bectjds  827.  Wliat  is  unlawful. 

92S,  Certain  contracts  unlawful. 
829.  Penalties  void. 

880.  Contracts  fixing  damages,  Toid. 

881.  Exception. 

832.  Restraints  upon  legal  proceedings. 
838.  Contract  in  restraint  of  trade  Toid. 

834.  Exception  in  favor  of  sale  of  good  will. 

835.  Exception  in  fiivor  of  partnersliip  arrangementn 

836.  Contract  in  restraint  of  marriage,  void. 

Sec-  827.  That  is  not  lawM  which  is :  what  u 

1.  Contrary  to  an  express  provision  of  law;  uniawnii. 

2.  CJontrary  to  the  policy  of  express  law,  though  not  ex- 
pressly prohibited;  or, 

3.  Otherwise  contrary  to  good  morals. 

Sec.  828.  All  contracts  which  have  for  their  object,  directly  trS?*uSi»wnu 
or  indirectly,  to  exempt  any  one  from  responsibility  for  his 
own  fraud,  or  willfol  injury  to  the  person  or  property  of  an- 
other, or  violation  of  law,  whether  willful  or  negligent,  are 
agamst  the  policy  of  the  law. 

Sec.  829.  Penalties  imposed  by  contract  for  any  non-per- 
formance  thereof,  are  void.  But  this  section  does  not  render 
Toid  such  bonds  or  obligations,  penal  in  form,  as  have  here- 
tofore been  commonly  used;  it  merely  rejects  and  avoids  the 
penal  clauses. 

Sec.  830.  Every  contract,  by  which  the  amount  of  damage  nrfSJ  dlmagc*, 
to  be  paid,  or  other  compensation  to  be  made,  for  a  breach  of 
an  obligation,  is  determined  in  anticipation  thereof,  is  to  that 
extent  void,  except  as  expressly  provided  by  the  next  section. 

Sec.  831.  The  parties  to  a  contract  may  agree  therein  upon  Exception!-, 
an  amount  which  shall  be  presumed  to  be  the  amount  of  dam- 
age sustained  by  a  breach  thereof,  when,  from  the  nature  of 
the  case,  it  would  be  impracticable  or  extremely  difficult  to 
fix  the  actual  damage. 
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n^'SjlS*'      Sec.  832.  Every  stipulation  or  condition  in  a  contract,  by 
procccdingt.   ^j^^j^  j^jjy  party  thereto  is  restricted  jfrom  enforcing  his  rights 
under  the  contract  by  the  usual  legal  proceedings  in  the  ordi- 
nary tribunals,  or  which  limits  the  time  within  which  he  may 
thus  enforce  his  rights,  is  void, 
reaiminfif Sec.  833.  Evcry  contract  by  which  any  one  is  restrained 
trade,  void,    from  exerclsiug  a  lawful  profession,  trade  or  business  of  any 
kind,  otherwise  than  as  provided  by  the  next  two  sections,  is 
to  that  extent  void. 
^^>^xc«|^tion  in    Sec.  834.  One  who  sells  the  good  will  of  a  business  may 
goodwill.      agree  with  the  buyer  to  refrain  from  canying  on  a  similar 
business  within  a  specified  county,  so  long  as  the  buyer,  or 
any  person  deriving  title  to  the  good  will  from  him,  carries  on 
a  like  business  therein. 
^  Excej|>tion  In    Sec.  835.  Partners  may,  upon  or  in  anticipation  of  a  disso- 
pwtMMhip    lution  of  the  partnership,  agree  that  none  of  them  will  carry 
arrangements.      ^  similar  busiucss  witMu  the  same  city  or  town  where  the 
partnership  business  has  been  transacted,  or  within  a  specified 
part  thereof. 

rrstSiYm  of**  Sec  836.  Every  contract  in  resti-aint  of  the  marriage  of  any 
marriage,  void,  p^j^g^jj^  other  thau  a  miuor,  is  void. 


TITLE  V. 


extinction  of  contracts. 

Chaptku  I.  Contracts,  how  extinguished. 
TT.  Rescission. 

ITT.  Alteration  and  cancellation. 


CHAPTER  I. 


CONTRACTS  HOW  EXTINGUISIIKD. 


cxTrn°-auiicd*^  conteact  may  be  extinguished  in  like  manner 

with  any  other  obligation,  and  also  in  the  manner  prescribed 
l)y  this  Title. 
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CHAPTER  II. 


IlESCISSIOTf. 


Section  888.  Rescission  extinguishes  contract 
830.  When  party  may  rescind. 

840.  When  stipulations  against  right  to  rescind  do  not  defeat  it. 

841.  Rescission,  how  effected. 

Recisslon 

Sec.  888.  A  contract  is  extinguished  by  its  rescission.  ^dSKl^''' 
Sec.  839.  A  party  to  a  contract  may  rescind  the  same  in  the  jJ^^^SSiJ 
following  cases  only : 

1.  If  the  consent  of  the  party  rescinding,  or  of  any  party 
jointly  contracting  with  him,  w^as  given  by  mistake,  or  ob- 
tained through  duress,  menace,  fraud  or  undue  inHuence,  ex- 
ercised by  or  with  the  connivance  of  the  party  as  to  whom  he 
rescinds,  or  of  any  other  party  to  the  contract  jointly  interest- 
••d  with  such  party; 

2.  If,  through  the  fault  of  the  party  as  to  whom  he  rescinds, 
the  consideration  for  his  obligation  fails,  in  whole  or  in  part; 

3.  If  such  consideration  becomes  entirely  void  from  any 
caose; 

4.  If  such  consideration,  before  it  is  rendered  to  him,  fails 
in  a  material  respect,  from  any  cause;  or^ 

5.  By  consent  of  all  the  other  parties. 

Sec.  840.  A  stipulation  that  errors  of  description  shall  ii<>t,|^J}i^n?agSS"Bf 
avoid  a  contract,  or  shall  be  the  subject  of  compensation,  or^*«^^^^J°jj«*;j*!j^| 
both,  does  not  take  away  the  right  of  rescission  for  fraud,  nor 
for  mistake,  where  such  mistake  is  in  a  matter  essential  to  the 
inducement  of  the  contract,  and  is  not  capable  of  exact  and 
entire  compensation. 

Sec.  841.  Rescission,  when  not  effected  by  consent,  can  be  ^^^^^J^^f^n 
accomplished  only  by  the  use,  on  the  part  of  the  party  re- 
scinding, of  reasonable  diligence  to  comply  with  the  following 
rules: 

1.  He  must  rescind  promptly,  upon  discovering  the  facts 
which  entitle  him  to  rescind,  if  he  is  free  from  duress,  menace, 
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undue  influence,  or  disabUity,  and  is  aware  of  his  right  to  re- 
scind; and, 

2.  He  must  restore  to  the  other  party  every  thing  of  value 
which  lie  has  received  from  him  under  the  contract;  or  must 
oifer  to  restore  the  same,  upon  condition  that  such  party  shall 
do  likewise,  unless  the  latter  is  unable,  or  positively  refuses, 
to  do  so. 


CHAPTER  III. 


ALTKUATIOX  AND  CANCELLATION. 


Section  842.  Alteration  by  consent 

848.  Sealed  contracts,  bow  modified. 

844.  Extinction  by  cancellation,  &c. 

845.  Extinction  by  unauthorized  alteration. 
840.  Alteration  of  duplicate,  not  to  prejudice. 

Aiieraiionby  Sec.  842.  A  contract  not  under  seal  may  be  altered  in  any 
respect  by  consent  of  the  parties,  upon  a  sufficient  considera- 
tion; and  is  extinguished  thereby  to  the  extent  of  the  alter- 
ation. 

tr2?8iiow**""  ^  ^'ontract  under  seal  may  be  altered  by  an  agree- 

modiflcd.      ment  under  seal,  or  by  an  executed  agreement  without  seal; 

and  not  otherwise,  except  as  to  the  time  of  performance,  which 
may  be  extended  by  any  form  of  agreement. 

Kxtinction  by  Sec.  844.  The  destruction  or  cancellation  of  a  written  con- 
canccii»tion,Ac  ^^^^^         ^.j^^  signature  of  the  parties  liable  thereon,  with 

intent  to  extinguish  the  obligation  thereof,  extinguishes  it  as 
to  all  the  parties  consenting  to  the  act. 
Extinction  by    Qec!.  845.  The  inteutioual  destruction,  cancellation  or  mate- 

unantliorlzecl  ^ 

aitcrntioii.     pj^^i  alteration  of  a  written  contract,  by  a  party  entitled  to  any 
benefit  under  it,  or  with  his  consent,  extinguishes  all  the  exec- 
utory obligations  of  the  contract  in  his  favor,  against  parties 
who  do  not  consent  to  the  act. 
Alteration  of    Sec.  846.  WTiere  a  contract  is  executed  in  duplicate,  an  al- 

diipllcatp  not  to  .  -.     .  a  i  .i    ii  ji 

prejndicc.      teration  or  destruction  of  one  copy,  while  the  other  exists,  is 
not  within  the  provisions  of  the  last  section. 
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I>AJ»T  III. 


OBLIGATIONS  IMPOSED  BY  LAW. 


SKcno3«  847.  Abstinence  from  Injory. 
848.  Fraudulent  deceit 
840.  Deceit,  wfaat 
850.  Deceit  upon  the  public,  &c 
831.  Restoration  of  thing  wrongfully  acquired. 
852.  When  demand  necessary. 
8^  Responsibility  for  willfUl  acts,  negligence,  &c. 
854.  Other  obligations. 

Skc.  847.  Every  person  is  bound,  without  contract,  to  ab-  ^^b»unence 
stain  from  injuring  the  person  or  property  of  another,  or  in- 
fringing upon  any  of  his  rights. 

Skc.  848.  One  who  willfully  deceives  another,  with  intent  to  ^g^tl*^"^**"' 
induce  him  to  alter  his  position  to  his  injury  or  risk,  is  liable 
fur  any  damage  which  he  thereby  suffers. 

Sec.  849.  A  deceit,  within  the  meaning  of  the  last  section,  is  Deceit,  what, 
either: 

1.  The  suggestion  as  a  fact,  of  that  which  is  not  true,  by 
one  who  does  not  believe  it  to  be  true; 

2-  The  assertion,  as  a  fact,  of  that  which  is  not  true,  by  one 
who  has  no  reasonable  ground  for  believing  it  to  be  true; 

3.  The  suppression  of  a  fact,  by  one  who  is  bound  to  dis- 
close it,  -or  who  gives  information  of  other  facts  which  are 
likely  to  mislead  for  want  of  communication  of  that  fact;  or, 

4.  A  promise,  made  without  any  intention  of  performing  it. 

Sec.  850.  One  who  practices  a  deceit  with  intent  to  defraud 
the  public,  or  a  particular  class  of  persons,  is  deemed  to  have 
intended  to  defraud  every  individual  in  that  class,  who  is  ac- 
tually misled  by  the  deceit. 

Sec.  851.  One  who  obtains  a  thing  without  the  consent  of  o/j£Ji^*^!JSSp. 
its  owner,  or  by  a  consent  afterwards- rescinded,  or  by  an  un-*^"^  acquired, 
lawful  exaction  which  the  owner  could  not  at  the  time  prudent- 
ly refuse,  must  restore  it  to  the  person  from  whom  it  was  thus 
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obtained,  unless  he  has  acquired  a  title  thereto  superior  to  that 
of  such  other  person,  or  unless  the  transaction  was  corrupt 
and  unlawftdon  both  sides. 


iZ^mJj^^^    Sec.  852.  The  restoration  required  by  the  last  section  must 
be  made  without  demand;  except  where  a  thing  is  obtained  by 
mutual  mistake,  in  which  case  the  party  obtaining  the  thing 
is  not  bound  to  return  it  until  he  has  notice  of  the  mistake. 
tS^imS^il  Every  one  is  responsible,  not  only  for  the  result 

negligence,  Ac.  of  Ms  willful  acts,  but  also  for  au  injury  occasioned  to  another 


by  his  want  of  ordinary  care  or  skill  in  the  management  of 
his  property  or  person;  unless  the  latter  has,  willfully,  or  by 
want  of  ordinary  care,  incurred  the  risk  of  such  ii\jury.  The 
extent  of  liability  in  such  cases  is  defined  by  the  Title  on 
Compensatory  Relief. 

Sec.  854.  Other  obligations  are  prescribed  by  the  First  and 
Second  Division  of  this  Code. 


CIVIL  CODE. 


IPART  IV. 


OMUUATIOXS  AKISIKG  FROM  PAUTICULAll  TRANSACTIONS. 

Title  L  Sale! 

II.  Exchange. 

III.  Deposit. 

IV.  Loan. 
Y.  Hiring. 

VI.  Service. 
VII.  Carriage. 
Vm.  Trust. 

IX.  Agency. 

X.  Partnership. 
XI.  Insurance. 

XII.,  Indemnity. 
Xin.  Guaranty. 
XIV.  Lien. 

XV.  Negotiable  instruments. 
XVI.  General  provisions. 


TITLE  I. 


8ALK. 

Chaptisii  I.  General  proviAions. 

n.  Rights  and  obligations  of  the  sellen 

III.  Rights  and  obligations  of  the  buyer. 

IV,  Sale  by  auction. 

21 


Digitized  by 


16S 


CIVIL  CODE. 


CHAPTER  I. 

GENERAL  VKOVIftlONS. 

Akticlk  I.  Sale. 

II.  Agreements  for  sale. 
III.  Form  of  the  contract. 


Sbction  855.  8alc,  what. 

850.  Subject  of  sale. 

Sec.  855.  Sale  is  a  contract  by  which,  for  a  pecuniary  con- 
sideration, called  a  price,  one  transfers  to  another  an  interest 
in  property. 


subject  Qfeaic    ggc,  856.  The  subject  of  sale  must  be  property,  the  title  to 


which  can  be  immediatdy  transferred  from  the  seller  to  the 
buyer. 


Section  857.  Agreement  for -sale. 
858.  Agreement  to  sell. 
8^9.  4^P^ment  to  buy. 
860.  Agreement  to  sell  and  buy. 
801.  What  may  be  the  subject  of  the  contract. 
863.  Agreement  to  sell  real  property. 
863.  Usual  covenants  in  deeds  of  grant. 
804.  Language  of  nsual  covenants. 


ARTICLE  I. 


SALE. 


ARTICLE  IL 


AGREEMENTS  FOK  SALE. 


Cl^TL  CODE- 


103 


Sec.  857.  An  agreement  for  sale  is  either:  n^r^r''^ 

1.  An  agreement  to  sell; 

3.  An  agreement  to  buy ;  or, 

3.  A  mutual  agreement  to  sell  and  buy. 

Sec.  858.  An  agi-eement  to  sell  is  a  contract  by  which  one  .^fif®''"**^'*^ 
engages,  for  a  price,  to  transfer  to  another  the  title  to  a  cer- 
tain thing. 

Sec.  859.  An  agreement  to  Jbuy  is  a  contract  by  which  one  i,,^*^"®"* 
engages  to  accept  from  another,  and  pay  a  price  for  the  title 
to  a  ceitain  thing.  ^ 

Sec.  860.  An  agreement  to  sell  and  buy  is  a  contract  by  B©u^Sd"buyV^ 
which  one  engages  to  transfer  the  title  to  a  certain  thing  to 
another,  who  engages  to  accept  tlie  same  from  him,  and  to 
I>ay  a  price?  therefor. 

Sec.  861.  Any  property,  which,  if  in  existence,  might  be  the  n,re^ubjS!tof^ 
subject  of  sale,  may  be  the  subject  of  an  agreement  for  a 
sale,  whether  in  existence  or  not. 

Sec.  862.  An  agreement  to  sell  real  property  binds  the  seller  8cu?cSi"rol>-'*' 
to  execute  a  grant  in  the  form  and  manner  prescribed  by  the 
chapter  on  Transfers  of  Real  Property. 

Sec.  86H.  An  agreement  on  the  part  of  a  seller  of  real  prop-  n«nt?in  delS* 
erty  to  give  the  usual  covenants,  binds  him  to  insert  in  the"'^*"'* 
grant,  covenants  of  seizin,  quiet  enjoyment,  further  assu- 
rance, general  warranty,  and  against  incumbrances.  • 

Sec.  864.  The  cx)venant8  mentioned  in  the  last  section  must  ^^^i  wJS^ 
l>e  in  substance  as  follows: 

'•The  party  of  the  first  part  covenants  with  the  party  of  the 
second  part,  that  the  former  is  now  seized  in  fee  simple  of  the 
property  granted;  that  the  latter  shall  enjoy  the  same  with- 
out any  lawful  disturbance;  that  the  same  is  free  from  all  in- 
cambrances;  that  the  party  of  thQ  first  part,  and  all  persons 
acquiring  any  interest  in  the  same  through  or  for  him,  will, 
on  demand,  execute  and  deliver  to  the  party  of  the  second 
part,  at  the  expense  of  the  latter,  any  further  assurance  of 
the  same  that  may  be  reasonably  required;  and  that  the  party 
of  the  first  part  will  warrant  to  the  party  of  the  second  part 
all  the  said  property  against  every  person  lawfully  claiming 
the  same.'' 
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ARTICLE  III, 


FOKM  OF  TIIE  COXTKACT. 


Section  865.  Contract  for  sale  of  personal  proiierty. 
86f .  Contract  to  manufiicture. 

867.  Contract  for  sale  of  real  property. 

868.  Transfer  of  real  propmy. 

su'i  of'ilMouai    Sec,  865.  No  sale  of  personal  property,  or  agreement  to 
]»vo,>.  rty.      1^^^^     g^jj  .^^  jj^^,  ^  pj^j^  Qf  flffy  dollars  or  more,  is  valid  un- 
less: 

1,  A  meniorandum  of  the  contract,  showing  the  parties, 
their  consent,  and  the  subject  of  sale,  is  made  in  writing,  and 
subscribed  by  the  party  to  be  charged;  or, 

2,  The  buyer  accepts  and  receives  part  of  the  thing  sold, 
or,  when  it  consists  of  a  thing  in  action,  part  of  the  evident^js 
thereof;  or, 

3,  The  buyer,  at  the  time  of  sale,  pays  a  part  of  the  price. 

i..«n"fil?nlri!!  Sec.  866.  Au  agreement  to  manufacture  a  thing,  from  mate- 
rials furnished  by  the  manufacturer  or  by  another  person,  is 
not  within  the  provisions  of  the  last  section. 

-rV«  of  T^ii^'"'*  Sec.  867.  No  agreement  for  the  sale  of  real  property,  or  of 
pn»iM*fO.  aj^y  estate  therein,  is  valid,  unless  a  memorandum  thereof, 
showing  the  parties,  their  consent,  and  the  subject  of  sale,  is 
made  in  writing,  and  subscribed  by  the  party  to  be  charged, 
or  unless  the  contract  has  been  partially  performed  by  the 
party  seeking  to  enforce  it,  and  such  part  perfoi-mance  has 
been  accepted  by  the  other, 
r Jrpm[^!rtf.  Sec.  868.  Thc  form  of  a  transfer  of  real  property  is  describ- 
ed by  the  chapter  on  such  transfers. 
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CHAPTER.  II. 


KIGIITS  AND  OBLIGATIONS  OF  Tim  SKLUCR. 


Article^I.  Rights  aiid  duties  before  delivery. 
II.  Deliver}'. 
III.  Warranty. 


ARTICLE  I. 


KIGHTS  AND  DUTIES  BEFORE  DELIVERY. 

Section  869.  When  seller  must  act  as  depositary. 
870.  ¥rhen  seller  may  resell. 

Sec.  869.  After  personal  property  has  been  sold,  and  until 
the  delivery  is  completed,  the  seller  has  the  rights  and  obliga-  niS!^?aSt  m^*" 
tions  of  a  depositary  for  hire,  except  that  he  must  keep  the  <iepo9Jta>-y- 
property,  without  charge,  nntil  the  buyer  has  had  a  reasona- 
ble opportunity  to  remove  it. 

Sec.  870.  If  a  buyer  of  personal  property  does  not  pay  for 
it  according  to  contract,  and  it  remains  in  the  possession  of  ^f^^^^^^]^"^^ 
the  seller,  after  payment  is  due,  the  seller  may  rescind  the  sale, 
or  may  enforce  his  lien  for  the  price  in  the  manner  i)rescribed 
by  the  Title  on  Xiiens. 
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ARTICLE  II. 


DELIVERY. 


Section  871.  Delivery  on  demand. 

872.  Delivery,  where  made. 

873.  Expense  of  transportation. 

874  Notice  of  election  as  to  delivery. 

875.  Buyer  s  directions  as  to  manner  of  sending  thing  sold. 

87tt.  Delivery  to  be  within  reasonable  hours. 


Delivery  on 
demand. 


Delivery 
where  mttdu. 


Expense  of 
ImnBiMrtatiun. 


Notice  of 
election  &8  to 
doUvery. 


Buyer's  dlrec 
tlons  EH  to  niAii 
n«r  of  Acndlng 
thing  fiold. 


IKyUverytob: 
within  reuHona 
ble  hours. 


Sec.  871.  One  who  sells  personal  property,  whether  it  was 
in  his  possession  at  the  time  of  sale,  or  not,  must  put  it  into 
a  condition  fit  for  delivery,  and  deliver  it  to  the  buyer  within 
a  reasonable  time  after  demand,  unless  he  has  a  lien  thereon. 

Sec.  872.  Personal  property  sold  is  deliverable  at  the  place 
where  it  is  at  the  time  of  the  sale  or  agreement  to  sell,  or,  if  it 
is  not  then  in  existence,  it  is  deliverable  at  the  place  where  it 
is  produced. 

Sec.  873.  One  who  sells  personal  property  must  bring  it  to 
his  own  door,  or  other  convenient  place,  for  its  acceptance  by 
the  buyer,  but  further  transportation  is  at  the  risk  and  expense* 
of  the  buyer. 

Sec.  874.  When  either  party  to  a  contract  of  sale  lias  an 
option  as  to  the  time,  place,  or  manner  of  delivery,  he  nmst 
give  the  other  party  reasonable  notice  of  his  choice;  and  if  he 
does  not  give  such  notice  within  a  reasonable  time,  his  right 
of  option  is  waived. 

Sec.  875.  If  a  seller  agrees  to  send  the  thing  sold  to  the 
buyer,  he  must  follow  the  directions  of  the  latter  as  to  the 
manner  of  sending,  or  it  will  be  at  his  own  risk  dnring  it^ 
transportation.  If  he  follows  such  directions,  or  if,  in  the 
absence  of  special  directions,  he  uses  ordinary  care  in  forward- 
ing the  thing,  it  is  at  the  risk  of  the  buyer. 

Sec.  876.  Tlie  delivery  of  a  thing  sold  can  be  offered  or  de- 
nianded  only  within  reasonable  hours  of  the  day. 


Digitized  by 


Google 


-CIVIL  CODE. 


167 


ARTICLE  III. 


WAKRANTY. 

Sbctios  877.  Warranty,  what. 

878.  No  implied  warranty  in  mere  contract  of  sale. 
870.  Warranty  of  title  to  personal  property. 

880.  Warranty  on  sale  by  sample. 

881.  When  seller  knows  that  buyer  relies  on  his  statements,  &c 

882.  Merchandise  not  in  existence. 

88^3.  Manufacturer's  warranty  against  latent  defects. 

884.  Thing  bought  for  particular  purpose. ' 

885.  When  thing  cannot  be  examined  by  buyer. 

886.  Trade  marks. 

887.  Other  marks. 

888.  Warranty  on  sale  of  written  instrument 

889.  Warranty  of  provisions  for  domestic  use. 
800.  Warranty  on  sale  of  good  will. 

891.  Warranty  upon  Judicial  sale. 
802.  Effect  of  general  warranty. 

Sec.  877.  A  warranty  is  an  engagement  by  which  a  seller 
assures  to  a  buyer  the  existence  of  some  fact  affecting  the 
transaction,  whether  past,  present  or  future. 

Sec.  878.  Except  as  prescribed  by  this  article,  a  mere  ^^OH' ^f^^f}^ 
tract  of  sale  or  agreement  to  sell  does  not  imply  a  warranty.  J^f^^aiel*"*'*^* 
Sec.  879.  One  who  sells  or  agrees  to  sell  personal  property,  warmnty  or 

^1.1.  J  /'title  to  pereonal 

as  his  own,  thereby  warrants  that  he  has  a  good  and  unin-pwp««y. 
timbered  title  thereto  > 

Sec.  880.  One  who  sells  or  agrees  to  sell  goods  by  sample,  ^niTbr^mpre. 
thereby  warrants  the  bulk  to  be  equal  to  the  sample. 

Sec.  881.  One  who  sells  or  agrees  to  sell  personal  property,  k^l'thf"*'' 
knowing  that  the  buyer  relies  upon  his  advice  or  judgment,  hf/jSd^ent^" 
thereby  warrants  to  the  buyer  that  neither  the  seller,  nor  any*^* 
agent  employed  by  him  in  the  transaction,  knows  the  exis- 
tence of  any  fact  concerning  the  thing  sold  which  would,  to 
his  knowledge,  destroy  the  buyer's  inducement  to  buy. 

Sec.  882.  One  who  . agrees  to  sell  merchandise  not  tlien  in  „jjff^g^*»^J«^ 
existence,  thereby  warrants  that  it  shall  be  sound  and  mer- 
chantable at  the  place  of  production  contemplated  by  the  par- 
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ties,  and  as  nearly  so,  at  the  place  of  delivery,  as  can  be  se- 
cured by  reasonable  care. 
w?r*^Jlt'T''*"""  Sec.  883.  One  who  sells  or  agi-ees  to  sell  an  article  of  hisi 
SSite?u.^**^"*  own  mannfacture,  thereby  w^arrants  it  to  be  free  from  any 
latent  defect,  not  disclosed  to  the  buyer,  arising  from  the  pro- 
cess of  manufacture,  and  also  that  neither  he  nor  his  ageni 
in  such  manufacture  has  knowingly  used  improper  materials 
therein. 

fo™?ii<!niw**'    Sec.  884.  One  who  manufactures  an  article  under  an  order 
purpose.       j,^^  ^  particular  purpose,  warrants  by  the  sale  that  it  is  reason- 
ably fit  for  that  purpose. 
ca?nSt  li?*""     Sec.  885.  One  who  sells  or  agrees  to  sell  merchandise  inac- 
h^X^^"^      cessible  to  the  examination  of  the  buyer,  thereby  warrants 
that  it  is  sound  and  merchantable. 
Trade  marks,    gj,^,  ggg         ^j^^  g^jjg  ^j.  ^gjees  to  scU  any  article  to  which 
there  is  affixed  or  attached  a  trade  mark,  thereby  warrants 
that  mark  to  be  genuine,  and  lawfully  used, 
other  marks,    gj,^  ggy  q    ^.^^  g^jjg  ^j.  ^grees  to  scU  any  article  to  which 
there  is  affixed  or  attached  a  statement  or  mark  to  express 
the  quantity  or  quality  thereof,  or  the  place  where  it  was  iii 
whole  or  in  part  produced,  manufactured  or  prepared,  thwe- 
by  warrants  the  truth  thereof. 
B«iI*5^wAttcii  One  who  sells  or  agrees  to  sell  an  instrument  pur- 

luBtrumeuts.  porting  to  Wud  any  one  to  the  performance  of  an  act,  thereby 
warrants  the- instrument  to  be  what  it  purports  to  be,  and  to 
he  binding  according  to  its  purport  upon  all  the  parties  there- 
to; and  also  warrants  that  he  has  no  knowledge  of  any  facts 
which  tend  to  prove  it  worthless,  such  as  the  insolvency  of  any 
of  the  parties  tliereto,  where  that  is  material,  the  extinction 
of  its  obligations  or  its  invalidity  for  any  cause. 

pro>*XSi*fo/  Sec.  889.  One  who  makes  a  business  of  selling  provisions 
domeHtic  use.       domcstic  usc,  warrauts,  by  a  sale  thereof,  to  one  who  buys 

for  actual  consumption,  and  not  for  the  purpose  of  sale,  that 

they  are  sound  and  M^holesome. 

«a^of"^iJd  "  Sec  890.  One  who  sells  the  good  will  of  a  business,  thereby 
warrants  that  he  will  not  endeavor  to  draw  off  any  of  the  cus- 
tomers. 

upSfjSSficfai  ^P^^  a  judicial  sale,  the  only  warranty  implied  is 

that  the  seller  does  not  know  that  the  sale  wiU  not  pass  a  good 
title  to  the  property. 


will 
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Sec.  892.  A  general  warranty  does  not  extend  to  defects  in-  ci5*^war«nf*°" 
consistent  therewith,  of  which  the  buyer  was  then  aware,  or 
wliich  were  then  •  easily  discernible  by  him,  without  the  exer- 
cise  of  peculiar  skill;  but  it  extends  to  all  other  defects. 


CHAPTER  ni. 

KIGllTS  A^l)  QJMJ(4ATI0NS  OF  TIIK  BUYEU. 


Hiumosc  8951.  Price,  when  to  be  poid. 

894.  Right  to  inspect  goods. 

895.  Rights  in  case  of  breach  of  warranty. 

SliC-  S93.  A  buyer  must  pay  the  price  of  the  thing  sold  on  j^^<^J;J5**^ 
its  delivery;  and  must  take  it  away  within  a  reasonable  time 
aftf^T  th^"^  seller  offers  to  deliver  it. 

Sko.  S04-  On  an  agreement  for  sale,  with  warranty,  the  Right  to 
buver  has  a  right  to  inspect  the  thing  sold,  at  a  reasonable 
time,  before  accepting  it;  and  may  rescind  the  contract  if  the 
£iel1er  refuses  to  permit  him  to  do  so. 

S>:x?.  The  breach  of  a  warranty  entitles  the  buyer  to 

rei^eincl  an  agreement  for  sale,  but  not  an  executed  sale,  unless  - 
jjje  warranty  was  intended  by  the  parties  to  operate  as  a  con- 
tiltion. 


CHAFIER  IV. 


SALK  BY  AVCTIOX. 


Skctiox  896.  Sole  by  auction,  wbat. 

807.  Sale,  when  complete. 
Withdrawal  of  bid. 
22 


Digitized  by 


170 


CIVIL  CODK. 


Sale  by  auc- 
(ion,  what. 


Sale,  when 
complete. 


Withdrawal 
of  bid. 


Sale  under 
written  condl' 
tlons. 


809.  Sale  under  wrillen  conditions. 

900.  Riglits  of  buyer  upon  sale  without  reserve. 

901.  By-bidding. 

902.  Auctioneer's  memorandum  of  sale. 

Sec.  896.  A  sale  by  auction  is  a  sale  by  public  outcry  to  the 
highest  bidder  on  the  spot. 

Sec.  897.  A  sale  by  auction  is  complete  when  the  auctioneer 
publicly  announces,  by  the  fall  of  his  hammer,  or  in  any  otlier 
customary  manner,  that  the  thing  is  sold. 

Sec.  898.  Until  the  announcement  mentioned  in  the  last  sec- 
tion has  been  made,  any  bidder  may  withdraw  his  bid,  if  he 
does  so  in  a  manner  reasonably  sufficient  to  bring  it  to  the 
notice  of  the  auctioneer. 

Sec.  899.  When  a  sale  by  auction  is  made  upon  written  or 
printed  conditions,  such  conditions  cannot  bemoditied  by  any 
oral  declaration  of  the  auctioneer,  except  so  far  as  they  are 
for  his  own  benefit. 

bn^l^liVuMie  ^  ^^^^      auction,  the  auctioneer,  having  au- 

w°thoi?m8wvS  thority  to  do  so,  publicly  announces  that  the  sale  will  be  with- 
out reserve,  or  makes  any  announcement  equivalent  thereto, 
the  highest  bidder  in  good  faith  has  an  absolute  right  to  the 
completion  of  the  sale  to  him;  and  upon  such  a  sale,  bids  by 
the  seller  or  any  agent  for  him  are  void. 
By-bidding.  Sec.  901.  The  employment  by  a  seller  at  a  sale  by  auction, 
without  the  knowledge  of  the  buyer,  of  any  person  to  bid  at 
the  sale,  without  an  intention  on  the  part  of  such  bidder  to 
buy,  and  on  the  part  of  the  seller  to  enforce  his  bid,  is  a  fraud 
upon  the  buyer,  which  entitles  him  to  rescind  his  purchase. 

Sec.  902.  When  property  is  sold  by  auction,  the  auctioneer, 
or  his  partner  or  clerk,  may  enter  in  a  sale  book,  at  the  time 
of  the  sale,  a  memorandum  specifying  the  name  of  the  person 
for  whom  he  sells,  the  thing  sold,  the  price,  the  terms  of  sale, 
and  the  name  of  the  buyer.  A  memorandum  thus  made 
binds  both  parties  in  tht?  same  manner  as  if  made  by  them- 
selves. 


Aactioneer's 
memorandam 
of  sale. 
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TITLE  II. 


EXCIIANGK. 


Section  903.  Excbange,  what 
904.  Fonn  of  contract. 

003.  Parties  hare  rights  and  obligations  of  sellers  and  buyern. 
906.  Warranty  of  money. 

Sec.  903.  Exchange  is  a  contract  by  wliich  the  parties  mu-  whot?^*"**' 
tnally  give,  or  agree  to  give,  one  thing  for  another,  neither 
thing,  or  both  things,  being  money  only. 

Sir.  904.  The  provisions  of  section  865  apply  to  all  ex-  con?JlSL' 
changt^  in  which  the  value  of  the  thing  to  be  given  by  either 
party  is  fifty  dollars  or  more. 

Sec.  905.  The  provisions  of  the  Title  on  sale  apply  to  ex-  right's  aSdSbii 
changes.   Each  party  has  the  rights  and  obligations  <>f  a  Jf^jf^;!] 
seller  as  to  the  thing  which  he  gives,  and  of  a  buyer  as  to  that 
which  he  takes. 

Sec.  906.  On  an  exchange  of  money,  each  party  thereby 
warrants  the  genuinenei^s  of  the  money  given  by  him. 


cmL  CODS. 


TITLE  III. 


DEPOSIT. 


Chai*tkr  I.  Deposit  in  general. 

II.  Deposit  for  keeping, 
in.  Deposit  for  exchange. 


CHAPTER  I. 

1>KP0S1T  IN  GENERAL. 

Artici.k  I.  Nature  and  creation  of  deposit, 
n.  Obligations  of  the  depositary. 


8KCTI02Y  007.  Deposit,  kinds  of. 

908.  Voluntary  deposit,  how  made. 

000,  010'  Involuntaiy  deposit,  how  made. 

011.  Deposit  for  keeping,  what. 

012.  Deposit  for  exchange,  what 

Sec.  907.  A  deposit  may  be  voluntary  or  involuntary;  and 
for  safe  keeping  or  for  exchange. 

Sec.  908.  A  voluntary  deposit  is  made  by  one  giving  to 
another,  with  his  consent,  the  possession  of  personal  property 
to  keep  for  the  benefit  of  the  former,  or  of  a  third  party.  The 


ARTICLE  I. 


NATURE  AND  CREATION  OF  DEPOSIT. 
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person  giving  is  called  the  depositor,  and  the  person  receiving 
the  depositary. 

Sec.  909.  An  involuntary  deposit  is  made:  dJi»2{rho*7 

made. 

1.  By  the  accidental  leaving  or  placing  of  personal  property 
in  the  possession  of  any  person,  without  negligence  on  the 
part  of  its  owner;  or, 

2.  In  cases  of  fire,  shipwreck,  inundation,  insurrection,  riot, 
or  like  extraordinary  emergencies,  by  the  owner  of  personal 
property  committing  it,  out  of  necessity,  to  the  care  of  any 
person. 

Sec.  910.  The  person  with  whom  a  thing  is  deposited,  in  the 
manner  described  in  the  last  section,  is  bound  to  take  charge 
of  it,  if  able  to  do  so. 

Sec  911.  A  deposit  for  keeping  is  one  in  which  the  deposi- ne^sit  ibr 
tary  is  bound  to  return  the  identical  thing  deposited.  ^^""^  ' 

Sec.  912.  A  deposit  for  exchange  is  one  in  which  the  depos-^^JJ^^^  ^JJ^i^^ 
itary  is  only  bound  to  return  a  thing  corresponding  in  kind 
to  that  which  is  deposited. 


ARTICLE  n. 


OBLIGATIONS  OF  THE  DEPOSITARY. 

I      Section  913.  Depositary  must  deliver  on  demand. 

014  No  obligation  to  deliver  without  demand. 

915.  Place  of  delivery. 

916.  Notice  to  owner  of  adverse  claim. 

917.  Notice  to  owner  of  thing  wrongfully  detained. 
9ia  Delivery  of  thing  owned  jointly,  &c 

Sec.  913.  A  depositary  must  deliver  the  thing  to  the  Person  ^De^jitwr^^ 
for  whose  benefit  it  was  deposited,  on  demand,  whether  thed«™«»d. 
deposit  was  made  for  a  specified  time  or  not,  unless  he  has  a 
lien  upon  the  thing  deposited,  or  has  been  forbidden  or  pre- 
I   vented  from  doing  so  by  the  real  owner  thereof,  or  by  the  act 
I   of  the  law,  and  has  given  the  notice  required  by  section  916. 

Sec.  914.  A  depositary  is  not  bound  to  deliver  a  thing  de-  No  obiigatioii 

-x  1     ..I       i  i  1  ,  ,      ,  .    .  -F  ^     to  deliver  wlth- 

posited  without  demand,  even  where  the  deposit  is  made  for^^^^^^^^- 
a  specified  time. 
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Place  of  de- 
livery. 


Notice  to 
owner  of  ad- 
verse claim. 


Notice  to 
owner  of  thing 
wrongHiDj 
detained. 


Delivery  of 
tiling  owned 
Jointly,  &c. 


Sec.  915.  A  depostary  must  deliver  the  tiling  deposited  at 
his  residence  or  place  of  business,  as  may  be  most  convenient 
for  him. 

Sec.  916.  A  depositary  mast  give  prompt  notice  to  the  per- 
son for  whose  benefit  the  deposit  was  made,  of  any  proceed- 
ings taken  adversely  to  his  interest  in  the  thing  deposited 
which  may  t^nd  to  excuse  the  depositary  from  deliverinfj  the 
thing  to  him. 

Sec.  917.  A  depositary,  who  believes  that  a  thing  deposited 
i^vith  him  is  wrongfully  detained  from  its  true  owner,  may  give 
him  notice  of  the  deposit;  and  if  within  a  reasonable  time 
afterwards  he  does  not  claim  it,  and  sufficiently  establisli  his 
right  thereto,  and  indemnify  the  depositary  against  the  claim 
of  the  depositor,  the  depositary  is  exonerated  from  liability 
to  the  person  to  whom  he  gave  the  notice,  upon  returning  the 
thing  to  the  depositor,  or  assuming,  in  good  faith,  a  new  ob- 
ligation changing  his  position  in  respect  to  the  thing,  to  his 
prejudice. 

Sec.  918.  If  a  thing  deposited  is  owned  jointly  or  in  com- 
mon by  persons  who  cannot  agree  upon  the  manner  of  it-S  de- 
livery, the  depositary  may  deliver  to  each  his  proper  share 
thereof,  if  it  can  be  done  without  injury  to  the  thing. 


CHAPTER  II. 


DEPOSIT  FOR  KEEPING. 

Article  I.  General  provisions. 

II.  Gratuitous  deposit. 
III.  Storage. 
rV.  Inn  keepers. 
V.  Finding. 
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ARTICLE  I. 


GEKERAL  PUO VISIONS. 

BJEcmox  919.  Depositor  nuist  iDdemnify  depositary. 
/  920.  Obligation  of  depositary  of  animals. 

921.  Obligations  as  to  use  of  things  deposited. 

922.  Liability  for  damage  arising  from  wrongful  use. 

923.  Sale  of  thing  in  danger  of  perishing. 

924.  Injury  to,  or  loss  of  thing  deposited. 

925.  Service  rendered  by  depositary. 

926.  Extent  of  his  liability  for  negligence. 

Sko.  919.  a  depositor  must  indemnify  the  depositary:  mSffindemniiy 

1.  JpGT  all  damage  caused  to  him  by  the  defects  or  vices  of  ^^p^"****^  - 
tUe  tiling  deposited;  and, 

2.  For  all  expenses  necessarily  incurred  by  him  about  the 
thin^,  other  than  such  as  are  involved  in  the  nature  of  the 
tindertaklng. 

Sec.  920.  A  depositary  of  living  animals  must  provide  them  ^oi^Hgjtion^  of 
with  suitable  food  and  shelter,  and  treat  them  kindly.  aXlis*.'^** 

Siso.  921.  A  depositary  may  not  use  the  thing  deposited,  <jr^  obw^tiont 
j>ermit  it  to  be  used,  for  any  purpose,  without  the  consent  of  ^wng  deported 
tlie  depositor.  He  may  not,  if  it  is  purposely  fastened  by  the 
depositor,  open  it  without  the  consent  of  the  latter,  in  case  of 
ncjc-essity. 

Sko.  922.  A  depositary  is  liable  for  any  damage  happening  ^Liabuity^for^ 

the  thing  deposited  during  his  wrongftil  use  thereof,  unless  ^  wrongful 
such  damage  must  inevitably  have  happened  though  the  prop- 
erty had  not  been  thus  used. 

S:ko.  923.  If  a  thing  deposited  is  in  actual  danger  of  per-  j^saie  oMhing 
ishins  hefore  instructions  can  be  obtained  from  the  depositor,  i^rfShSfg.** 
the  depositary  may  sell  it  for  the  best  price  obtainable,  and 
retain  the  proceeds  as  a  deposit,  giving  immediate  notice  of 
his  proceedings  to  the  depositor. 

STC-  024.  If  a  thing  is  lost  or  injured  during  its  deposit,  JS^oTthi^V''' 
and  the  depositary  refuses  to  inform  the  depositor  of  the  cir- 
cnmstances  under  which  the  loss  or  injury  occurred,  so  far  as 
he  has  information  concerning  them,  or  wiUfiilly  misrepre- 
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Bents  the  circumstances  to  him,  the  depositary  is  presumed  to 
have  willfully  or  by  gross  negligence  permitted  the  loss  or  in- 
jury to  occur. 

dered  b/di^Sis-  Sec.  925.  So  far  as  any  service  is  rendered  by  a  depositary, 
itwy.  required  from  him,  his  duties  and  liabilities  are  prescribed 

by  the  Title  on  Employment  and  Service. 
Extent  of  his    Sec.  926.  The  liability  of  a  depositary  for  negligence  is 
negUgcnce.     limited  to  the  amount  which  he  is  informed  or  has  reason  to 

suppose  the  thing  deposited  to  be  worth. 


ARTICaiiE  11. 

GRATUITOUS  DEPOSIT. 


(trmtuitouH 
dejioBit,  what. 


Nature  of 
Involuntary 
deposit. 

Degree  of 
care  required 

Sratnitoae 
cpoaltary. 
Hli*  dnticH 
ccane.  when. 


Section  927.  Gratuitous  deposit,  what. 

928.  Nature  of  involuntary  deposits. 

929.  Degree  of  care  required  of  gratuitous  depositaiy. 
980.  His  duties  cease,  when. 

Sec.  927.  Gratuitous  deposit  is  a  deposit  for  which  tlie 
positary  receives  no  consideration  beyond  the  mere  posses- 
sion of  the  thing  deposited. 

Sec.  928.  An  involuntary  deposit  is  gratuitous,  the  deposi- 
tary being  entitled  to  no  reward. 

Sec.  929.  A  gratuitous  depositary  must  use  at  least  slifrht 
care  for  the  preservation  of  the  thing  deposited. 

Sec.  930.  The  duties  of  a  gratuitous  depositary  cease : 

1.  Upon  his  restoring  the  thing  deposited  to  its  owner;  or, 

2.  Upon  his  giving  reasonable  notice  to  the  owner  to  remove 
it,  and  the  owner  failing  to  do  so  within  a  reasonable  time. 
But  an  involuntary  depositary,  under  subdivision  2  of  sec- 
tion 909,  cannot  give  6uch  notice  until  the  emergency  which 
gave  rise  to  the  deposit  is  past. 
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ARTICLE  III. 


STOKAGE. 


Sectiox  9;ll.  Deposit  for  hire. 

932.  Degree  of  care  required  of  depositary  for  hire. 

933.  Rate  of  compensation  for  fraction  of  a  week,  6:c. 
U:M,  08o.  Termination  of  deposit. 

Skc.  931-  A  deposit  not  gratuitous  is  called  storage.  The  j^^i^posit  for 
depositary  in  such  case  is  called  a  depositary  for  liire. 

Skc.  932.  A  depositary  for  hire  must  use  at  least  ordinary  ca?efj^uire(i 
rare  for  the  preservation  of  the  thing  deposited.  for  wSS!^^"^ 

Skc.  933.  In  the  absence  of  a  different  agreement  or  usage,  ^ation^to?" 
a  depositary  for  hire  is  entitled  to  one  week's  hire  for  the  sus- 
teiiari«5  and  shelter  of  living  animals  during  any  fraction  of 
a  week,  and  to  half  a  month's  hire  for  the  storage  of  any  oth- 
€fr  property  during  any  fraction  of  a  half  month. 

Sec.  934.  In  the  absence  of  an  agreement  as  to  the  length  ^f^^^'^^;}?"*''' 
of  tiToe  during  which  a  deposit  is  to  continue,  it  may  be  ter- 
minated by  the  depositor  at  any  time,  and  by  the  depositary 
upon  reasonable  notice. 

Skc.  935.  Notwithstanding  an  agreement  respecting  the  same, 
lengtli  of  time  during  which  a  deposit  is  to  continue,  it  may 
be  terminated  by  the  depositor,  on  paying  all  that  would  be- 
come dne  to  the  depositary  in  case  of  the  deposit  so  continu- 
insr. 
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ARTICLE  IV. 

INNKEEPEKS. 


Section  936.  Innkeeper's  liability. 

987.  How  exempted  from  liability. 

nibuitr^'^^  *  Sec.  936.  An  innkeeper  is  liable  for  all  losses  of,  or  iiynrios 
to,  personal  property  placed  by  his  gnests  under  Ms  care,  un- 
less occasioned  by  an  iiTesistible  superhuman  cause,  by  a 
public  enemy,  by  the  negligence  of  the  owner,  or  by  tlie  fict 
of  some  one  whom  he  brought  into  the  inn. 

frmiTiSniT^  innkeeper  keeps  a  fireproof  safe,  and  gives 

notice  to  a  guest,  either  personally,  or  by  putting  up  a  printed 
notice  in  a  prominent  place  in  the  room  occupied  by  the  guest, 
that  he  keeps  such  a  safe,  and  will  not  be  liable  for  money, 
jewelry,  documents,  or  other  articles  of  imusual  value  and 
small  compass,  unless  placed  therein,  he  is  not  liable,  except 
so  far  as  his  own  acts  contribute  thereto,  for  any  loss  of,  or 
injury  to,  such  article,  if  not  deposited  with  him,  and  not  re- 
quired by  the  guest  for  present  xise. 


ARTICLE  V. 


FIXDINCJ. 

Section  938.  Obligation  of  finder. 

939.  Finder  to  notify  owner. 

940.  Claimant  to  prove  ownership. 

941.  Keward,  &c.,  to  finder. 

942.  Finder  may  put  thing  found  on  .storage 

943.  When  finder  may  sell  the  thing  found. 

944.  How  sale  is  to  be  made. 

945.  Surrender  of  thing  to  tlie  finder. 
94<(.  Thing  abandoned. 
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Sec.  938-  One  who  finds  a  thing  lost,  is  not  bound  to  take  oSr.*''"' 
charge  of  it,  but  if  he  does  so,  he  is  thenceforward  a  deposi- 
tary for  the  owner,  with  the  rights  and  obligations  of  a  de- 
positary for  hire. 

Sec.' 939.  If  the  finder  of  a  thing  knows  or  suspects  who  is  nour/o'^^er. 
the  owner,  he  must,  with  reasonable  diligence,  give  him  notice 
of  the  linding;  and  if  he  fails  to  do  so,  he  is  liable  in  dama- 
ges to  the  owner,  and  has  no  claim  to  any  reward  offered  by 
him  for  the  recovery  of  the  thing,  or  to  any  compensation  for 
his  trouble  or  expenses. 

Sec.  940.  The  finder  of  a  thing  may,  in  good  faith,  before  ^^.f'^^^l^^, 
giving  it  up,  require  reasonable  proof  of  ownership  from  any  »*»*p- 
person  claiming  it. 

Sec.  941.  The  finder  of  a  thing  is  entitled  to  compensation  ^^^^^^^J^' ' 
for  all  expenses  necessarily  incurred  by  him  in  its  preserva- 
tion, and  for  any  other  service  necessarily  performed  by  him 
about  it,  and  to  a  reasonable  reward  for  keeping  it. 

Sec.  942.  The  finder  of  a  thing  may  exonerate  himself  from  pauwDg"™*^ 
liability  at  any  time,  by  placing  it  on  storage  with  any  re-  itJJ^ag?" 
sponsible  person  of  good  character,  at  a  reasonable  expense. 

Sec.  943.  The  finder  of  a  thing  may  sell  it,  if  it  is  a^Mng  ^wben  flndcr 
which  is  commonly  the  subject  of  sale,  when  the  owner  cannot  ^*»*"g  'ound. 
with  reasonable  diligence  be  found,  or,  being  found,  refuses 
upon  demand  to  pay  the  lawful  charges  of  the  finder,  in  the 
following  cases: 

1.  When  the  thing  is  in  danger  of  perishing,  or  of  losing 
the  greater  part  of  its  value;  or, 

2-  When  the  lawful  charges  of  the  finder  amount  to  two- 
thirds  of  its  value. 

Sec.  944.  A  sale  unde^  the  provisions  of  the  last  section  must  to^e'mde.*' 
be  mA^e  in  the  same  manner  as  the  sale  of  a  thing  pledged. 

Sec.  945.  The  owner  of  a  thing  found  may  exonerate  liii^-tii?ng7othc°' 
self  from  the  claims  of  the  finder  by  surrendering  it  to  him  in 
satisfaction  thereof. 

Sec.  946.  The  provisions  of  this  article  have  no  application  ^1^^^^^ 
to  things  which  have  been  intentionally  abandoned  by  their 
owners. 
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CHAPTER  III. 


DEPOSIT  FOU  KXCIIANciK- 


Section  947.  Violations  of  the  parties. 

thepwul"''"'  Sec.  947.  A  deposit  for  oxcliaiige  transfers  to  the  dejiDsita- 
ry  the  title  to  the  thing  deposited,  and  oreateri  betwoen  liim 
and  the  depositor  the  relation  of  debtor  and  cn^ditor  iiw^rely. 


TITLE  IV 


LOAN. 


C'liAinKK  I.  Ix)an  for  use. 

II.  Ix>an  for  exclian«^<'. 
III.  Loan  for  nionev. 


CHAPTER  1. 


LOAN  roH  rsE 


J^KCTiox  04^?.  liosui,  what. 

949.  Title  to  proixTty  lent. 
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Loan.  vhat. 


Section  ft50,  951.  Care  required  of  borrower. 
0^2.  Degree  of  skill. 
953.  Borrower,  when  to  repair  injuries. 
U54.  Use  of  tiling  lent.  ' 

Kelcnding,  forbidden. 
056.  Borrower,  when  to  bear  expenses. 
Uo7.  Lender  liable  for  defects. 
it^iS.  Lender  may  require-  return  of  thing  lent. 
O.'SO.  When  returnable  without  demand. 
900.  Place  of  return. 

Skc-  948.  A  loan  for  use  is  a  conti-act  by  which  one  gives  to 
another  the  temporary  possession  and  use  of  personal  prop- 
<*rty,  and.  the  latter  agrees  to  return  the  same  thing  to  him  at 
a  future  time,  without  reward  for  its  use. 

S>x:.  949.  A  loan  for  use  does  not  transfer  the  title  to  the  er7y\eift! 
ttiini^;  and  all  its  increase  during  the  period  of  the  loan  be- 
lonj2;s  to  the  lender. 

Skc.  950.  A  borrower  for  use  must  use  great  care  for  the  of^r^^S!^'^ 
l>reser\-ation  in  safety  and  in  good  condition  of  the  thing 
lent. 

Skc.  951.  One  who  borrows  a  living  animal  for  use,  must 
treat  it  with  great  kindness,  and  provide  everything  necessary 
and  suitable  for  it. 

Skc.  952.  A  borrow^er  for  use  is  bound  to  have  and  to  exer-  e^u^^'^ 
rise  such  skill  in  the  care  of  the  thing  lent,  as  lie  causes  tlie 
lender  to  believe  him  to  possess. 

Skc-  953.  A  borrower  for  use  must  repair  all  deteriorations  wKt^repair 
or  injuries  to  the  thing  lent,  which  are  occasioned  by  his  neg-  ^"J"^^*'^- 
ligence,  bowever  slight. 

Skc.  954.  The  borrower  of  a  thing  for  use  may  use  it  for  ig^;**^ 
such  purposes  only  as  the  lender  might  reasonably  anticipate 
at  the  time  of  lending. 

Skc.  955.  The  borrower  of  a  thing  for  use  must  not  part  foi bidden.  ^ 
with  it  to  a  third  person,  without  the  consent  of  the  lender. 

Skc.  956.  The  borrower  of  a  thing  for  use  must  bear  all  its  ^.S^^i^hlir 
expenses  during  the  loan,  except  such  as  are  necessarily  in-  c^pcnees. 
<iirred  by  him  to  preserve  it  from  unexpected  and  unusual 
injury,  ^'or  such  expense  he  is  entitled  to  compensation  from 
the  lender,  who  may,  however,  exonerate  himself  by  surren- 
*lerlng  the  thing  to  the  borrower. 
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foJdSf^'tJ?"^*''  Sec.  957.  The  lender  of  a  thing  for  use  must  indemnify  the 
borrower  for  damage  caused  by  defects  or  vices  in  it,  which 
he  knew  at  the  time  of  lending,  and  concealed  from  the  bor- 
rower. 

rej^?re  wtSni  Sec.  958.  The  lender  of  a  thing  for  use  may  at  any  time  re- 
of  thing  lent.  qjmQ  j^g  retum,  even  though  he  lent  it  for  a  specified  time  or 
purpose.  But  if,  on  the  faith  of  such  an  agreement,  the  bor- 
rower has  made  such  arrangements  that  a  retum  of  the  thing 
before  the  period  agreed  upon  would  cause  him  loss,  exceed- 
ing the  benefit  derived  by  him  from  the  loan,  the  lender  must 
indemnify  him  for  such  loss,  if  he  compels  such  return,  tlie 
borrower  not  having  in  any  manner  violated  his  duty. 

When  retDrn-    Seo.  959.  If  a  thing  is  lent  for  use  for  a  specified  time  or 

able  wlthoat  ■*• 

demand.  purpose,  it  must  be  returned  to  the  lender  without  demand,  as 
soon  as  the  time  has  expired,  or  the  purpose  has  been  accom- 
plished. In  other  cases  it  need  not  be  returned  until  de- 
manded. 

pjaceof  Sec.  960,  The  borrower  of  a  thing  for  use  must  return  it  to 
the  lender,  at  the  place  contemplated  by  the  parties  at  the 
time  of  lending;  or  if  no  particular  place  was  so  contempla- 
ted by  them,  then  at  the  place  where  it  was  at  that  time. 


retam. 


CHAPTER  II. 


LOAN  FOR  EXCHANGE. 


Section;  961,  962.  Loan  for  excbange,  what. 
963.  Title  to  property  lent. 
964  Conttact  cannot  be  modified  by  lender. 
965.  Certain  sections  applicable. 

chaSS'what"  S^^-  ^  ^^^^  exchange  is  a  contract  by  which  one 
delivers  personal  property  to  another,  and  the  latter  agrees  to 
return  to  the  lender  a  similar  thing  at  a  future  time,  without 
reward  for  its  use. 
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Sec.  962.  A  loan,  which  the  borrower  is  allowed  by  the 
lender  to  treat  as  a  loan  for  use,  or  for  exchange,  at  his  option, 
is  subject  to  all  the  provisions  of  this  chapter. 

Sec.  963.  By  a  loan  for  exchange  the  title  to  the  thing  lent  «;5*/«nu 
is  transferred  to  the  borrower,  and  he  must  bear  all  its  expen- 
ses, and  is  entitled  to  all  its  increase. 

Sec.  964.  A  lender  for  exchange  cannot  require  the  borrow-  J^^^^ 
er  to  fulfill  his  obligations  at  a  time,  or  in  a  manner,  different  {^SdSf^ 
from  tliat  which  was  originally  agreed  upon. 

Sec.  965.  Sections  957,  959,  and  960,  apply  to  a  loan  for  Certain  b^^^^^ 
exchange. 


CHAPTER  III. 


LOAN  OF  MONEY. 

Section  066.  Loan  of  money. 

967.  Loan  to  be  repaid  in  current  money. 

968.  Loan  may  be  for  reward. 

969.  In>Bre8t,  what 

970.  Annual  rate. 

971.  072.  Legal  interest.  « 

973.  Deduction  of  amount  of  interest  in  advance. 

974.  RecoTeiy  of  amount  exceeding  legal  interest. 

975.  Reservation  of  illegal  interest  renders  contract*  void. 

976.  Rights  of  borrower  under  contract  reserving  illegal  interest. 

977.  Care  of  usury. 

978.  Subsequent  usury. 

Si2C.  966.  A  loan  of  money  is  a  contract  by  which  one  de-  ^^^^^^''^y 
livers  a  Btun  of  money  to  another,  and  the  latter  agipees  to 
return  at  a  future  time  a  sum  equivalent  to  that  which  he  bor- 
rowed.   A  loan  for  mere  use  is  governed  by  the  chapter  on 
Loan  for  Use. 

Sec.  967.  A  borrower  of  money  must  pay  the  amount  due  in  ^^^j^^^,. 
snch  money  as  is  current  at  the  time  when  the  loan  becomes  w^t  money. 
«lue,  whether  such  money  is  worth  more  or  less  than  the  actual 
money  lent. 
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foJ^ewJ?df^''     Skc.  968.  A  loan  of  money  may  be  made  with  or  without 
reward,  but  is  presumed  to  be  made  for  reward. 

iiiiorost,  what,  Reward  for  the  loan,  forbearance,  or  use  of  money, 

or  its  equivalent,  is  called  interest. 
Aimnai  rale.     g^^i,  970.  When  a  rate  of  interest  is  prescribed  by  a  law  or 
contract,  without  specifying  the  period  of  time  by  which  sucli 
rate  is  to  be  calculated,  it  is  to  be  deemed  an  annual  rate. 

Legal  lutercgr.  QTll.  Uuder  au  obligation  to  pay  interest,  no  rate  bein«? 

specified,  interest  is  payable  at  the  rate  of  seven  one-hun- 
dredths  of  the  principal  for  one  year,  and  in  the  like  propor- 
tion for  a  longer  or  shorter  time;  but  in  the  computation  of 
interest  for  less  than  a  year,  three  hundred  and  sixty  days  are 
deemed  to  constitute  a  year. 

Same.  Sec.  972.  No  greater  interest  than  is  allowed  by  the  last 

section  may  be  computed,  imless  otherwise  specified  in  the 
contract  or  obligation,  in  which  case  it  cannot  exceed  two  per 
cent,  per  month,  or  twenty-four  one-hundredth s  of  the  princi- 
pal for  one  year. 

aimmK^'^''^  Sec.  973.  The  interest  which  would  become  due  at  the  end 
advance!"  of  the  tcHu  for  which  a  loan  is  made,  not  exceeding  one  year's 
interest  in  all,  may  be  deducted  from  the  loan  in  a.dvance  if 
the  parties  thus  agree, 
amount  ex^  Sec.  974.  Whcu  a  greater  rate  of  interest  has  been  paid 
rmcroTt.^*'"*^  than  is  allowed  by  this  title,  the  person  paying  it  may  recover 

the  excess  from  the  person  taking  it. 
iiSVrnte^^^^     Sec.  9fo.  Every  contract  by  which  a  lender  of  money  inten- 
}*r^ct  ^Sid!""    tionally  takes  or  reserves  to  himself  therefor  any  benefit  or 
advantage  whatever,  in  addition  to  the  rate  of  interest  allow- 
ed by  this  Title,  is  voidable  by  the  party  prejudiced  thereby. 

iK^JSwer  mui«r  borrowcr  uudcr  a  usurious  contract  is  entitled 

?r"g  nie^ar^'^'"  I'ccovcr  from  the  lender  all  that  he  gave  to  him  under  the 
interest.       samc,  w^thout  restoriug  or  paying  anything  to  the  lender. 

cureofuBury.  g^c,  977.  ^  usurious  coutract  may  be  made  valid  by  an  ex- 
press remission  of  the  usury  by  the  creditor,  in  good  faitli, 
before  the  debt  is  due. 

snbeeauent  Sec.  978.  A  loau  ou  l^Lwful  iutcrcst  is  not  avoidedby  a  sub- 
sequent agreement  to  pay  usury,  but  the  latter  agreement  alone 
is  void. 
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TITLE  V- 


hirIng. 


Chapter  I.  Hiring  in  genera). 

11.  Hiring  of  real  property. 
III.  Hiring  of  personal  property. 


CHAFrER  I. 


hiking  in  general. 


Section?  979.  Hiring,  what. 

980.  Products  of  thing. 

961.  Quiet  possession. 

962.  Degree  of  care,  &c.,  on  part  of  hirer. 

963.  Must  repair  ii^juries,  &c. 

084.  Thing  let  for  a  particular  purpose. 

965.  When  letter  may  terminate  the  hiring. 

966.  When  hirer  may  terminate  the  hiring. 

987,  When  hiring  terminates. 

988.  When  terminated  by  death,  &c.,  of  party. 
•  969.  Apportionment  of  hire. 

SBC.  979.  Hiring  is  a  contract  by  which  one  gives  to  another  Hiring,  what, 
the  temporary  possession  and  use  of  property,  other  than 
money,  for  reward,  and  the  latter  agrees  to  return  the  same  to 
the  former  at  a  future  time. 

Sec.  980.  The  products  of  a  thing  hired,  during  the  hiring,  Productaor 
l>elong  to  the  hirer. 

Skc.  981.  An  agreement  to  let  upon  hire  binds  the  letter  to  Quiet 
geenre  to  the  hirer  the  quiet  possession  of  the  thing  hired  dur- 
ing  tbe  term  of  the  hiring,  against  all  persons  lawfully  daim- 
ing  tlie  same. 

Six:-  982.  The  hirer  of  a  thing  must  use  ordinary  care  for  its  ^^^^^^^ 
preservation  in  safety  and  in  good  condition.  wwr. 
34 
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injiSicsX!'      Sec.  983.  The  hirer  of  a  thing  must  repair  all  deteriorations 
or  injuries  thereto  occasioned  by  his  ordinary  negligence. 

n  iTan"?iua/'''     Siiic.  984.  When  a  thing  is  let  for  a  particular  purpose,  the 
puriwso.       hirer  must  not  use  it  for  any  other  pui'pose;  and  if  he  does, 
the  letter  may  hold  him  responsible  for  its  Safety  daring  such 
use,  in  all  events,  or  may  treat  the  contract  as  thereby  re- 
scinded. 

When  letter     Sec.  985.  The  letter  of  a  thing  may  terminate  the  hiring, 

nay  toriniuaio  .  i 

iiic  hirini;.     aud  leclaim  the  thing,  before  the  end  of  the  term  agreed 
upon : 

1.  When  the  hirer  uses,  or  permits  a  use  of  the  thing  liii-ed, 
in  a  manner  contrary  to  the  agreement  of  the  parties;  or, 

2.  When  the  hirer  does  not,  within  a  reasonable  time  after 
request,  make  such  repairs  as  he  is  bound  to  make. 

iiiiv*tenninaro  "^^^  luTeT  of  a  tiling  may  terminate  the  hiring  hv- 

the  hiring.     fQYe  the  end  of  the  t(^rm  agreed  upon: 

1.  When  the  letter  does  not,  within  a  reasonable  time  after 
request,  fulfill  his  obligations,  if  any,  as  to  placing  and  secur- 
ing the  hirer  in  the  quiet  possession  of  the  thing  hired,  or 
putting  it  into  a  good  condition,  or  repairing;  or, 

2.  AVheu  the  greater  part  of  the  thing  hired,  or  that  part 
which  was,  and  which  the  letter  had,  at  the  time  of  the  hiring, 

•    reason  to  believe  was,  the  material  inducement  to  the  hirer  to 
enter  into  the  contract,  perishes  from  any  other  cause  than 
the  ordinary  negligence  of  the  hirer. 
ttSnJil!i!!^"^     Sec.  987.  The  hiring  of  a  thing  terminates: 

1.  At  the  end  of  the  term  agreed  upon; 

2.  By  the  mutual  consent  of  the  parties; 

3.  By  the  hirer  acquiring  a  title  to  the  thing  hired,  superior 
to  that  of  the  letter;  or, 

4.  By  the  destruction  of  the  thing  hired. 

^  When  teniiin-  Sec.  988.  If  tlic  hiring  of  a  thing  is  terminable  at  the  pleas- 
ic.,of  pirty/  ure  of  One  of  the  parties,  it  is  terminated  by  notice  to  the 
other  of  his  death  or  incapacity  to  contract.  In  other  cases, 
it  is  not  terminated  thereby. 
menWhiS;".  ^Ec.  989.  Whcu  the  hiring  of  a  thing  is  terminated  before 
the  time  originally  agreed  upon,  the  hirer  must  pay  the  due 
proportion  of  the  hire  for  such  use  as  he  has  actually  made 
of  the  thing,  unless  such  use  is  merely  nominal,  and  of  no 
benefit  to  him. 
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CHAPTER  II. 


HIRING  OF  KEAL  PUOPEKTY. 


Section  090.  Lessor  to  makQ  dwelling  house  lit  for  its  purpose. 
091.  When  lessee  may  make  repairs,  &c. 
003.  Term  of  hiring  when  no  limit  is  fixed. 

093.  Hiring  of  lodgings  for  indcdnite  term. 

094.  Benewal  of  lease  by  lessee's  continued  possession. 
905.  Notice  to  quit. 

t>96.  Rent,  when  payable. 

007.  Tenant  must  deliver  notice  served  on  him. 

998L  Letting  parts  of  rooms  forbidden. 


Sec.  990.  The  lessor  of  a  building  intended  for  the  occupa-  j^^^^^^^ 
lion  of  human  beings  must  put  it  into  a  condition  fit  for  that  ^^^^^ 
purpose,  and  must  repair  all  subsequent  dilapidations  thereof,  pttrpoB«. 
except  such  as  are  mentioned  in  section  983. 

Sec.  991.  If,  within  a  reasonable  time  after  notice  to  the  When  lessee 
lessor  of  dilapidations  which  he  ought  to  repair,  he  neglects  wpJiJi?  &c. 
to  do  so,  the  lessee  may  repair  the  same  himself,  and  deduct 
the  expense  of  such  repairs  from  the  rent,  or  othei-wise  recover 
it  from  the  lessor. 

Sec.  992.  A  hiring  of  real  property,  other  than  lodgings,  is  Tcrmofhiring 
presumed  to  extend  to  the  next  day  upon  which  it  is  the  usage  TJ^Sxed! 
of  the  place  to  make  annual  hiring  of  real  property.  In 
pla<?es  where  there  is  no  usage  on  the  subject,  such  a  hiring  is 
presumed  to  be  for  one  year  from  its  commencement. 

Sec.  993.  A  hiring  of  lodgings  for  an  unspecified  term  is  ^^^^^''/f^l  • 
presumed  to  have  been  made  for  such  length  of  time  as  the  indunnite  term, 
parties  adopt  for  the  estimation  of  the  rent.   Thus  a  hiring  at 
a  weeldy  rate  of  rent  is  presumed  to  be  for  one  week.   In  the 
absence  of  any  agreement  respecting  the  length  of  time  or  the 
rent,  the  hiring  is  presumed  to  be  monthly. 

Sec.  994.  If  a  lessee  of  real  property  remains  in  possession  Renewal  of  ^ 
thereof,  after  the  expiration  of  the  hiring,  and  the  lessor  ac-  con'Snuid'"^** ' 
cepts  rent  from  hiin,  the  parties  are  presumed  to  have  renewed 
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Notice  to 
quit. 


Rent  when 
payable. 


the  hiring  on  the  same  terms  and  for  the  same  time,  not  ex- 
ceeding one  year. 

Sec.  995.  A  hiring  of  real  property,  for  a  term  not  specified 
by  the  parties,  is  deemed  to  be  renewed  as  stated  in  the  last 
section,  at  the  end  of  the  term  implied  by  law,  unless  one  of 
the  parties  gives  notice  to  the  other  of  his  intention  to  termi- 
nate the  same,  at  least  as  long  before  the  expiration  thereof  as 
the  term  of  the  hiring  itself,  not  exceeding  one  month. 

Sec.  996.  The  rent  of  agricultural  and  wild  land  is  payable 
yearly  at  the  end  of  each  year.  Bents  of  lodgings  are  paya- 
ble monthly  at  the  end  of  each  month.  Other  rents  are  pay- 
able quarterly  at  the  end  of  each  quarter  from  the  time  the 
hiring  takes  eflfect.  The  rent  for  a  hiring  shorter  than  the 
periods  herein  specified,  is  payable  at  the  termination  of  the 
hiring. 

Sec.  997.  Every  tenant  who  receive  notices  of  any  proceed- 
Bcrved  on  him.  jjjg  recover  the  real  property  occupied  by  him,  or  the  pos- 
session thereof,  must  immediately  inform  his  landlord  of  the 
same. 

^^T^uing  parts  Sec.  998.  One  who  hires  part  of  a.  room,  for  a  dwelling,  Ib 
forbidden.  entitled  to  the  whole  of  the  room,  notwithstanding  any  agree- 
ment to  the  contrary;  and  if  a  landlord  lets  a  room  as  a 
dwelling  for  more  than  one  family,  the  person  to  whom  he 
first  lets  any  part  of  it  is  entitled  to  the  possession  of  the 
whole  room  for  the  term  agreed  upon,  and  every  tenant  in  the 
building,  under  the  same  landlord,  is  relieved  from  all  obli- 
gation to  pay  rent  to  liim. 


Tenant  must 
dcllTcr  aotlco 


CHAPTER  III. 

HIRING  OF  PERSONAL  PROPERTY. 


BBCTI05  090.  Obligations  of  letter  of  personal  property. 

1000.  Ordinary  expenses. 

1001.  Extiaordinary  expenses. 
1003.  Return  of  thing  hired. 
1003.  Charter-party,  what. 

Obligations      Sec.  999.  One  who  lets  personal  property  must  deliver  it  to 

of  letter  of  per-  ..       .  a  * 

eonai  properly,  tlic  hirer,  secure  his  quiet  enjoyment  thereof  against  all  lawfol 
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claimants,  put  it  into  a  condition  fit  for  the  purpose  for  which 
he  lets  it,  and  repair  all  deteriorations  thereof  not  occasioned 
by  the  fault  of  the  hirer,  and  not  the  natural  result  of  its  use. 

Sec.  1000.  A  hirer  of  personal  property  must  bear  all  such  cx^«e'7 
expenses  concerning  it  as  might  naturally  be  foreseen  to  at- 
tend it  during  its  use  by  him.   AH  other  expenses  must  be 
borne  by  the  letter. 

Sec.  1001.  If  a  letter  fails  to  fulfill  liis  obUgations,  as  pre- ^/^^^Jjif 
scribed  by  section  999,  the  hirer,  after  giving  him  notice  to  do 
so,  if  such  notice  can  conveniently  be  given,  may  expend  any 
reasonable  amount  necessary  to  make  good  the  letter's  default, 
and  may  recover  such  amount  from  him. 

Sec.  1002.  At  the  expiration  of  the  term  for  which  personal  thS'g  hSed^ 
property  is  hired,  the  hirer  must  return  it  to  the  letter  at  the 
place  contemplated  by  the  parties  at  the  time  of  hiring,  or  if 
no  particular  place  was  so  contemplated  by  them,  at  the  place 
which  it  was  at  that  time. 

Sec.  1003.  The  contract  by  which  a  ship  is  let  is  termed  a  ^^JJ'^^'  P^^y^ 
charter-party.  By  it,  the  owner  may  either  let  the  capacity  or 
burden  of  the  ship,  continuing  the  employment  of  the  owner's 
master,  crew  and  equipments,  or  may  surrender  the  entire  ship 
to  the  charterer,  who  then  provides  them  himself.  The  master 
or  a  part  owner  may  be  a  charterer. 
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TITLE  VI. 


SERVICE. 

Chapter  I.  Service  with  employment. 
II.  Particular  employment, 
in.  Service  without  employment. 


CHAPTER  I. 


SERVICE  WITH  EMPLOYMENT. 

Abticlb  I.  Definition  of  employment. 

n.  Obligations  of  the  employer, 
in.  Obligations  of  the  employee. 
IV.  Termination  of  employment. 


ARTICLE  I. 


DEb^IKITION  OF  EMPLOYMENT. 

Sbctiok  1004.  Employment,  what. 

Bmpioyment,  Sec.  1004.  The  contract  of  employment  is  a  contract  by 
which  one,  who  is  called  the  employer,  engages  another,  who 
is  called  the  employee,  to  do  something  for  the  benefit  of  the 
employer  or  of  a  third  person. 
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ARTICLE  II. 


OBLIGATIONS  OF  THE  EMPLOYER. 


SscTiosf  1005.  When  employer  must  indemnify  employee. 

1006.  When  not 

1007.  Employer  to  indemnify  for  his  own  negligence. 

Skc.  1005.  An  employer  must  indemnify  Ms  employee,  ex-  piJJS?  ^Mt 
cept  as  prescribed  in  the  next  section,  for  all  that  he  necessa-  empSy^ 
rUy  expends  or  loses  in  direct  consequence  of  the  discharge  of 
liis  duties  as  such,  or  of  his  obedience  to  the  directions  of  the 
employer,  even  though  unlawful,  unless  the  employee,  at  the 
time  of  obeying  such  directions,  believed  them  to  be  unlawful. 

Skc.  1006.  An  employer  is  not  bound  to  indemnify  his  em-  whennot. 
ployee  for  losses  suffered  by  the  latter  in  consequence  of  the 
ordinary  risks  of  the  business  in  which  he  is  employed,  nor 
in  consequence  of  the  negligence  of  another  person  employed 
by  the  same  employer  in  the  same  general  business,  unless  he 
has  neglected  to  use  ordinary  care  in  the  selection  of  the  cul- 
pable employee. 

Skc.  1007.  An  employer  must  in  all  cases  indemnify  his  em-  inSSSiiS^^OT 
ployee  for  losses  caused  by  his  own  want  of  ordinary  care,  SJjfiSSicc. 


ARTICLE  m. 


OBLIGATIONS  OF  THE  EMPLOYEE. 


BmcnoB  1008,  1009,  1010.  Duties  of  grattiitons  employee. 

1011.  Dudes  of  employee  for  reward. 

1012.  Duties  of  employee  for  his  own  benefit 
lOia  Contracts  for  service  limited  to  two  yean. 
1014.  Employee  must  obey  employer. 
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1015.  Employee  to  conform  lo  usage. 

1016.  Degree  of  skill  required. 

1017.  Must  use  v^hs^t  skill  he  has. 

1018.  What  belongs  to  employer. 

1019.  Duty  to  account 

1020.  Employee  not  bound  to  deliver  witliout  demand. 

1021.  Preference  to  be  given  to  employers. 

1022.  Responsibility  of  employee  for  substitute. 

1023.  Responsibility  for  negligence. 

1024.  Surviving  employee. 

1025.  Confidential  employment. 


Duties  of 
grataUons 
omployec. 


Same. 


SAmc. 


Dnfies  of 
employee  for 
rsward. 


Dutlee  of 

employee  for 


Sec.  1008.  One  who,  without  consideration,  undertakes  to 
do  a  service  for  another,  is  not  bound  to  perform  the  same,  but 
if  he  actually  enters  upon  its  performance,  he  must  use  at 
least  slight  care  and  diligence  therein. 

Sec.  1009.  One  who,  by  his  own  special  request,  induces 
another  to  intrust  him  with  the  performance  of  a  service,  must 
perform  the  same  fully.  In  other  cases  one  who  undertakes 
a  gratuitous  service  may  relinqoish  it  at  any  time. 

Sec.  1010.  A  gratuitous  employee,  who  accepts  a  written 
power  of  attorney,  must  act  under  it  so  long  as  it  remains  in 
force,  or  until  he  gives  notice  to  his  employer  that  he  wiU  not 
do  so. 

Sec.  1011.  One  who,  for  a  good  consideration,  agrees  to 
aerve  another,  must  perform  the  service,  and  must  use  ordina- 
ry care  and  diligence  therein,  so  long  as  he  is  thus  employed. 

Sec.  1012.  One  who  is  employed  at  his  own  request  to  do 


that  which  is  more  for  his  own  advantage  than  for  that  of  his 
employer,  must  use  great  care  and  diligence  therein  to  protect 
the  interest  of  the  latter. 

Contract  for  Sec.  1013.  A  contract  to  render  personal  service,  other  than 
to  two  years.  a  contract  of  apprenticeship  under  sections  140, 143,  or  149, 
cannot  be  enforced  against  the  employee  beyond  the  term  of 
two  years  from  the  commencement  of  service  under  it,  but  if 
the  employee  voluntarily  continues  his  service  under  it  beyond 
that  time,  the  conti'act  may  be  referred  to  as  affording  a  pre- 
sumptive measure  of  the  compensation. 

Sec.  1014.  An  employee  must  substantially  comply  with  all 
the  directions  of  his  employer  concerning  the  service  on  which 
he  is  engaged,  even  though  contrary  to  the  provisions  of  this 
Title,  except  where  such  obedi^ce  is  impossible,  or  unlawful. 


Employee 
in  11  at  obey 
employer. 
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or  would  impose  new  and  unreasonable  buixlens  upon  the  em- 
ployee, or  in  case  of  an  emergency  whicL,  according  to  the 
best  information  which  the  employee  can  with  reasonable  dili- 
gence  obtain,  the  employer  did  not  contemplate,  in  which  he 
cannot,  with  reasonable  diligence,  be  consulted,  and  in  which 
non-compliance  is  judged  by  the  employee,  in  good  faith,  and 
in  the  exercise  of  reasonable  discretion,  to  be  absolutely  neces- 
sary for  the  protection  of  the  employer's  interests.  In  all  such 
cases,  the  employee  must  conform  as  nearly  to  the  directions 
of  Ms  employer  as  may  be  reasonably  practicable,  and  most 
for  the  interest  of  the  latter. 

Skc.  1015.  An  employee  must  perform  Ids  semce  in  con- conS?m  ir 
fonnity  to  the  usage  of  the  place  of  performance,  unless  other- 
wise  directed  by  his  employer,  or  unless  it  is  imi)racticable,  or 
manifestly  injurious  to  his  employer  to  do  so. 

Sec  1016.  An  employee  is  bound  to  exorcise  a  reasonable  Bion^^^atJod. 
degree  of  skill,  unless  his  employer  has  notice,  before  em- 
ploying him,  of  his  want  of  skill. 

Sec.  1017.  An  employee  is  always  bound  to  use  such  skill  Btin  hS'haJ^** 
as  he  possesses. 

Sec.  1018.  Everything  which  an  employee  acquires  by  vir-  to^piJjJe?"*''* 
tne  of  his  employment,  except  the  compensation,  if  any,  which 
is  due  to  him  from  his  employer,  belongs  to  the  latter,  whether 
acquired  lawfully  or  unlawfiQly,  or  during,  or  after  the  expir- 
ation of,  the  term  of  his  employment. 

Sec  1019.  An  employee  must,  on  demand,  render  to  his  ac?oum?' 
employer  just  accounts  of  all  his  transactions  in  the  course  of 
his  service,  as  often  as  may  be  reasonable,  and  must,  without 
demand,  give  prompt  notice  to  his  employer  of  everything 
which  he  receives  for  his  account. 

Skc  1020.  An  employee,  who  receives  anything  on  account  ^^u^S^JJ^Jefi?. 
of  his  employer,  in  any  capacity  other  than  that  of  a  mere  demind!"^ 
servant,  is  not  bound  to  deliver  it  to  him  until  demanded,  and 
is  not  at  liberty  to  send  it  to  him  from  a  distance  without  de- 
mand, in  any  mode  involving  greater  risk  than  its  retention 
by  the  employee  himself. 

Sec  1021.  An  employee,  who  has  any  business  to  transact  be'S'ven  to* 
on  his  own  account,  similar  to  that  intrusted  to  him  by  his 
mployer,  must  always  give  the  latter  the  preference.   If  in- 
trusted with  similar  affairs  by  different  employers,  he  must 
26 
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give  them  preference  according  to  their  relative  urgency,  or. 
other  things  being  equal,  according  to  the  order  in  whidi  they 
were  committed  to  him. 
Hcsponsibiiitj    gj.^  employee,  who  is  expressly  authorized  to 

employ  a  substitute,  is  liable  to  his  principal  only  for  want  of 
ordinary  care  in  his  selection.  The  substitute  is  directly  re- 
sponsible to  the  principal. 

Sec.  1023.  An  employee,  who  is  guilty  of  a  culpable  degree 
of  negligence,  is  liable  to  his  employer  for  the  damage  thereby 
caused  to  the  latter;  and  the  employer  is  liable  to  him,  if  the 
service  is  not  gratuitous,  for  the  value  of  such  services  only  as 
are  properly  rendered. 

Sec*  1024.  Where  service  is  to  be  rendered  by  two  or  more 
persons  jointly,  and  one  of  them  dies,  the  survivor  must  act 
alone,  if  the  service  [to  be  rendered  is  such  as  he  can  rightly 
perform  without  the  aid  of  the  deceased  person,  but  not  other- 
wise. 

Sec.  1025.  The  obligations  peculiar  to  confidential  employ- 
ments are  defined  in  the  Title  on  Trusts. 


of  emplovee 
for  auDHiiiute. 


ReipoDMlbili- 
ty  for  ncgli- 
Srence. 


8urrivltig 
employee. 


Confidential 
employment. 


ARTICLE  IV. 


TERMINATION  OF  E^TPLOYMENT. 


TcrmlDation 
r  death,  Ac., 
.  employer. 


fiscTioK  1026.  Termination  by  death,  Ac,  of  employer. 

1027.  Employment,  how  terminated. 

1028.  Continuance  of  service  in  certain  cases. 

1029.  Termination  at  will. 

1030.  Termination  by  employer  for  fault. 

1031.  Termination  by  employee  for  fault. 

1032.  Compensation  of  employee  dismissed  for  cause. 

1033.  Compensation  of  employee  leaving  for  cause. 

Sec.  1026.  Every  employment,  in  which  the  power  of  the 
employee  is  not  coupled  with  an  interest  in  its  subject,  is  ter 
minated  by  notice  to  him  of: 

1.  The  death  of  the  employer;  or, 

2.  His  legal  incapacity  to  contratCt. 
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Sec.  1027.  Every  employment  is  terminated :  how^SimiMied 
1.  By  the  expiration  of  its  appointed  term; 
i.  By  the  extinction  of  its  subject; 

3.  By  the  death  of  the  employee;  or, 

4.  By  his  legal  incapacity  to  act  as  such. 

Sec.  1028-  An  employee,  unless  the  term  of  his  service  has  of^.?Aicc1n''*' 
expired,  or  nnless  he  has  a  right  to  discontinue  it  at  any  time,  ^'^^^ 
without  notice,  must  continue  his  service  after  notice  of  the 
death  or  incapacity  of  his  employer,  so  far  as  is  necessary  to 
protect  from  serious  injury  the  interests  of  the  employer's  suc- 
cessor in  interest,  until  a  reasonable  time  after  notice  of  the 
facts  has  been  communicated  to  such  successor.  The  success- 
or must  compensate  the  employee  for  such  service,  according 
to  the  terms  of  the  contract  of  employment. 

Sec.  1029-  An  employment  having  no  specified  term  may  be  at^in^*^*"""" 
terminated  at  the  will  of  either  party,  on  notice  to  the  other, 
Hxwpt  where  otherwise  provided  by  this  Title. 

Sec.  1030.  An  employment,  even  for  a  specified  tenn,  inay 
be  terminated  at  any  time  by  the  employer,  in  case  of  any 
willful  breach  of  duty  by  the  employee,  in  the  course  of  his 
employment,  or  in  case  of  his  habitual  neglect  of  his  duty, 
or  continued  incapacity  to  perform  it. 

Sec.  1031.  An  employment,  even  for  a  specified  term,  may  |,y^;f^'J}°J5fe*'° 
be  terminated  by  the  employee  at  any  time,  in  case  of  any 
willful  or  permanent  breach  of  the  obligations  of  his  employ- 
er to  him  as  an  employee. 

Skc.  1032.  An  employee,  •  dismissed  by  his  employer  for  ^compensation 
Rood  cause,  is  not  entitled  to  any  compensation  for  services 
rendered  since  the  last  day  upon  which  a  payment  became 
due  to  him  under  the  contract. 

Sec.  1033.  An  employee,  who  quits  the  service  of  his  em-  o^SSpf^SS*^" 
ployer  for  good  cause,  is  entitled  to  such  proportion  of  the  JjJiae"^ 
(compensation  w^hich  would  become  due  in  case  of  full  per- 
formance, as  the  services  which  he  has  already  rendered  bear 
to  the  services  which  he  was  to  render  as  full  performance. 


Digitized  by 


Google 


CIVIL  CODS. 


CHAPTER  II. 


PAKTICULAR  EMPLOYMENTS. 

Article  I.  Master  and  servant 
II.  Agents. 

III.  Factors. 

IV.  Shipmasters. 

y.  Mates  and  seamen. 
VI.  Ships'  managers. 


ARTICLE  L 


MASTER  AND  SERVANT. 


1035,  1036.  Term  of  hiring. 
1037.  Renewal  of  hiring. 
1088.  Time  of  service. 

1039.  Servant  to  pay  over  wiUioat  demand. 

1040.  When  servant  may  be  discharged. 


semnt,  what,    gy^^^  WM.  A  seTvaiit  is  One  who  is  employed  to  reader  per- 


sonal service  to  Ms  employer,  otherwise  than  in  the  pursuit  of 
an  independent  calling,  and  who  in  such  service  remains  en- 
tirely under  the  control  and  direction  of  the  latter,  wlio  is 
called  his  master. 


Ttormofhiriiig.    Sec.  1035.  A  servaut  is  presumed  to  have  been  hired  for 


such  length  of  time  as  the  parties  adopt  for  the  estimation  of 
wages.  A  hiring  at  a  yearly  rate  is  presumed  to  be  for  one 
year;  a  hiring  at  a  daily  rate,  for  one  day;  a  hiring  by  piece 
work,  for  no  specified  term. 


fiBcrioN  1034.  Servant,  what. 
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Sec.  10S6.  In  the  absence  of  any  agreement  as  to  wages,  a 
clomestic  servant  is  presumed  to  be  hired  by  the  month;  a 
clerk^or  other  servant  not  merely  mechanical  or  agrioiltural, 
by  the  year;  and  other  servants  for  no  specified  term. 

Skc.  1037.  Where,  after  the  expiration  of  an  agi-eement  re-  hiSSg!'^** 
t^pecTting  the  wages  and  the  term  of  sen  ice,  the  parties  con- 
tijiiie  the  relation  of  master  and  servant,  they  are  presumed 
to  have  renewed  the  agreement  for  the  same  wages  and  term 
of  service. 

Skc.  1038.  The  entire  time  of  a  domestic  servant  belongs  to  se'nlSI.'*^ 
the  master;  and  the  time  of  other  servants  to  such  extent  as 
i:s  usnal  in  the  business  in  which  they  sen^e,  not  exceeding  in 
any  case  ten  hours  in  the  day. 

Skc.  1039.  A  servant  must  deliver  to  his  master,  as  soon  asow^uh^r^ 
with  reasonable  diligence  he  can  find  him,  everything  that  he***"""^' 
receives  for  his  account,  without  demand;  but  he  is  not  bound 
without  orders  from  his  master,  to  send  anything  to  him 
through  another  person. 

Sec.  1040.  A  master  may  discharge  any  servant,  other  thaUmJ^^b?'*'^*'*' 
an  apprentice,  whether  engaged  for  a  fixed  term  or  not:  discharged. 

1.  If  he  is  guilty  of  misconduct  in  the  course  of  his  service, 
or  of  gross  immorality,  though  unconnected  with  the  same; 
or, 

!2.  If,  being  employed  about  the  person  of  the  master,  or  in 
a  confidential  position,  the  master  discovers  that  he  has  been 
guilty  of  misconduct,  before  or  after  the  commencement  of 
his  service,  of  such  a  nature  that,  if  the  master  had  known  or 
contemplated  it,  he  would  not  have  so  employed  him. 


ARTICLE  II. 


AOSITTS. 


iTiiimmi  lOU.  Agent  to  oonfonn  to  his  aathorily. 

10^  Hast  keep  his  principal  informed. 

IMSw  Collecting  agent 

1044  BeaponsiUlity  of  Bub-agent 
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foAS'toViV*'"'  Sec.  1041.  An  agent  must  not  exceed  the  limits  of  his  actual 
authority.      authoritj,  as  defined  by  the  Title  on  Agency. 

^^^•J^f^p^*"    Sec.  1042.  An  agent  must  nse  ordinary  diligence  to  keep 

informed.      ^iis  principal  informed  of  his  acts  in  the  course  of  the  agency. 

^coiiectin?  gj,^  1043.  An  agent,  employed  to  collect  a  negotiable  in- 
strument, must  collect  it  promptly,  and  take  all  measures 
necessary  to  charge  the  parties  thereto,  in  case  of  its  dishon- 
or, and,  if  it  is  a  bill  of  exchange,  must  present  it  for  accept- 
ance with  reasonable  diligence. 

iy^iui>°iscnt'  Sec.  1044.  A  mere  agent  of  an  agent  is  not  responsible  as 
such  to  the  principal  of  the  latter. 


ARTICLE  III. 


FACTORS. 

Srctios  km.!  Factor,  what 

104G.  Obedience  required  froui  factor. 

1047.  Sale  on  credit. 

1048.  Liability  of  factor  under  guaranty  commission. 

1049.  Factor  cannot  relieve  himself  iVom  liability. 

Factor,  what.  Sec.  1045.  A  factor  is  an  agent  who,  in  the  pursuit  of  an 
independent  calling,  is  employed  by  another  to  sell  property, 
for  him,  and  is  vested  by  the  latter  with  the  possession  or 
control  of  the  property,  or  authorized  to  receive  payment 
therefor  from  the  purchaser. 

.??frodfrom  factor  must  obey  the  instructions  of  his  pri«- 

icfor.  cipal,  to  the  same  extent  as  any  other  employee,  notwith- 
standing any  advances  he  may  have  made  to  his  principal 
upon  the  property  consigned  to  him,  except  that  if  the  prin- 
cipal forbids  him  to  sell  at  the  market  price,  he  may  never- 
theless sell  for  his  reimbursement,  after  giving  to  his  princi- 
pal reasonable  notice  of  his  intention  to  do  so,  and  of  tie 
time  and  place  of  sale,  and  proceeding  in  all  respects  as  a 
pledgee. 
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Sec.  1047.  A  factor  may  sell  property  consigned  to  him  on^^lJf***" 
such  credit  as  is  usual,  but,  having  once  agreed  with  the  pur- 
cliaser  upon  the  term  of  credit,  may  not  extend  it. 

Sec.  1048.  A  factor,  who  charges  his  principal  with  a  guar-  f  "tSJ "nJer^ 
anty  commission  upon  a  sale,  thereby  assumes  absolutely  to 
pay  the  price  when  it  falls  due,  as  if  it  were  a  debt  of  his 
own,  and  not  as  a  mere  guaranty  for  the  purchaser;  but  he 
does  not  thereby  assume  any  additional  responsibility  for 
the  safety  of  his  remittance  of  the  proceeds. 

Sec.  1049.  A  factor  who  receives  property  for  sale  under  a  Factoramnot 

*^     ^  •  ralieTo  himself 

f^eneral  agreement  or  usage  to  guaranty  the  sales,  or  the  re-  liability, 
mittance  of  the  proceeds,  cannot  relieve  himself  from  respon- 
sibility  therefor  witliout  the  consent  of  his  principal. 


ARTICJLE  IV. 

SHIPMASTEKS. 

BmcnoJX  1050.  Appointment  of  master. 

1061.  When  must  be  on  board. 
.  105a  Pilots. 

1053.  Power  of  master  over  crew. 

1054.  Power  of  master  over  passengers. 

1065.  Impressing  private  stores. 

1066.  When  may  abandon  the  ship. 

1067.  Duties  on  abandonment 

1068.  When  master  cannot  trade  on  his  own  aocoont, 
1050.  Care  and  diligence. 

106a  Authority  of  master. 

Sko.  1050.  The  master  of  a  ship  is  appointed  by  the  owner,  of  iSte?^**' 
and  holds  during  his  pleasure.   The  word    ship,"  as  used  in 
Oiis  Code,  shall  be  construed  to  mean  any  boat,  vessel,  or 
stractnre  fitted  for  navigation. 

Sbc.  1051.  The  master  of  a  ship  is  bound  to  be  always  on^^^^^ 
board  when  entering  or  leaving  a  port.   The  word  "  port,"  as 
used  in  this  Code,  shall  be  construed  to  mean  any  place  on  a 
navigable  river  or  lake  where  a  vessel  lands,  to  receive  or  put 
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Pilols. 


Power  of 
master  oTcr 


Power  of 
master  over 
panent^ers. 


InpresBlng 
private  storuc*. 


When  TMy 
abandon  the 
*hlp. 

Dutlen  on 
abandonineut. 


When  master 
cannot  trade 
on  his  own 
account. 


Care  and 
dlli;;cncc. 


Authority  of 
maHtcr. 


off  freight  or  passengers,  or  for  any  other  purpose,  and  when 
a  vessel  has  made  a  landing,  it  is  said  to  be  in  port. 

Sec.  1052.  Before  leaving  a  port,  the  master  of  a  ship  must 
take  a  pilot  on  board,  and  the  navigation  of  the  vessel  de- 
volves on  him. 

Sec.  1053.  The  master  of  a  ship  may  enforce  the  obedience 
of  the  mate  and  crew  to  his  lawful  commands  by  confinement 
and  other  reasonable  corporeal  punishment,  not  prohibited  by 
law,  being  responsible  for  the  abuse  of  his  power. 

Sec.  1054.  The  master  of  a  ship  may  confine  any  person  on 
board,  during  a  voyage,  for  mllful  disobedience  to  his  lawful 
commands.  ^ 

Sec.  1055.  If,  during  a  voyage,  the  ship's  supplies  fail,  tbc 
master,  with  the  advice  of  the  ofiicers,  may  compel  persons 
who  have  private  supplies  on  board  to  surrender  them  for  tlu' 
common  want,  on  payment  of  their  value  or  giving  security 
therefor. 

Sec.  1056.  The  master  of  a  ship  must  not  abandon  it  during 
the  voyage,  without  the  advice  of  the  other  officers. 

Sec.  1057.  The  master  of  a  ship,  upon  abandoning  it,  must 
carry  with  him,  so  far  as  it  is  in  his  power,  the  money  and  the 
most  valuable  of  the  goods  on  board,  under  penalty  of  l>eing 
personally  rt;sponsible.  If  the  articles  thus  taken  are  lost 
from  causes  beyond  his  control,  he  is  exonerated  from  lia- 
bility. 

Sec  1058.  The  master  of  a  ship,  who  engages  for  a  common 
profit  on  the  cargo,  must  not  trade  on  his  own  accoimt,  and  if 
he  does,  he  must  ficcount  to  his  employer  for  all  profits  thu.s 
made  by  him. 

Sec  1059.  The  master  of  a  ship  must  use  great  care  and 
diligence  in  the  performance  of  his  duties,  and  is  responsiblr 
for  all  damage  occasioned  by  his  negligence,  however  slight. 

Sec  lOCO.  The  authority  and  liability  of  the  master  of  a 
ship,  as  an  agent  for  the  owners  of  the  ship  and  cargo,  an* 
regulated  by  the  Title  oij  Agency. 
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ARTICLE  V. 

MATES  AND  SEAMEN. 

SicnoN  lOGl.  Mate,  what. 

1063.  Seamen,  what. 

1068.  Mate  and  seamen,  how  engaged  and  discharged. 

1064.  Unseaworthy  vessel. 

1065.  Seamen  not  to  lose  wages  or  lien  by  agreement. 

1066.  Special  agreement  with  seamen. 

1067.  Wages  depend  on  freightage. 

1068.  When  wages,  &c.,  begin. 

1069.  Wages,  where  voyage  is  broken  up  before  departure. 

1070.  Wrongful  dischaige. 

1071.  Wages  when  not  lost  by  wreck. 
1073.  Certificate. 

1073.  Disabled  seamen. 

1074.  Maintenance  of  seamen  during  sickness. 

1075.  Death  on  the  voyage. 

1076.  Theft,  &c.,  forfeits  wages. 

1077.  Seamen  cannot  ship  goods. 

1078.  Embezzlement  and  injuries. 

1079.  Law  governing  seamen. 

Sec.  1061.  The  mate  of  a  ship  is  the  officer  next  in  com-  Mate,  what, 
mand  to  the  master. 

Sec.  1062,  All  persons,  other  than  the  master,  mates,  pilots, 
clerks  and  engineers,  employed  in  and  abont  the  navigation 
of  a  vessel  of  any  description,  and  in  receiving  and  discharg- 
ing freight,  supplies  or  any  other  thing,  are  to  be  deemed  sea- 
men within  the  provisions  of  this  Code. 

&EC- 1063.  The  mate  and  seamen  of  a  ship  are  engaged  by  g^^*® 
the  master,  and  may  be  discharged  by  him  at  any  period  otl^^^J^^ 
the  voyage,  for  willfal  and  persistent  disobedience  or  gross 
disqualification,  but  cannot  otherwise  be  discharged  before 
the  termination  of  the  voyage. 

Skc.  1064.  A  mate  or  seamen  is  not  bound  to  go  on  a  voyage  veSSi!*^**'^^ 
in  a  ship  that  is  not  seaworthy;  and  if  there  is  reasonable 
doubt  of  its  seaworthiness,  he  may  refuse  to  proceed  until  a 
proper  survey  has  been  had. 
26 
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to  tot?wigc8or  Sec.  1065.  A  seaman  cannot,  by  reason  of  any  agreement, 
Igreemeiit.  l>o  deprived  of  liis  lien  upon  the  ship,  or  of  any  remedy  for 
the  recovery  of  his  wages  to  which  he  would  otherwise  have 
been  entitled.  Any  stipulation  by  which  he  consents  to  aban- 
don his  right  to  wages  in  case  of  the  loss  of  a  ship,  or  to 
abandon  any  right  he  may  have  or  obtain  in  the  nature  of 
salvage,  is  void. 

mfiu  wuh^"    Sec.  1066.  No  special  agreement  entered  into  by  a  seaman 
wamcn.       ^g^^  impair  any  of  his  rights,  or  add  to  any  of  his  obligations, 
as  defined  by  law,  unless  he  fully  understands  the  effect  of  the 
agreement,  and  receives  a  fair  compensation  therefor. 

oJft5f|htS^"^  Except  as  hereinafter  provided,  the  wages  of  sea- 

men are  due  at  the  end  of  the  voyage. 

^i|en  ^wagcs.  Sec.  1068.  The  right  of  a  mate  or  seaman  to  wages  and  pro- 
visions begins  either  from  the  time  he  begins  work,  or  from 
the  time  specified  in  the  agreement  for  his  beginning  work,  or 
from  his  presence  on  board,  whichever  first  happens. 

Y^lgeiBh^    Sec.  1069.  Where  a  voyage  is  broken  up  before  departure 

dcJoUtlirer''"*'  of  the  ship,  the  seamen  must  be  paid  for  the  time  they  have 
served,  and  may  retain  for  their  indemnity  such  advances  as 
they  have  received. 

ii\Zh^4^^       Sec.  1070.  When  a  mate  or  seaman  is  wrongfully  discharg- 
ed, or  is  driven  to  leave  the  ship  by  the  cruelty  of  the  master 
on  the  voyage,  it  is  then  ended  with  respect  to  him,  and  he 
may  thereupon  recover  his  fall  wages. 
Wage"  when     Seo#  1071.  lu  casc  of  loss  Or  wTcck  of  tlic  ship,  a  seaman  is 

not  lost  by  i 

wreck.  entitled  to  his  wages  up  to  the  time  of  the  loss  or  wreck, 
whether  freightage  has  been  earned  or  not,  if  he  exerts  him- 
self to  the  utmost  to  save  the  ship,  cargo  and  stores. 

certwcate.  Sec.  1072.  A  Certificate  from  the  master  or  chief  surviving 
officer  of  a  ship,  to  the  effect  that  a  seaman  exerted  himself  to 
the  utmost  to  save  the  ship,  cargo,  and  stores,  is  presiunptive 
evidence  of  the  fact. 

Diaabied  Sec.  1073.  Where  a  mate  or  seaman  is  prevented  from  ren- 
veamen.  dcrfug  scrvice  by  illness  or  iiyury,  incurred  without  his  fault, 
in  the  discharge  of  his  duty  on  the  voyage,  or  by  being  wrong- 
fully discharged,  or  by  a  capture  of  the  ship,  he  is  entitied  to 
wages  notwithstanding. 

Maintenance     Seo.  1074.  If  a  mate  or  seaman  becomes  sick  or  disabled 

of  teamen  dnr-  * 

ing  aickneaa.   durfug  the  voyage  without  his  fault,  the  expense  of  famishing 


Digitized  by 


Google 


CIVIL  CODE. 


203 


him  with  suitable  medical  advice,  medicine,  attendance,  and 
other  provision  for  Ms  wants,  mnst  be  borne  by  the  ship  till 
the  dose  of  the  voyage. 

Sec.  1075.  If  a  mate  or  seaman  dies  during  the  voyage,  his  Y^ge. 
personal  representatives  are  entitled  to  his  wages  to  the  time 
of  his  death,  if  he  would  have  been  entitled  to  them  had  he 
lived  to  the  end  of  the  voyage. 

Sec.  1076.  Desertion  of  the  ship  without  cause,  or  a  justifi-  forfeits  Vages. 
able  discharge  by  the  master  during  the  voyage,  for  miscon- 
duct, or  a  theft  of  any  part  of  the  cargo  or  appurtenances  of 
the  ship,  or  a  willfal  injury  thereto  or  to  the  ship,  forfeits  all 
wages  due  for  the  voyage  to  a  mate  or  seaman  thus  in  fault. 

Sec.  1077.  A  mate  or  seaman  may  not,  under  any  pretext,  nS^iSp^^Si». 
ship  goods  on  his  own  account,  without  permission  from  the 
master. 

Sec.  1078.  If  any  part  of  the  cargo  or  appurtenances  of  a  i2d  iS^iieT.'*"* 
ship  is  embezzled  or  injured  by  the  mate  or  a  seaman,  the 
offender,  or,  if  it  is  not  known  which  is  the  oflfender,  all  those 
of  whom  negligence  or  fault  may  be  presumed,  must  make 
good  the  loss. 

Sec.  1079.  The  shipment  of  officers  and  seamen,  and  their  tn^alM^Jn.™" 
rights  and  duties,  are  further  regulated  by  law. 


ARTICLE  VI. 


ships'  manageus. 

Section  1080.  Manager,  what. 

1061.  Duties  of  manager. 
1083.  Gompcnfiation. 

Sec.  1080.  The  general  agent  for  the  owners,  in  respect  to  M«Mger.  wh*t. 
the  care  of  a  ship  and  freight,  is  called  the  manager;  if  he  is 
a  part  owner  he  is  also  called  the  managing  owner. 

Sec,  1081.  Unless  otherwise  directed,  it  is  the  duty  of  the  natiesof 
manager  of  a  ship  to  provide  for  the  complete  seaworthiness 
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of  the  ship;  to  take  car^  of  it  in  port;  to  see  that  it  is  provi- 
ded with  necessary  papers,  with  a  proper  master,  mate  and 
crew,  and  supplies  of  provisions  and  stores, 
compenaation.    Qjg^^  1082.  A  managing  owner  is  presumed  to  have  no  right 
to  compensation  for  his  own  services. 


CHAPTER  III. 


SEimCE  WITUOUT  EMPLOYMENT. 


SjBcnoN  1083.  Yoluntaiy  interference  with  property. 
1084  Salvage. 

iterfwe^Je  Oue  who  officiously,  and  without  the  consent  of 

ith  property,  ^jj^  j.^^!  qj.  apparent  owner  of  a  thing,  takes  it  into  his  pos- 
session, for  the  purpose  of  rendering  a  service  about  it,  must 
complete  such  service,  and  use  ordinary  care,  diligence,  and 
reasonable  skill  about  the  same.  He  is  not  entitled  to  any 
compensation  for  his  service  or  expenses,  except  that  he  may 
deduct  actual  and  necessary  expenses,  incurred  by  him  about 
such  service,  from  any  profits  which  his  service  has  caused  the 
thing  to  acquire  for  its  owner,  and  must  account  to  the  owner 
for  the  residue. 

Salvage.  Sec.  1084.  Any  person,  other  than  the  master,  mate,  or  a 
seaman  thereof,  who  rescues  a  ship,  her  appurtenances,  or 
cargo,  from  danger,  is  entitled  to  a  reasonable  compensation 
therefor,  to  be  paid  out  of  the  property  saved.  He  has  a  lien 
for  such  claim,  which  is  regulated  by  tlie  Title  on  Liens. 
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TITLE  VII. 


CARRIAGE. 


Chapter  I.  Carriage  in  general. 

II.  Carriage  of  persons. 

III.  Carriage  of  property. 

IV,  Carriage  of  messages. 
V.  Common  carriers. 


BBcnoif  1085.  Contract  of  carriage. 

1066.  Different  kinds  of  carriers. 

1087.  Marine  and  inland  carriers,  what. 

1088.  Carriers  by  railroad  and  steamboat 
1080.  Carriers  by  sea. 

1000.  Obligations  of  gratnitous  carriers. 

1001.  Obligations  of  gratnitous  carrier  who  lias  begun  to  curr}'. 

Sec.  1085.  The  contract  of  carriage  is  a  contract  for  the  con-  caSS^™*^'"' 
I  veyance  of  property,  persons,  or  messages,  from  one  place  to 
another. 


1.  Inland;  or, 
i.  Marine. 

Sec.  1087.  Carriers  npon  the  ocean,  npon  arms  of  the  sea, 
upon  the  great  lakes,  Ontario,  Ere,  Hnron,  Michigan  and  Su- 
perior,  and  npon  the  rivers  and  canals  connecting  those  lakes 


CHAPTER  I. 


CARRIAGE  IS  GENERAL. 


I     Sec.  1066.  Carriage  is  either: 


niftbrcnt 
kinds  of 
carriers.  ■ 
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Carriers  hy 
railroad  and 
•teamboat. 

Carriers  by 
Bca. 


Obll^tloDA 
of  gratnitouii 
carriers. 


Obligations 
of  ipratUitoiiH 
carrier  who 
lias  begun  to 
carrj'. 


with  each  other,  are  marine  carriers.  All  others  are  inland 
carriers. 

Sec.  1088.  Rights  and  duties  peculiar  to  carriers  by  railway 
and  steamers,  are  defined  in  other  codes  or  statutes. 

Sec.  1089.  Rights  and  duties  peculiar  to  carriers  by  sea,  are 
defined  by  acts  of  congress. 

Sec.  1090.  Carriers  without  reward  are  subject  to  the  same 
rules  as  employees  without  reward,  except  so  far  as  is  other- 
wise provided  by  this  Title. 

Sec.  1091.  A  carrier  without  reward,  who  has  begun  to  per- 
form his  undertaking,  must  complete  it  in  like  manner  as  if 
he  had  received  a  reward,  unless  he  restores  the  person  or 
thing  carried  to  as  favorable  a  position  as  before  he  com- 
menced the  carriage. 


CHAPTER  II. 


CARRIAGE  OB^  PERSONS. 


Article  I.  Gratuitous  carriage. 

II.  Carriage  for  reward,. 


ARTICLE  I. 


GRATUITOUS  CARRIAGE  OF  PERSONS. 


Section  ,  1093.  Degree  of  care  required. 


^Deiajreeofcaw    Sec.  1092.  A  Carrier  of  persons  without  reward  must  use 
^  '       ordinary  care  and  diligence  for  their  safe  carriage. 
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ARTICLE  IT. 


CAKRIAGE  FOR  REWARD. 


BiGcnoK  1003.  General  duties  of  carrier. 
1094.  Vehicles. 

1005.  Kot  to  overload  his  vehicles. 

1096.  Treatment  of  passengers. 

1097.  Rate  of  speed  and  delays. 

Sbg.  1093.  A  carrier  of  persons  for  reward  must  use  the  ut-  of  cSSeV?""^ 
most  care  and  diligence  for  their  safe  carriage,  must  provide 
everything  necessary  for  that  purpose,  and  must  exercise  to 
tbat  end  a  reasonable  degree  of  skill. 

Sec.  1094.  A  carrier  of  persons  for  reward  is  bound  to  pro- 
vide  vehicles  safe  and  lit  for  the  purposes  to  which  they  are 
put,  and  is  not  excused  for  default  in  this  respect  by  any  de- 
gree of  care. 

Seo.  1095.  A  carrier  of  persons  for  reward  must  not  over-,„fdhi??ebf- 
<TOwd  or  overload  his  vehicle. 

Sec.  1096.  A  carrier  of  persons  for  reward  must  give  to  pas- p^**^?^"**' 
sengers  all  such  accommodations  as  are  usual  and  reasona- 
ble, must  treat  them  with  civility,  and  give  them  a  reasonable 
degree  of  attention. 

Sec.  1097.  A  carrier  of  persons  for  reward  must  travel  at  a  gn^deiftySf***** 
reasonable  rate  of  speed,  and  without  any  unreasonable  de- 
lay, or  deviation  from  his  proper  route. 
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CHAPTER  III. 


CAERIAGE  OF  PR01*ERTY. 


Article  L  General  definitions. 

n.  Obligations  of  the  carrier, 
m.  Bill  of  lading. 
rV.  Freightage. 

V,  General  average. 


ARTICLE  I. 


GEItERAL  DEFINITIONS. 


Sectiok  1008.  Freight,  oonsignor,  &c.,  what 

•Frcitflif,  con-    Sec.  1098.  Property  carried  is  called  freight;  the  reward,  if  I 
»gT»or,&c.,    ^^^^^  to  be  paid  for  its  carriage  is  called  freightage;  the  per- 
son who  delivers  the  freight  to  the  carrier  is  called  the  con- 
signor, and  the  person  to  whom  it  is  to  be  delivered  is  called 
the  consignee. 


ARTICLE  11. 


OBLIGATIONS  OF  THE  CARUIEU. 

I 
I 
I 

Skctiox  1090.  Care  and  diligence  required  of  carrier*. 
1100.  Carrier  to  obey  directions, 
not.  Conflict  of  orders. 

1102.  Stowage,  deviation,  &a 

1103.  Delivery  of  freight. 
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ficcnoN  1104.  Place  of  delivery. 

1105.  Obligations  of  carrier  when  freight  is  not  delivered  to  consignee. 
1100.  How  carrier  may  terminate  his  liability. 
1107.  When  consignee  cannot  be  found. 


Sec.  1(^99.  A  carrier  of  property  for  reward  must  use  at  gftiice  required 
least  ordinary  care  and  diligence  in  the  performance  of  all  his 
duties.  A  carrier  without  reward  must  use  at  least  slight  care 
and  diligence. 

Sec.  1100.  A  carrier  must  comply  with  the  directions  of  the  obuT  directions 
consignor  or  consignee,  to  the  same  extent  that  an  employee 
is  bound  to  comply  with  those  of  his  employer. 

Sec  1101.  When  the  directions  of  a  consignor  and  con-  orSe?,?!*^' 
signee  are  conflicting,  the  carrier  inust  cohiply  with  those  of 
the  consignor  in  respect  to  all  matters  except  the  delivery  of 
the  freight,  as  to  which  he  must  comply  with  the  directions  of 
the  consignee,  unless  the  consignor  has  specially  forbidden 
the  carrier  to  receive  orders  from  the  consignee  inconsistent 
with  his  own. 

Sec.  1102.  A  marine  carrier  must  not  stow  freight  upon  dcviSr&c. 
deck  during  the  voyage,  except  where  it  is  usual  to  do  so,  nor 
make  any  improper  deviation  from  or  delay  in  the  voyage, 
nor  do  any  other  unnecessary  act  which  would  avoid  an  in- 
surance in  the  usual  form  upon  the  freight. 

Sec  1103.  A  carrier  of  property  must  deliver  it  to  the  con-  frJiSutV.'^ 
signee,  at  the  place  to  which  it  is  addressed,  in  the  manner 
usual  at  that  place. 

Sec  1104.  If  there  is  no  usage  to  the  contrary  at  the  place , 
of  delivery,  freight  must  be  delivered  as  follows: 

1.  If  carried  upon  a  railway  owned  and  managed  by  the 
carrier,  it  may  be  delivered  at  the  station  nearest  the  place  to 
which  it  is  addressed; 

2.  If  carried  by  sea  from  a  foreign  country,  it  may  be  de- 
Uvered  at  the  wharf  where  the  ship  moors,  within  a  reasona- 
ble distance  from  the  place  of  address;  or  if  there  is  no  wharf, 
on  board  a  lighter  alongside  the  ship;  or, 

3.  In  other  cases,  it  must  be  delivered  to  the  consignee  or 
his  agent,  personally,  if  either  can,  with  reasonable  diligence, 
be  found. 
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of^Jlfer^when    Sec.  1105.  If,  fop  any  reason,  a  carrier  does  not  delirer 
delivered  to'  freight  to  the  consignee  or  his  agent  personally,  he  must  give 
coB8ignee.     noticc  to  the  consignee  of  its  arrival,  and  keep  the  same  in 
safety,  upon  his  responsibility  as  a  carrier,  until  the  consign- 
ee has  had  a  reasonable  time  to  remove  it. 

mS°reminate     Sec.  HOC.  If  a  cousiguee  docs  not  accept  and  remove  freight 
tiia  liubiiiiy.   ^^jjjjjjj  ^  reasonable  time  after  the  carrier  has  fulfilled  his  ob- 
ligation to  deliver,  or  duly  oficred  to  fulfill  the  same,  the  car- 
rier may  exonerate  himself  from  further  liability  by  ]^lacing 
the  freight  in  a  suitable  warehouse,  on  storage,  and  giving 
notice  thereof  to  the  consignee. 
^jWhcncon-^     Sec.  1107.  If  a  cousiguee  of  freight  cannot,  with  reasonable 
be  found.      diligence,  be  found,  the  carrier  may  place  it  in  a  suitable 
warehouse  for  his  account,  but  must  give  notice  thereof  to  the 
consignor. 


•ARTICLE  III. 


BILL  OF  LADING. 


Section  1108.  Bill  of  lading,  \phat. 

1109,  1110.  Bill  of  lading  negotiable. 

1111.  Effect  of  bill  of  lading  on  rights,  &c.,  of  carrier. 

1112.  Bills  of  lading  to  be  given  to  consignor. 

1113.  Carrier  exonerated  by  delivery  according  to  bill  of  lading. 

1114.  Carrier  m&y  demand  surrender  of  bill  of  lading  before  delireiy. 

whi"^'**^^*°^'  Sec.  1108.  A  bill  of  lading  is  an  instrument  in  writing, 
signed  by  a  carrier  or  his  agent,  describing  the  freight  so  as 
to  identify  it,  stating  the  name  of  the  consignor,  the  terms  of 
the  contract  for  carriage,  and  agreeing  or  directing  that  the 
freight  be  delivered  to  the  order  or  assigns  of  a  specified  per- 
son at  a  specified  place. 

neWilJ!*^"*  Sec.  1109.  All  the  title  to  the  freight  which  the  first  holder 
of  a  bill  of  lading  had  when  he  received  it,  passes  to  ev^ 
subsequent  indorsee  thereof  in  good  faith  and  for  value,  in  the 
ordinary  coui-se  of  business,  with  like  effect  and  in  like  man- 
ner as  in  the  case  of  a  bill  of  exchange. 
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Sjec.  1110.  When  a  bill  of  lading  is  made  to  "bearer,"  or  in 
equivalent  terms,  a  simple  transfer  thereof  by  delivery  con- 
veys the  same  title  as  an  indorsement. 

Sec.  1111.  A  bill  of  lading  does  not  alter  the  rights  or  obli-  onSiig  o^'" 
gation  of  the  carrier,  as  defined  in  this  chapter,  unless  it  is  oF^ktr:' 
plainly  inconsistent  therewith. 

Sec.  1112.  A  carrier  must  subscribe  and  deliver  to  the  con-  to^bl^gweJf  tS*^ 
signor,  on  demand,  any  reasonable  number  of  bills  of  lading,  «>«^8ignor. 
of  the  same  tenor,  expressing  truly  the  original  contract  for 
carriage;  and  if  he  refuses  to  do  so,  the  consignor  may  take 
the  freight  from  him,  and  recover  from  him  besides  all  dam- 
age thereby  occasioned. 

Sec.  1113.  A  carrier  is  exonerated  from  liability  for  freight  eratYd  by  d?iu^ 
by  delivery  thereof,  in  good  faith,  to  any  holder  of  a  bill  of  f^brn'oTiiSPng 
lading  therefor,  properly  indorsed,  or  made  in  favor  of  the 
bearer. 

Sec.  1114.  When  a  carrier  has  given  a  bill  of  lading,  or  ^emlid  .SIL- 
other  instrument  substantially  equivalent  thereto,  he  may  re-  SdiSg  before 
quire  its  surrender,  or  a  reasonable  indemnity  against  claims 
thereon,  before  delivering  the  freight. 


SscTioK  1115.  When  freightage  is  to  be  paid. 

1116.  Consignor,  when  liable  for  freightage. 

1117.  Consignee,  when  liable. 

1118.  Natoral  increase  of  freight. 

1119.  1120.  Apportionment  by  contract 

1121.  Apportionment  according  to  distance. 

1122.  Freificht  carried  further  than  agreed,  &c. 

1123.  Carrier's  lien  for  f^ightage. 

Sec.  1115.  A  carrier  may  require  his  freightage  to  be  paid  t^i^^^^, 
upon  his  receiving  the  freight;  but  if  he  does  not  demand  it 
then,  he  cannot  until  he  is  ready  to  deliver  the  freight  to  the 
consignee. 


ARTICLE  IV. 


FRKIGHTAOE. 
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^oll^»lKnec, 
whcu  liable. 


Natural 
Increase  of 


Apportion- 
ment by 
contract. 


wheTiiSb?!'      Sec.  1116.  The  consignor  of  freight  is  presumed  to  be  liable 
lor  freightage,        ^jj^  freightage,  but  if  the  contract  between  him  and  the 
earner  provides  that  the  consignee  shall  pay  it,  and  the  car- 
rier allows  the  consignee  to  take  the  freight,  he  cannot  after- 
wards recover  the  freightage  from  the  consignor. 

Sec.  1117.  The  consignee  of  freight  is  liable  for  the  freight- 
age, if  he  accepts  the  freight  with  notice  of  the  intention  of 
the  consignor  that  he  should  pay  it. 

Sec.  1118.  No  freightage  can  be  charged  upon  the  natural 
increase  of  freight. 

Sec.  1119.  If  freightage  is  apportioned  by  a  bill  of  lading 
or  other  contract  made  between  a  consignor  and  carrier,  ihe 
(^arrier  is  entitled  to  payment,  according  to  the  apportion- 
ment, for  so  much  as  he  delivers. 

Sec  1120.  K  a  part  of  the  freight  is  accepted  by  a  consignee, 
without  a  specific  objection  that  the  rest  is  not  delivered,  the 
freightage  must  be  apportioned  and  paid  as  to  that  part, 
though  not  apportioned  in  the  original  contract. 

'  Sec.  1121.  If  a  consignee  voluntarily  receives  freight  at  a 
place  short  of  the  one  appointed  for  delivery,  the  carrier  is 
entitled  to  a  just  proportion  of  the  freightage,  according  to 
distance.  If  the  carrier,  being  ready  and  wdUing,  oflTers  to 
(*omplete  the  transit,  he  is  entitled  to  the  full  freightage.  If 
he  does  not  thus  offer  completion,  and  the  consignee  receives 
the  freight  only  from  necessity,  the  carrier  is  not  entitled  to 
any  freightage. 

Sec.  1122.  If  freight  is  carried  further,  or  more  expeditious- 
ly, than  was  agreed  upon  by  the  parties,  the  carrier  is  not  en- 
titled to  additional  compensation,  and  cannot  refuse  to  deliver 
it,  on  the  demand  of  the  consignee,  at  the  place  and  time  of 
its  arrival. 

for  fr"ightVge.°    S^^'  1123.  A  carrier  has  a  lien  for  freightage,  which  is  r^- 
ulated  by  the  Title  on  Liens. 


Apportion- 
ment according 
lo  (li stances. 


Freight  car- 
ried ftiriher 
than  agreed,&c, 
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ARTICLE  V. 

GENERAL  AVERAGE. 


Section  11^4.  Jettison  and  general  average,  what 

1125.  Onler  of  jettison. 

1126.  By  wliom  made. 

1127.  Loss,  how  borne. 

1128.  General  average  loss,  how  adjusted. 

1129.  Values,  how  ascertained. 

1130.  Things  stowed  on  deck.  < 

1131.  Application  of  the  foregoing  rules. 

Sec.  1124.  A  carrier  by  water  may,  when  in  case  of  extreme  geneVii  avS^e- 
peril  it  is  necessary  for  the  safety  of  the  ship  or  cargo,  throw 
OTerboard,  or  otherwise  sacrifice,  any  or  all  of  the  cargo  or 
appnrtenances  of  the  ship.  Throwing  property  overboard 
for  snch  purpose  is  called  jettison,  and  the  loss  incurred  there- 
by is  called  a  general  average  loss. 

Sec  1125.  A  jettison  must  begin  with  the  most  bulky  andj^g[2jjj^' 
least  valuable  articles,  so  far  as  possible. 

Sec  1126.  A  jettison  can  be  madQ  only  by  authority  of  the  mS'cr^**"' 
master  of  a  ship,  except  in  case  of  his  disability,  or  of  an 
overruling  necessity,  when  it  may  be  made  by  any  other 
person. 

Skc  1127.  The  loss  incurred  by  a  jettison,  when  lawfully 
made,  must  be  borne  in  due  proportion  by  all  that  part  of  the 
ship,  appurtenances,  freightage  and  cargo,  for  the  benefit  of 
which  the  sacrifice  is  made,  as  well  as  by  the  owner  of  the 
thing  sacrificed. 

Sec  1128.  The  proportions  in  which  a  general  average  loss  ag11oSS?ii^w  " 


IS  to  be  borne,  must  be  ascertained  by  an  adjustment,  in  which 
the  owner  of  each  separate  interest  is  to  be  charged  with  such 
proportion  of  the  value  of  the  thing  lost,  as  the  value  of  his 
part  of  the  property  aflfected  bears  to  the  value  of  the  whole. 


lasted. 
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But  an  adjustment  made  at  the  end  of  the  voyage,  if  valid 
there  is  valid  evisrywhere. 

wMrtiincd?'^  Sec.  1129.  In  estimating  values  for  the  purpose  of  a  gener- 
al average,  the  ship  and  appurtenances  must  be  valued  as  at 
the  end  of  the  voyage,  the  freightage  at  one-half  the  amount 
dua  on  delivery,  and  the  cargo  as  at  the  time  and  place  of  its 
discharge;  adding,  in  each  case,  the  amount  made  good  by 
contribution. 

^™np«Btowed  Sec.  1130.  The  owner  of  things  stowed  on  deck,  in  case  of 
their  jettison,  is  entitled  to  the  benefit  of  a  general  average 
contribution  only  in  case  it  is  usual  to  stow  such  things  on 
deck  upon  such  a  voyage. 
oafefwegSPng  Sec.  1131.  The  rules  herein  stated  concerning  jettison  are 
rules.  equally  applicable  to  every  other  voluntary  sacrifice  of  prop- 
erty on  a  ship,  or  expense  necessarily  incurred,  for  the  pres- 
ervation of  the  ship  j|nd  cargo  from  extraordinary  perils. 


CHAPTER  IV. 


CARIUAGE  OF  MESSAGES. 

Sbction  1132.  Obligations  of  carrier  of  messages. 

1133.  Degree  of  care  and  diligence  required. 

ofcSJll?r*of*"  1132.  A  carrier  of  messages  for  reward  must  deliver 

menBEgea.  them  at  the  place  to  v^hich  they  are  addressed,  or  to  the  per- 
sons for  whom  they  are  intended. 

•nd^fiiigenco'*  H^S.  A  Carrier  of  messages  for  reward  must  use  great 

requiref.  q^l^q  q^j^^  dillgeuce  iu  the  transmission  and  delivery  of  messa- 
ges. A  carrier  by  telegraph  must  use  the  utmost  diligence 
therein.  • 
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CHAPTER  V. 


C03OI0N  CARRIERS. 

Abticle  L  Common  carriers  in  general. 

IL  Common  carriers  of  persons. 
HI.  Common  carriers  of  property. 
IV.  Common  carriers  of  messages. 


ARTICLE  I. 


COMMON  CARRIERS  IX  GENERAL. 


Sbction  1134.  Common  carrier,  what 

1135.  Obligation  to  accept  freight 

1136.  Obligation  not  to  give  preference. 

1137.  "What  preferences  he  must  give, 

1138.  Starting. 

1139.  Compensation. 

1140.  Obligations  of  carrier  altered  by  agreement 

1141.  Certain  agreements  void. 

1142.  Effect  of  written  contract 

Sec  1134.  Every  one  who  oflfers  to  the  public  to  carry  per-  ciS"™what. 
sons,  property  or  messages,  is  a  common  carrier  of  whatever 
he  thus  oflTers  to  carry. 

Sec.  1135.  A  common  carrier  must,  if  able  to  do  so,  accept  acwpt^iSSght'* 
and  carry  whatever  is  oflTered  to  him,  at  a  reasonable  time  and 
place,  of  a  kind  that  he  undertakes  or  is  accustomed  to  Carry. 

Sec.  1136.  A  common  carrier  must  not  give  preference,  in  t?Sv?^*^" 
time,  price,  or  otherwise,  to  one  person  over  another,  except 
where  expressly  authorized  by  statute. 

Sec.  1137.  A  common  carrier  must  always  give  a  preference  e^^hemwi 
in  time,  and  may  give  .a  preference  in  price,  to. the  United ^"^^^ 
States  and  to  this  Territory. 
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starting.        g^^  lldS.  A  coinmoii  Carrier  must  start  at  sucli  a  time  and 

place  as  he  announces  to  the  public. 
Compcueatlon    ggQ^  USd.  A  commou  Carrier  is  entitled  to  a  reasonable 

compensation  and  no  more;  which  he  may  require  to  be  paid 

in  advance.   If  payment  thereof  is  refused,  he  may  refuse  to 

carry. 

of^cal!rf5r*Xr-  1140.  The  rights  and  obligations  of  a  common  carrier 

S^emcn^t     <^annot  be  altered  by  notice  on  his  part,  or  by  any  other  means 

except  a  written  agreement  between  him  and  the  person  witli 

whom  he  deals. 

moSu^JSmf  Sec.  1141.  A  common  carrier  cannot  be  exonerated,  by  any 
agreement  made  in  anticipation  thereof,  from  liability  for  the 
gross  negligence,  fraud,  or  willful  wrong,  of  himself  or  his 
servants. 

written  ^  passenger,  consignor,  or  consignee,  by  accept- 

contract.      i^g  a  ticket,  bill  of  lading  or  written  contract  for  carriage. 

with  a  knowledge  of  its  terms,  assents  to  the  rate  of  hire,  the 
time,  place  and  manner  of  delivery  therein  stated.  But  his 
assent  to  any  other  modification  of  the  carriers  rights  or  ob- 
ligations contained  in  such  instrument  can  only  be  manifested 
by  his  signature  to  the  same. 


ARTICLE  II, 


COMMON  CARRIERS  OF  PERSONS. 


Sbctiox  1143.  Obligation  to  carry  luggage. 

1144.  Luggage,  what. 

1145.  Liability  for  luggage. 

1146.  Luggage,  how  carried  and  delivered. 

1147.  Obligation  to  provide  vehicles. 

1148.  Beats  for  iMissengcrs. 

1149.  Regulations  for  conduct  of  business. 

1150.  Fare,  when  payable. 

1151.  Ejection  of  passengers. 

1162*  Fare  not  payable  after  ejection. 
1158.  Carricrs's  lien. 
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Sec.  1143.  A  common  carrier  of  persons,  unless  his  vehicle  cJ?o' I'SggSgcI*' 
is  fitted  for  the  reception  of  passengers  exclusively,  must  re- 
ceive and  carry  a  reasonable  amount  of  luggage  for  each  pass- 
enger, without  any  charge  except  for  an  excess  of  weight  over 
one  hundred  pounds  to  a  passenger. 

Sec.  1144.  Luggage  may  consist  of  any  articles  intended  ^^bk^s®'^**"^ 
for  the  use  of  a  passenger  while  traveling,  or  for  his  personal 
equipment. 

Sec  1145.  The  liability  of  carrier  for  luggage  received  by  Liability  for 
him  with  a  passenger,  is  the  same  as  that  of  a  common  car- 
rier  of  property. 

Sec  1146.  A  common  carrier ^ust  deliver  every  passenger's  carrifSwid^**'^ 
luggage,  whether  vrithin  the  prescribed  weight  or  not,  imme-  delivered, 
diately  upon  the  arrival  of  the  passenger  at  his  destination; 
and,  unless  the  vehicle  would  be  overcrowded  or  overloaded 
thereby,  must  carry  it  on  the  same  vehicle  by  which  he  carries 
the  passenger  to  whom  it  belongs. 

Sec  1147.  A  common  carrier  of  persons,  upon  a  route  to  p^JJ^f*"**" 
which  he  has  an  exclusive  right,  must  provide  a  sufficient  vehicle*, 
number  of  vehicles  to  accommodate  all  the  passengers  who 
can  be  reasonably  expected  to  require  carriage  at  any  one 
time. 

Sec  1148.  A  common  carrier  of  persons  must  provide  every  scau  for 
passenger  with  a  seat.  passengers. 

Sec  1149.  A  common  carrier  of  persons  may  make  rules ,  Regniation* 

"r  jr  ^  for  conduct  of 

for  the  conduct  of  his  business,  and  may  require  passengers  ^a»taes8. 
to  conform  to  them,  if  they  are  lawful,  public,  uniform  in  their 
application,  and  reasonable. 

Sec.  1150.  A  common  carrier  may  demand  the  fare  of  pas-  Fare,  when 
sengers,  either  at  starting,  or  at  any  subsequent  time.  payawe. 

Sec.  1151.  A  passenger,  who  refuses  to  pay  his  fare,  or  to  ^^ll^^^^^ 
conform  to  any  lawful  regulation  of  the  carrier,  may  be  eject- 
ed from  the  vehicle  by  the  carrier.   But  this  must  be  done  with 
as  little  violence  as  possible,  and  within  a  short  distance  from 
some  dwelling  house. 

Sec  1152.  After  having  ejected  a  passenger,  a  carrier  has  Fare  not 

.11  j«  payable  after 

no  right  to  require  the  payment  of  any  part  of  his  fare.  cjecuon. 

Sbc.  1153.  A  common  carrier  has  a  lien  upon  the  luggage  of  carrior-»  Men. 
a  passenger,  for  the  payment  of  such  fare  as  he  is  entitled  to 
from  him.  -  This  lien  is  regulated  by  the  Title  on  Liens. 
38 
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ARTICLE  III. 


COMMON  CAlUilEIiS  OF  PKOPERTY. 


Section  1154.  Liability  of  inlancj  carriers  for  los8. 

1155.  When  exemptions  do  not  apply. 

1156.  Liability  for  delay. 

1157)  1158.  Liability  of  marine  carriers. 

1159.  Perils  of  sea,  what. 

1160.  Consignor  of  valuables  to  declare  their  nature. 

1161.  Delivery  of  freight  beyond  usual  route. 

1162.  Proof  to  be  given  in  case  of  loss, 

1168.  Carrier's  services  other  than  carriage  and  delivery. 

Sec.  1154.  Unless  the  consignor  aoconipanies  tlio  freight  and 


iiii!lSd"iwriir8  retains  exclusive  control  thereof,  an  inland  common  carrier  of 
for  loss.       property  is  liable,  from  the  time  that  he  accepts  until  he  re- 
lieves himself  from  liability  pursuant  to  se(*tions  1103  to  1107. 
for  the  loss  or  injury  thereof  from  any  cause  whatever,  ex- 
cept: 

1.  An  inherent  defect,  vice  or  weakness,  or  a  spontaneous 
action,  of  the  property  itself; 

2.  The  act  of  a  public  enemy  of  the  United  States,  or  of  this 
Territory; 

3.  The  act  of  the  law;  or, 

4.  Any  irresistible  superhuman  cause. 

ii<S?donot"^'    Sec.  1155.  A  common  carrier  is  liable,  even  in  the  cases  ex- 
appiy.         cepted  by  the  last  section,  if  his  ordinary  negligence  exposes 
the  property  to  the  cause  of  the  loss. 
Liability  for     Sec.  1156.  A  commou  carrier  is  liable  for  delay,  only  when 
delay.  effcct  of  his  Ordinary  negligence. 

Liability  of      Sec.  1157.  A  marine  carrier  is  liable  in  like  manner  as  an 
ma  lie  camera,  jjj^j^^  carrier,  cxccpt  for  loss  or  injury  caused  by  the  perils  of 
the  sea  or  fire. 

8*«e-  Sec.  1158.  The  liability  of  a  common  canier  by  sea  is  fur- 

ther regulated  by  acts  of  congress. 
^  periu  of  sea,  -|  159  p^^ils  of  the  sca  are  from : 
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1.  Stornis  and  waves; 

2.  Kocks,  shoals  and  rapids; 

3.  Other  obstacles,  though  of  human  origin; 

4.  Changes  of  climate; 

5.  The  confinement  necessary  at  sea; 

6.  Animals  peculiar  to  the  sea;  and, 

7.  All  other  dangers  peculiar  to  the  sea. 

Sec.  1160.  A  common  carrier  of  gold,  silver,  platina,  or^^J^Jfifj;**' 
precious  stones,  or  of  imitations  thereof,  in  a  manufactured  or  SSi^. 
unmanufactured  state,  of  titiaepieces  of  any  description,  of 
negotiable  paper  or  other  valuable  writings,  of  pictures,  glass 
or  china  ware,  is  not  liable  for  more  than  fifty  dollars  upon 
the  loss  or  injury  of  any  one  package  of  such  articles,  unless 
he  has  notice,  upon  his  receipt  thereof,  by  mark  upon  the 
package  or  otherwise,  of  the  nature  of  the  freight. 

Sec.  1161.  If  a  common  carrier  accepts  freight  for  a  place  ftiJghYb^Sid 
beyond  his  usual  route,  he  must,  unless  he  stipulates  other- 
wise,  deliver  it  at  the  end  of  his  route  in  that  direction  to  some 
other  competent  carrier,  carrying  to  the  place  of  address,  or 
connected  with  those  who  thus  cany,  and  his  liability  ceases 
upon  makin<^  such  delivery. 

Sec.  1162.  If  freight,  addressed  to  a  place  beyond  the  usual  J^^j^^^^t 
route  of  the  common  carrier  who^ first  received  it,  is  lost  or*^"* 
injured,  he  must,  within  a  reasonable  time  after  demand,  give 
satisfactory  proof  to  the  consignor,  that  the  loss  or  iiyury  did 
not  occur  while  it  was  in  his  charge,  or  he  will  be  himself  lia- 
ble therefor. 

Sec.  1163.  In  respect  to  any  service  rendered  by  a  common  gg^f^ther 
carrier  about  freight,  other  than  its  carriage  and  delivery,  his  iSy^^e*!' 
rights  and  obligations  are  defined  by  the  Titles  on  Deposit 
and  Service.  • 


ARTICLE  IV. 


COMMON  CABBIEBS  OF  MESSAGES. 


8BCTI02I  1164.  Order  of  transmission  of  telegraphic  messages. 

1165.  Order  in  other  cases. 

1166.  Damages  when  message  is  refused  or  postponed. 
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tr?Mmii!fion  of  ^  camer  of  messages  by  telegraph  must,  if  it  is 

^J^^U^pwc  practicable,  transmit  every  such  message  immediately  upon 
its  receipt.  But  if  this  is  not  practicable,  and  several  mes- 
sages accumulate  upon  his  hands,  he  must  transmit  them  in  the 
following  order: 


1.  Messages  from  public  agents  of  the  United  States  or  of 
this  Territory,  on  public  business; 

2.  Messages  intended  in  good  faith  for  immediate  publica- 
tion in  newspapers,  and  not  for  any  secret  use; 

3.  Messages  giving  information  relating  to  the  sickness  or 
death  of  any  person; 

4.  Other  messages,  in  the  order  in  which  they  were  received. 
Sec.  1165.  A  common  carrier  of  messages,  otherwise  than 

by  telegraph,  must  transmit  messages  in  the  order  in  which  he 
receives  them,  except  messages  from  agents  of  the  United 
States  or  of  this  Territory^  on  public  business,  to  which  he 
must  always  give  priority.  But  he  may  fix  upon  certain 
times  for  the  simultaneous  transmission  of  messages  previ- 
ously received. 


Damage  when  Sec.  1168.  Evcry  pcrsou  whosc  message  is  refused  or  post- 
when  message  sr  ^t..  • 

lS>ItJS?r^^'  poned,  contrary  to  the  provisions  of  this  chapter,  is  entitled 
to  recovijr  from  the  carrier  his  actual  damages,  and  fifty  dol- 
lars in  addition  thereto. 
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TITLE  VIII. 


TRUST. 


CoAFTBB  I.  Trusts  in  general. 

II.  Trusts  for  the  benefit  of  third  persons. 


CHAPTER  I. 


TRUSTS  IN  GEITERAL. 


Article  I.  Nature  and  creation  of  a  trusl. 
II.  Obligations  of  trustees. 
III.  Obligations  of  third  persons. 


ARTICLE  I. 


mxrVUE  AJSTD  CREATION  OF  A  TRUST. 


8BCTI02C  11G7.  Trusts  classified. 

lies.  YolontMy  trust,  what 

llt9.  Ipvolttntaiy  trust,  what. 

117D.  Parties  to  the  coatract. 

1171.  What  constitutes  one  a  trustee. 

Itra.  For  what  purpose  a  trust  may  he  created. 

1178L  ITolimtaiy  trust,  how  created  as  to  trustor. 

1174.  How  created  as  to  trustee. 

1175.  Involuntary  trustees,  who  is. 

1176.  InvoUmtary  trust  lesulting  ffom  negligence,  &c. 
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TrnBts  clawi-    Sec.  1167.  A  tTOst  is  either: 

fled. 

1.  Voluntary;  or, 

2.  Involuntary. 

truB?,  whaZ  Sec.  1168.  A  voluntary  trust  is  an  obligation  arising  oat  of 
a  personal  confidence  reposed  in,  and  voluntarily  acceptedby 
one,  for  the  benefit  of  another. 

trujrwhai"*^^  Sec.  1169.  An  involuntary  trust  is  one  which  is  created  by 
operation  of  law. 

turcoitJach  S^^^-  ll*^^-  The  i>erson  whose  confidence  creates  a  trust,  is 
called  the  trustor;  the  person  in  whom  the  confidence  is  re- 
posed, is  called  the  trustee;  and  the  person  for  whose  benefit 
the  trust  is  created  is  called  the  beneficiary. 

tntl^oueT"^'"  S^'^-  Every  one  who  voluntarily  assumes  a  relation  of 
trustee.  persoual  confidence  with  another,  is  deemed  a  trustee  within 
the  meaning  of  this  chapter,  not  only  as  to  the  person  who 
reposes  such  confidence,  but  also  as  to  all  persons  of  whose 
affairs  lie  thus  acquires  information  which  was  given  to  such 
person  in  the  like  confidence,  or  over  whose  affairs  he,  by 
such  confidence,  obtains  any  control. 

poeo  aT^uit'''*'""  ^  trust  may  be  created  for  any  purpose  for 

way  be  created,  wliich  a  coutract  may  lawfully  be  made,  except  as  otherwise 
prescribed  by  the  Titles  on  Uses  and  Trusts  and  on  Transfers. 

Voluntary       Sec.  1173.  Subjcct  to  the  provisious  of  section  380,  a  volun- 
crcatcd  as  a     tary  trust  is  created,  as  to  the  trustor  and  beneficiary,  by  any 
words  or  acts  of  the  trustor,  indicating  with  reasonable  cer- 
tainty: 

1.  An  intention  on  the  part  of  the  trustor  to  create  a  trust; 
and, 

2.  The  subject,  purpose  and  beneficiary  of  the  trust. 

As  to  trusiec.  Sec.  1174.  Subjcct  to  the  provisions  of  section  280,  a  volun- 
tary trust  is  created,  as  to  the  trustee,  by  any  words  or  sxts 
of  his,  indicating  with  reasonable  certainty: 

1.  His  acceptance  of  the  trust,  or  his  acknowledgment,  made 
upon  sufficient  consideration,  of  its  existence;  and, 

2.  The  subject,  purpose  and  beneficiary  of  the  trust, 

Involuntary  Sec.  1175.  Ouc  who  wTongfully  detains  a  thing  is  an  invol- 
trusteo.  whoia.  ^^^^jj^j.y  trustce  thcrcof,  for  the  benefit  of  the  owner. 

Involuntary  Sec  1176.  One  who  gains  a  thing  by  fraud,  accident,  mis- 
from  ne?ii-  °"  take,  uiidue  influence,  the  violation  of  a  trust,  or  other  wrong- 
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fol  act,  is,  unless  he  has  some  other  and  better  right  thereto, 
an  involuntary  trustee  of  the  thing  gained,  for  the  benefit  of 
the  person  who  would  otherwise  have  had  it. 


ARTICLE  II. 


OBLIGATIONS  OF  TKUSTEES. 


Section  1177.  Trustee's  obligation  to  good  faith. 

1178.  Trustee  not  to  use  property  for  his  own  profit. 
11T9.  Certain  transactions  forbidden. 

1180.  Trustee's  influence  not  to  be  used  for  his  advanla«rc. 

1181.  Trustee  not  to  assume  a  trust  adverse  to  interest  of  beneficiary. 

1182.  To  disclose  adverse  interest. 

1183.  Trustee  guilty  of  fraud,  when. 
'>  1184.  Presumption  against  trustees. 

1185.  Trustee  mingling  trust  property  with  his  own. 

1186,  1187.  Measure  of  liability  for  breach  of  trust. 
1188.  Co-trustees,  how  far  liable  for  eu^i  other. 

Sec.  1177.  In  all  matters  connected  with  his  trust,  a  trustee  ^^lyasiee*^ 
is  bound  to  act  in  the  liighest  good  faith  toward  his  beneiicia-  gootf  faiu". " 
ly,  and  may  not  obtain  any  advantage  therein  over  the  latter, 
by  the  slightest  misrepresentation,  concealment,  threat  or  ad- 
verse pressure  of  any  kind. 

Sec.  1178.  A  trustee  may  not  use  or  deal  with  the  trust  Tmstee  not  ro 

t  •  r*i  n  .T  UPC  property  for 

property  for  nis  own  pront,  or  for  any  other  purpose  uncon-  own  proflr. 
nected  with  the  trust,  in  any  manner. 

Sec.  1179.  Neither  a  trustee,  nor  any  of  his  agents,  may  certain  trans 
take  part  in  any  transaction  concerning  the  trust,  in  which  Sei!?"" 
lie,  or  any  one  for  whom  he  acts  as  agent,  has  an  interest, 
present  or  contingent,  adverse  to  that  of  his  beneficiary,  ex- 
rept  as  follows : 

1.  When  the  beneficiary,  having  capacity  to  contract,  with 
a  foil  knowledge  of  tlie  motives  of  the  trustee,  and  of  all  other 
facts  concerning  the  transaction  which  might  affect  his  own 
decision,  and  without  the  use  of  any  influence  on  the  part  of 
the  trustee,  permits  him  to  do  so; 
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3.  When,  the  beneficiary  not  having  capacity  to  contract, 
the  district  court,  upon  the  like  information  of  the  facts,  grants 
the  like  permission;  or, 

3.  When,  some  of  the  beneficiaries  having  capacity  to  con- 
tract, and  some  not  having  it,  the  former  grant  permission  for 
themselves,  and  the  district  court  for  the  latter,  in  the  manner 
above  prescribed. 

fli^nce  no*t\o'     ^Ec.  1180.  A  trustce  may  not  use  the  influence,  which  his 
5d"aml^^*'*"  position  gives  him,  to  obtain  any  advantage  from  his  bene 
ficiary. 

Tmstecnotto    Sec.  1181.  No  trustee,  so  long  as  he  remains  in  the  trust. 
IdvoSe  tJ™*^  may  undertake  another  trust  adverse  in  its  nature  to  theinter- 
bcnefldanr.     cst  of  Ms  bcueficiary  in  the  subject  of  the  trust,  without  the 
consent  of  the  latter. 

To  disclose      Sec.  1182.  If  a  trustee  acquires  any  interest,  or  becomes 
•dveree  Inter-  ^j^^^g^^  ^^th.  any  duty,  adverse  to  the  interest  of  his  benefi- 
ciary in  the  subject  of  the  trust,  he  must  immediately  inform 
the  latter  thereof,  and  may  be  at  once  removed. 

TruBtec  guilty    Sec.  1183.  Every  violation  of  the  provisions  of  the  preced- 
au  ,  w  on.      sections  of  this  article,  is  a  fraud  against  the  beneficial}* 
of  a  trust. 

presnmption    Seo.  1184.  All  trausactious  between  a  trustee  and  his  bene- 

against  trnstcc. 

ficiary,  during  the  existence  of  the  trust,  or  while  the  influence 
acquired  by  the  trustee  remains,  by  which  he  obtains  any  ad- 
vantage from  his  beneficiary,  are  presumed  to  be  entered  into 
by  the  latter  without  sufficient  consideration,  and  under  undue 
influence. 

TruMec         Sec.  1185.  A  trustce  who  willfully  and  unnecessarily  min- 

m1nglin<{  trust  *^  . 

Cu  m?n  "^^^^  Sl^s  the  trust  property  with  his  own,  so  as  to  constitute  him- 
self in  appearance  its  absolute  owner,  is  liable  for  its  safety 
in  all  events. 

iiabmt?7o?'^  Sec.  1186.  A  trustee  who  uses  or  disposes  of  the  trust  prop- 
brt-ach  of  trast.  ^^j^y^  contrary  to  section  1178,  may,  at  the  option  of  the  bene- 
ficiary, be  required  to  account  for  all  profits  so  made,  or  to 
pay  the  value  of  its  use,  and,  if  he  has  disposed  thereof,  to 
replace  it,  with  its  fruits,  or  to  account  for  its  proceeds,  with 
interest. 

Sec.  1187.  A  trustee  who  uses  or  disposes  of  the  trust  prop- 
erty in  any  manner  not  authorized  by  the  trust,  but  in  good 
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faith,  and  Vith  intent  to  serve  the  interest  of  the  beneficiary, 
is  liable  only  to  make  good  whatever  is  lost  to  the  beneficiary 
by  his  error. 

Sxc.  1188.  A  tmstee  is  responsible  for  the  wrongful  acts  of^^}^^l^i 
a  co-trnstee,  to  which  he  consented,  or  which  by  his  negligence "c** 
he  enabled  the  latter  to  commit;  but  for  no  others. 


ARTICLE  III. 


OBUGATIOXS  OF  THIRD  PEKS0N8. 


8j£cno2r  1189.  Third  person,  when  involuntary  trustee. 

1190.  When  third  person  must  see  to  application  of  trust  property. 

Sec.  1189.  Every  one  to  whom  property  is  transferred,  in  wZJn'SiySiSS"' 
riolation  of  a  trust,  holds  the  same  as  an  involuntary  trustee 
ander  sach  trust,  unless  he  purchased  it  in  good  fkith  and  for 
a  vaJxxsLhle  consideration. 

Sisc.  1190.  One  who  actually  arid  in  good  faith  transfers  any  peSSS'USit* 
money  or  other  property  to  a  trustee,  as  such,  is  not  bound  to  iion*2f*mi8i*" 
Bee  to  the  application  thereof;  and  his  rights  can  in  no  way 
be  prefndiced  by  a  misapplication  thereof  by  the  trustee. 
Other  persons  must,  at  their  peril,  see  to  the  proper  applica- 
tion of  money  or  other  property  paid  or  delivered  by  them. 
29 
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CHAPTER  II. 

TRUSTS  FOR  THE  BENEFIT  OF  THIRD  PISRSONS. 


Abticus  I.  Nature  and  creation  of  the  trust.  | 
II.  Obligations  of  trustees.  | 

III.  Powers  of  trustees, 

IV.  Rights  of  trustees. 

V.  Termination  of  the  trust. 

VI.  Succession  or  appointment  of  ^ew  trustees.  i 

i 

! 


ARTICLE  I- 


KATURK  AOT)  CREATION  OF  THE  TRUST. 


Who  are 
trastee  within 
scope  of  this 
chapter. 


Creation  of 
tniat. 


Trustee 
appointed  by 
eourt. 


Declaration 
of  trvst. 


Sbction  1191.  Who  are  trustees  within  scope  of  this  chapter. 

1192.  Creation  of  trust.  "  i 

1193.  Trustee  appointed  hy  court  i 

1194.  1195.  Declaration  of  trust.  | 

[  Sec.  1191.  The  provisions  of  this  chapter  apply  only  to  ex*  I 
press  trusts,  created  for  the  benefit  of  another  than  the  trus-i 
tor,  and  in  which  the  title  to  the  trust  proper  is  vested  in  the 
trustee;  not  including,  however,  those  of  executors,  adminiS' 
trators  and  guardians,  as  such. 

Sec.  1192.  The  mutual  consent  of  a  trustor  and  trustee  cre- 
ates a  trust,  of  which  the  beneficiary  may  take  advantage  at 
any  time  prior  to  its  rescission. 

Sec,  1193.  When  a  trustee  is  appointed  by  a  court  or  public' 
officer  as  such,  such  court  or  officer  is  the  trustor,  within  th* 
meaning  of  the  last  section. 

Sec  1194.  The  nature,  extent  and  object  of  a  trust  are  ex- 
pressed in  the  declaration  of  trust. 
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Skc.  1195.  All  declarations  of  a  trastor  to  his  trustees,  in 
relation  to  the  trust,  before  its  acceptance  by  the  trustees,  or 
SLuy  of  them,  are  to  be  deemed  part  of  the  declaration  of  the 
trust,  except  that  when  a  declaration  of  trust  is  made  in  wri- 
ting, all  previous  declarations  by  the  same  trustor  are  merged 
therein. 


ARTICLE  II.  . 


OBLIGATIONS  OF  TRUSTEES. 


Sectpiok  1196.  Trustee  miist  obey  declaration  of  trust. 

1197.  Degree  of  core  and  diligence  in  execuj^ipn  of  trust. 
1108.  Duty  of*  trustee  as  to  appointment  of  successor. 
1199.  Investment  of  money  by  trustee. 

1300.  Interest,  simple  or  compouud,  on  omission  to  invest  trust  moneys. 
1201.  Purchase  by  trustee  of  claims  against  trust  fUnd. 


Sec.  1196.  A  trustee  must  fulfill  the  purpose  of  the  trust,  as  ob^dw^ii"** 
declared  at  its  creation,  and  must  follow  all  the  directions  of  ^^^^'^^^ 
the  trustor  given  at  that  time,  except  as  modified  by  the  con- 
sent of  all  parties  interested,  in  the  same  manner,  and  to  the 
same  extent,  as  an  employee. 

Skc-  1107.  A  trustee,  whether  he  receives  any  compensation  aSilnfg?ncS" 
or  not,  must  use  at  least  ordinary  care  and  diligence  iu  the  of' trust. 
execution  of  his  trust. 


Sec.  119£.  If  a  trustee  procures  or  assents  to  his  discharge  tcF^Vai 


trns- 


from  his  office,  before  his  trust  is  fully  executed,  he  must  use  SSiSilTso"!  °' 
at  least  ordinary  care  and  diligence  to  secure  the  appointment 
of  a  trustworthy  successor  before  accepting  his  own  final  dis- 
charge. 

Sec.  1199.  A  trustee  must  invest  money  received  by  himmSirbr"***^ 
nnd<?r  the  trust,  as  fast  as  he  collects  a  sufficient  amount,  in*'"*®®- 
such  manner  as  to  afford  reasonable  security  and  interest  for 
the  same. 
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pie"d?  wm-**'""    Sec.  1200.  If  a  trustee  omits  to  invest  the  trast  moneys  ac- 
Ston  fo  iSvcTt*'  cording  to  the  last  section,  he  must  pay  simple  interest  there- 
on, if  such  omisson  is  negligent  merely,  and  compound  inter- 
est if  it  is  willful. 


trust  moneys. 


trMtS?5r^^     Sec.  1201.  A  trustee  cannot  enforce  any  claim  against  the 
fwsTftin?/"''^  trust  property  which  he  purchases  after  or  in  contemplation 
of  his  appointment  as  trustee;  but  he  may  be  allowed  by  any 
competent  court,  to  charge  to  the  trust  property  what  he  has 
in  good  faith  paid  for  the  claim,  upon  discharging  the  same. 


ARTICLE  III. 


POWERS  OP  TRUSTEES.  ^ 

Section  1202.  Tnistee^s  powers  as  agent 

1203.  All  must  act.  / 

1204.  Discretionary  powers. 

ow^rewigent  1202.  A  trustee  is  a  general  agent  for  the  trust  proper- 

ty. His  authority  is  such  as  is  conferred  upon  him  by  the 
declaration  of  trust,  and  by  this  chapter,  and  none  other. 
His  acts,  within  the  scope  of  his  authority,  bind  the  trust 
property  to  the  same  extent  as  the  acts  of  an  agent  bind  his 
principal. 

All  must  act.  Sec.  1203.  Where  there  are  several  co-trustees,  aU  must 
unite  in  any  act  to  bind  the  trust  property,  unless  declaration 
of  trust  otherwise  provides. 

□wIS!****"*'^  Sec.  1204.  A  discretionary  power  conferred  upon  a  trustee 
is  presumed  not  to  be  left  to  his  arbitrary  discretion,  but  may 
be  controlled  by  the  district  court  if  not  reasonably  exercised, 
unless  an  absolute  discretion  is  clearly  conferred  by  the  decla- 
ration of  trust. 
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ARTICLE  IV. 


RIGHTS  OF  TRtrSTEES. 


Section  1205.  Indemniflcation  of  trustee. 

1206.  Compensation  of  trustee. 

1207.  Involuntaiy  trustee. 

Skc.  1205.  A  trustee  is  entitled  to  the  payment,  out  of  the 
trust  property,  of  all  expenses  actually  and  properly  incurred 
lyy  hAm  in  the  performance  of  his  trust.  He  is  entitled  to  the 
repayment  of  even  unlawful  expenditures,  if  they  were  pro- 
ductive of  actual  benefit  to  the  estate. 

Sec.  1206.  When  a  declaration  of  trust  is  silent  upon  the^p?,';PSi!*^***'' 
subject  compensation,  the  trustee  Is  entitled  to  the  same  com- 
pensation as  an  executor.  If  it  specifies  the  amount  of  his 
compensation,  he  is  entitled  to  the  amount  thus  specified,  and 
no  more.  If  it  directs  that  he  shall  be  allowed  a  compensa- 
tion, but  does  not  specify  the  rate  or  amount,  he  is  entitled  to 
sucli  comx>eiisation  as  may  be  reasonable  under  the  circum- 
stances. 

Sec-  1207.  An  involuntary  trustee,  who  becomes  such  t^Stei.'*"**'^ 
thxougliliis  own  fault,  has  none  of  the  rights  mentioned  in  this 
article. 


ARTICLE  V. 


TERMINATION  OF  THE  TRUST. 


SacnoH  1208.  Tnut,  how  extinguished. 

1209.  Notrerocable. 

1210.  Trustee's  oiBce,  how  vacated. 

1211.  Trustee,  how  dischai:ged. 

1212.  Removal  by  district  court 


Digitized  by 


330 


CIVIL  GODB. 


exTScuiihod.  Sec.  1208.  A  trast  is  extinguished  by  the  entire  fulfillment 
of  its  object,  or  by  such  object  becoming  impossible  or  im- 
lawful. 

Notrovocabie.  I20d.  A  trust  canuot  be  revoked  by  the  trustor  after  its 

acceptance,  actual  or  presumed,  by  the  trustee  and  beneficia- 
ries, except  by  the  consent  of  all  the  beneficiaries,  unless  the 
declaration  of  trust  reserves  a  power  of  revocation  to  the  trus- 
tor, and  in  that  case  the  power  must  be  strictly  pursued. 

offl?e.Yow'va.     Sec.  1210.  The  office  of  a  trustee  is  vacated: 

1.  By  his  death;  or, 

2.  By  his  discharge. 

diwblrged^**''  Sec.  1211.  A  trustee  can  be  discharged  from  his  trust  only 
as  follows: 

1.  By  the  extinction  of  the  trust; 

2.  By  the  completion  of  his  duties  under  the  trust; 

3.  By  such  means  as  may  be  prescribed  by  the  declaration 
of  trust; 

4.  By  the  consent  of  the  beneficiary,  if  he  has  capacity  to 
contract; 

5.  By  the  judgment  of  a  competent  tribunal,  in  a  direct 
proceeding  for  that  purpose,  that  he  is  of  unsound  mind;  or, 

6.  By  the  district  court. 

•upJSJJI wSt.  Sec.  1212.  The  district  court  may  remove  any  trustee  who 
has  violated  or  is  unfit  to  execute  the  trust. 


ARTICLE  VI. 


SUCCESSION  OR  APPOINTMENT  OF  NEW  TRUSTEES. 


Section  1213.  Vacant  trusteeship  filled  by  court 

1214.  Survivorsliip  between  co-trustees. 

1215.  District  court  as  trustee. 

Vacant  trail-     Sec.  1213.  The  distiict  court  may  appoint  aitrustee  when- 
b^cottrL*^^^  ever  there  is  a  vacancy,  and  the  declaration  of  trust  does  not 
provide  a  practicable  method  of  appointment. 
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Sec.  1214.  On  the  death,  renunciation  or  discharge  of  one  ^JJl^^Jn^"'^*'* 
of  several  co-trustees,  the  trust  survives  to  the  others.  co-iruatces. 

Sec.  1215.  When  a  trust  exists  without  any  appointed  trus-  ,^°rM?Jl''°°'* 
tee^  or  where  all  the  trustees  renounce,  die  or  are  discharged, 
the  district  court  must  exeaite  the  trust  until  another  trustee 
is  appointed. 


Abticlb  I.  Definition  of  agency. 

U.  Authoritj  of  agents. 
III.  Mutual  qbligations  of  principals  and  third  persons. 
rV.  Obligations  of  agents  to  third  persons. 

V,  Delegation  of  agency. 

VI.  Termination  of  agency. 


TITLE  IX. 


AGENCY. 


CuAFTEB  I.  Agency  in  general. 

II.  Particular  agencies. 


CHAPTER  I. 


AGENCY  IN  GENERAL. 


ARTICLE  I. 


DEFINITION  OF  AGENCY. 


Bscnoiv  1216.  Agency,  what. 

1^7.  Who  may  appoint  and  who  Biay  be  an  agent 
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SscTioK  1218.  Agents,  general  or  special. 


1219.  Agency,  actual  or  ostensible. 

1220.  Actual  agency. 

1221.  Ostensible  agency. 


Agency,  what,  g^^^  1216.  An  agent  is  one  who  represents  another,  called 
the  principal,  in  dealings  with  third  persons.  Such  represen- 
tation is  called  agency. 

polX»iId"whir    Sec.  1217.  Any  person,  having  capacity  to  contract,  may 
bean      appoint  an  agent;  and  any  person  may  be  an  agent. 

Agents,  gen-     Sec.  1218.  An  agent  for  a  particular  act  or  transaction,  is 

eral  or  special. 

called  a  special  agent.   All  others  are  general  agents. 

D^steMibiel'^    S**^'  ag^iicy  is  either  actual  or  ostensible. 

•Actnaugency.  Sec.  1220.  Au  agcucy  is  actual  when  the  agent  is  really  em- 
ployed by  the  principal. 

^^j^««»*wo  Skc.  1221.  An  agency  is  ostensible  when  the  principal  in- 
tentionally, or  by  want  of  ordinary  care,  causes  a  third  per- 
son to  believe  another  to  be  his  agent,  who  is  not  really  em- 
ployed by  him. 


SscnoN  1222.  What  authority  may  be  conferred. 

1223.  Agent  may  perform  acts  required  of  principal  by  Code. 
1221  Agent  cannot  have  authority  to  defraud  principai. 

1225.  Creation  of  agency. 

1226.  Consideration,  unnecessary. 

1227.  Form  of  authority. 

1228.  Ratification  of  agent^s  act 

1229.  Ratification  of  part  of  a  transaction. 

1230.  When  ratification  void. 

1281.  Ratification  not  to  work  ii^uiy  to  third  persons. 

1282.  Rescission  of  ratification. 
1238.  Measure  of  agent's  authority. 
1234.  Actual  authority,  wliat. 


ARTICLE  II. 


AUTHORITY  OF  AGENTS. 
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1235.  Ostensible  authority,  what. 

1236.  Agent's  authority  as  to  persons  having  notice  of  restrictions 

upon  it. 

1237.  Agent's  necessary  authority. 

1238.  Agent's  power  to  disobey  instructions. 

1239.  Authority  to  be  construed  by  its  specific,  rather  than  by  its  gen- 

eral, terms. 

1240.  Exceptions  to  general  authority. 

1241.  What  included  in  authority  to  sell  personal  property. 

1242.  What  included  in  authority  to  sell  real  property. 

1243.  Authority  of  generftl  agent  to  receive  price  of  property. 

1244.  Authority  of  special  agent  to  receive  price. 

Sec.  1222.  An  agent  may  be  authorized  to  do  any  acts  ^^Jj  JJ^*'**'- 
whicli  his  principal  might  do,  except  those  to  which  the  latter  conferred, 
is  bound  to  give  his  personal  attention. 

Skc.  1223.  Every  act  which,  according  to  this  Code,  may  be 
done  by  or  to  any  person,  may  be  done  by  or  to  the  agent  of 
sneta.  person  for  that  purpose,  unless  a  contrary  intention  Sode.^*  ^ 
clearly  appears. 

Sec.  1224.  An  agent  can  never  have  authority,  either  actual  Agent  cannot 
or  ostensible,  to  do  an  act  which  is,  and  is  known  or  suspect-  to  defk-aad  ^ 
ed  bjT  the  person  with  whom  he  deals  to  be,  a  fraud  upon  the 
principal. 

Sec.  1225.  An  agency  may  be  created,  and  an  authority 
may  be  conferred,  by  a  precedent  authorization,  or  a  subse-  « 
qnent  ratification. 

Sec.  1226.  A  consideration  is  not  necessary  to  make  an  consideration 

unnecessary. 

antbority,  whether  precedent  or  subsequent,  binding  upon 
the  principal. 

Sec-  1227.  An  oral  authorization  is  sufficient  for  any  pur-  Form  of 

*  anthority. 

pose,  except  that: 

1.  An  authority  to  enter  into  a  contract  under  seal  can  only 
be  given  by  an  instrument  under  seal;  and, 

2.  An  authority  to  enter  into  a  contract  for  the  transfer  of 
real  property,  or  to  declare  a  trust  in  relation  thereto,  can 
only  be  given  in  writing. 

Sec.  1228.  A  ratification  can  be  made  only  in  the  manner  ^Ratification 

^"^^  of  agcut  a  act. 

that  wonld  have  been  necessary  to  confer  an  original  author- 
ity for  the  act  ratified,  or,  where  an  oral  authorization  would 
suffice,  by  accepting  or  retaining  the  benefit  of  the  act,  with 
notice  thereof. 

30 
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or^"fSf*l?"  Sec.  1229.  Ratification  of  part  of  an  indivisible  transaction 
irawactiou.    jg  ^  ratification  of  the  whole. 

caXWd!^'  Sec.  1230.  A  ratification  is  not  valid  unless,  at  the  time  of 
ratifying  the  act  done,  the  principal  has  power  to  confer  au' 
thority  for  such  an  act. 

iiouo  wOTk"  Sec.  1231.  No  authorized  act  can  be  made  valid,  retroac- 
i^reSJ?^^  tively,  to  the  prejudice  of  third  persons,  without  their  consent 

onitifi^Aton  ^  ratification  may  be  rescinded  when  made  with- 

out such  consent  as  is  required  in  a  contract,  or  with  an  imper 
feet  knowledge  of  the  material  facts  of  the  transaction  rati- 
fied, but  not  otherwise. 

ftgfntT'***^  Sec.  1233.  An  agent  has  such  authority  as  the  principal, 
authority.      actually  or  ostensibly,  confers  upon  him. 

thority?\?hit.  Sec.  1234.  Actual  authority  is  such  as  a  principal  intention- 
ally confers  upon  the  agent,  or  intentionally  or  by  want  of 
ordinary  care,  allows  the  agent  to  believe  himself  to  possess. 

ostensible      Sec.  1235.  Ostensible  authority  is  such  as  a  principal  iji- 

authority,wliat.       , .  -  .     «       ■«.  ,i 

tentionally,  or  by  want  of  ordinary  care,  causes  or  allows  a 
third  person  to  believe  the  agent  to  possess. 

thtm^MU)*"      Sec.  1236.  Every  agent  has  actually  such  authority  as  is 
SStice^f*^''*"*  defined  by  this  Title,  unless  speciaUy  deprived  thereof  by  his 
ulSJMt*?'"^"    principal,  and  has  even  then  such  authority  ostensibly,  ex- 
cept as  to  persons  who  have  actual  or  constructive  notice  of 
the  restriction  upon  his  authority.  ' 

jimIIS^?        Sec.  1237.  An  agent  has  authority: 

authority.        1^  To  do  everything  necessary,  or  proper  and  usual  iu  the 

ordinary  course  of  business,  for  effecting  the  purpose  of  his 

agency;  and, 

2.  To  make  a  representation  respecting  any  matter  of  fact, 
not  including  the  terms  of  his  authority,  but  upon  which  his 
right  to  use  his  authority  depends,  and  the  truth  of  which 
cannot  be  determined  by  the  use  of  reasonable  diligence  on 
the  part  of  the  person  to  whom  the  representation  is  made. 

cr1odi8ob|?^'    Sec.  1238.  An  agent  has  power  to  disobey  instructioiis  in 
instrnctions.   dealing  with  the  subject  of  the  agency,  in  cases  where  it  is 
clearly  for  the  interest  of  his  principal  that  he  should  do  so, 
and  there  is  not  time  to  communicate  with  the  principal. 
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Sec.  1239.  When  an  authority  is  given  partly  in  general,  |>e^co?8^?Qjd^^ 
and  partly  in  specific  terms,  the  general  anthority  gives  no  JiJ^I^IJj;^ 
liigher  powers  than  those  specifically  mentioned.  general  torme. 

Sec.  1240.  An  authority  expressed  in  general  terms,  how-g^^xMptionsto 
ever  broad,  does  not  authorize  an  agent:  anihority. 

1.  To  act  in  his  own  name,  unless  it  is  in  the  usual  com*se 
of  his  business  to  do  so; 

2.  To  define  the  scope  of  his  agency;  or, 

3-  To  do  any  act  which  a  trustee  is  forbidden  to  do  by  ar- 
ticle H,  of  chapter  I,  of  the  last  Title. 

Sec.  1241.  An  authority  to  sell  personal  property  i^^cludes^^whaMnciad- 
authority  to  warrant  the  title  of  the  principal,  and  the  quality  Jf^«^J^p^^^^ 
and  quantity  of  the  property. 

Sec.  1242.  An  authority  to  sell  and  convey  real  property  what  incimi- 

,     T  xi_  X       .       .1  1  i      ^  ^  ed  In  authority 

incliiaes  authority  to  give  the  usual  covenants  of  warranty. 

Sec.  1243.  A  general  agent  to  sell,  who  is  intrusted  by  the^e^J^J^J^JJ^f 
principal  with  the  possession  of  the  thing  sold,  has  authority  Spro^ny.'*'''' 
to  receive  the  price. 

Sec.  1244.  A  special  agent  to  sell  has  authority  to  receive  ^^i2*;jJJ.y^^^ 
the  price  on  deliveiy  of  the  thing  sold,  but  not  after^vards.     receive  price. 


ARTICLE  III. 


Ml'TlTAI.  OBLIGATIONS  OF  PRINCIPALS  AND  THIRD  PERSONS. 


SKCTioif  1345.  Principal  how  affected  by  acts  of  agent  within  the  scope  of  his 
authority. 

1346.  Principal,  when  bound  by  incomplete  execution  of  authority. 

1247.  Notice  to  agent,  when  notice  to  principal. 

1048.  Obligation  of  principal  when  agent  exceeds  his  authority. 

1249.  For  acts  done  under  a  merely  ostensible  authority. 

1250.  When  exclusive  credit  is  given  to  agent. 

1251.  Bights  of  person  who  deals  with  agent  without  knowledge  of 

his  agency. 

1252.  Effect  of  a  written  instrument  by  which  the  agent  intends  to  bind 

the  principal. 

1253.  Principal's  responsibility  for  agent's  negligence  or  omisson.! 
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1254.  Principars  responsibility  for  wrongs  wlUfully  committed  by  the 
agent. 

^  Prindpftij^  ^     Sec.  1246.  An  agent  represents  his  principal  for  all  purposes 
Jviilfn  fir*^  ^  within  the  scope  of  his  actual  or  ostensible  authprity,  and  all 
jcoge  omii    the  rights  and  liabilities  which  would  accrue  to  the  agent 
from  transactions  within  such  limit,  if  they  had  been  entered 
into  on  his  own  account,  accrue  to  the  principal. 
Principal,       Sec.  1240.  A  principal  is  bound  by  an  incomplete  execution 
incom^leto     of  an  authority,  when  it  is  consistent  with  the  whole  purpose 
authority,      and  scope  thereof,  but  not  otherwise. 

a-em"when  I'^T-  As  agaiust  a  principal,  both  principal  and  agent 

noiice^to**"  are  deemed  to  have  notice  of  whatever  either  has  notice  of, 
^  and  ought,  in  good  faith  and  the  exercise  of  ordinary  care 

and  diligence,  to  communicate  to  the  other. 
pr?nc"p(?i'whea  Whcu  au  agcut  cxcccds  Ms  authority,  hisprinci- 

hfsauthoriuy!  P^^    bouud  by  his  authorized  acts  so  far  only  as  they  can  be 

plainly  separated  from  those  which  are  [un] authorized. 
For  acts  done    Sec.  1249.  A  principal  is  bound  by  acts  of  his  agents  under 
S?ten»fbie^"*^^  a  merely  ostensible  authority,  to  those  persons  only  who  have 
authority.         good  faith,  and  without  ordinary  negligence,  incurred'a 

liability,  or  parted  with  value,  upon  the  faith  thereof. 

BivT?Siit!?°'  1250.  K  exclusive  credit  is  given  to  an  agent  by  the 

given'io  agcAt.  persou  dealing  with  him,  his  principal  is  exonerated  by  pay- 
ment or  other  satisfaction  made  by  him  to  his  agent,  in  good 
faith,  before  receiving  notice  of  the  creditor's  election  to  hold 
him  responsible. 

Rights  of  Sec.  1251.  One  who  deals  with  an  agent,  without  knowing 
S^ST^'th  Jgent  or  having  reason  to  believe  that  the  agent  acts  as  such  in  the 
Tdge  of  hu^^^ '  transaction,  may  set  off,  against  any  claim  of  the  principal 
agency.        arisiug  out  of  the  same,  all  claims  which  he  might  have  set 

off  against  the  agent  before  notice  of  the  agency, 
written  insW  instrument  within  the  scope  of  his  authori- 

Jh^igcntYi?^^  ty,  whether  under  seal  or  not,  by  which  an  agent  intends  to 
thS^priScUa?  ^^^^      principal,  does  bind  him,  if  such  intent  is  plainly 

inferable  from  the  instrument  itself. 

relJlSSSuty  Uuless  required  by  or  under  the  authority  of  law 

?cgigcncS  or  ^  cmploy  that  particular  agent,  a  principal  is  responsible 
omission.         ^j^jj.^  pcrsous  for  the  negligence  of  his  agent  in  the  trans- 
action of  the  business  of  the  agency,  including  wrongfdl  acts 
committed  by  such  agent  in,  and  as  a  part  of,  the  transaction 
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of  such  business;  and  for  his  willful  omission  to  faliill  the  ^ 
obligations  of  the  principal. 

Sec.  1254.  A  principal  is  responsible  for  no  other  wrongs  JX'i^u: 
committed  by  his  agent,  than  those  mentioned  in  the  last  sec- 
tion,  nnless  he  has  authorized  or  ratified  them,  even  though 
thejr  are  committed  while  the  agent  is  engaged  in  his  service. 


Sec-  1265.  One  who  assumes  to  act  as  an  agent  thereby  war-  ^^^^fy 
rants,  to  all  who  deal  with  him  in  that  capacity,  that  he  has 
the  authority  which  he  assumes. 

Sec.  1266.  One  who  assumes  to  act  as  an  agent  is  responsi-  epJlSiJlnit^to 
ble  to  third  persons  as  a  principal  for  his  acts  in  tlie  course  ^^'^p*'"®*^** 
of  his  agency,  in  any.  of  the  following  cases,  and  in  no  others : 

X.  "When,  with  his  consent,  credit  is  given  to  him  person- 
ally in  a  transaction;  « 

a.  WTien  he  enters  into  a  written  contract  in  the  name  of  his 
principal,  withont  believing,  in  good  faith,  that  he  has  au- 
thority to  do  so;  or, 

3.  "When  his  acts  are  wrongful  in  their  nature. 

Ssc.  1257.  If  an  agent  receives  anything  for  the.  benefit  of  j^g^J{*8atiJB  of 
Yiis  principal,  to  the  possession  of  which  another  person  is  "^t^fy^SrSX 
entitled,  he  mnst,  on  demand,  surrender  it  to  such  person,  or 
so  much  of  it  as  he  has  nnder  his  control  at  the  time  of  de- 
marnd,  on  being  indemnified  for  any  advance  which  he  has 
ma^e  to  his  principal,  in  good  faith,  on  account  of  the  same; 
SLtiA  is  responsible  therefor,  if,  after  notice  from  the  owner,  he 
delivers  it  to  his  principal. 


ARTICLE  IV- 


OBJLIGATIONS  OF  AGENTS  TO  TmRD  I-ERSONS. 


Secxiox  1255.  Warranty  Ot  authority. 


1256.  Agent's  responsibility  to  third  persons. 

1257.  Obligation  of  agent  to  surrender  property  to  third  person. 

1258.  Agent  not  having  capacity  to  contract. 
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haying  M^Jciiy  "^^^  provisions  of  this  article  are  subject  to  the 

to  contract.    provisioHs  of  Part  I  of  the  First  Division  of  this  Code. 


ARTICLE  V. 


DELEGATION  OF  AGENCY. 


Section  1259.  Agent's  delegation  of  his  powers. 

1260.  Agent's  unauthorized  employment  of  sub-agent. 

1261.  Sub-agent,  rightftilly  appointed,  represents  principal. 

Agent'B         Sec.  1259.  An  agent,  unless  specially  forbidden  by  hisprin- 
hte^i^weA.^'  dpal  to  do  so,  can  delegate  his  powers  to  another  person  in 
any  of  the  foUowing  cases,  and  in  no  others: 

1.  When  the  act  to  be  done  is  purely  mechanical; 

2.  When  it  is  such  as  the  agent  cannot  himself,  and  the 
sub-agent  can,  lawftQly  perform; 

3.  When  it  is  the  usage  of  the  place  to  delegate  such  pow- 
ers; or, 

4.  When  such  delegation  is  specially  authorized  by  the 
principal. 

thtSiedem*"'  1260.  If  au  ageut  employs  a  sub-agent  witiioutauthor- 

p^oymentof    ity^  the  foHuer  is  a  principal,  and  the  latter  his  agent,  and 
the  principal  of  the  former  has  no  connection  with  the  latter. 


Sec.  1261.  A  eub-agent,  lawfully  appointed,  represents  the 
j^ntSre^^  principal  in  like  manner  with  the  original  agent;  and  the 
original  agent  is  i 
of  the  sub-agent. 


■ontB  principal,  ^j^gj^^^j  ageut  is  uot  respousible  to  third  persons  for  the  acts 
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ARTICLE  VI. 


TEBMINATION  OF  AGENCY. 


SBcnoN  1262, 1263.  Termination  of  agency. 

Sec.  1262.  An  agency  is  tenninated,  as  to  every  person  hav- 
ing notice  thereof,  by: 

1.  The  expiration  of  its  term; 

2.  The  extinction  of  its  subject; 

3.  The  death  of  the  agent; 

4.  His  renunciation  of  the  agency;  or, 

5.  The  incapacity  of  the  agent  to  act  as  such. 

Sec.  1263.  Unless  the  power  of  an  agent  is  coupled  with  an 
interest  in  the  subject  of  the  agency,  it  is  terminated  as  to 
every  person  having  notice  thereof,  by  : 

1.  Its  revocation  by  the  principal; 

2.  His  death;  or, 

3.  His  incapacity  to  contract. 


CHAPTER  II. 

PARTICUItAB  AGENCIES. 

Article  I.  Auctioneers, 
n.  Factors. 

in.  Shipmasters  and  pilots. 
IV.  Ship's  managers. 
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ARTICLE  I. 


AUCTIONEERS. 


SBcnoi?  1264  Auctioneer's  authority  from  the  seller. 

1265.  Auctioneer's  authority  from  the  bidder. 


Auctioneer  *     Sec.  1264.  An  auctioneer,  in  the  absence  of  special  anthor- 

•nthority  ttom 

the  seller.      ization  or  usage  to  the  contrary,  has  authority  from  the  seller, 


only  as  follows: 

1.  To  sell  by  public  auction  to  the  highest  bidder; 

2.  To  sell  for  cash  only,  except  such  articles  as  are  usually 
sold  on  credit  at  auction; 

3.  To  warrant  in  like  manner  with  other  agents  to  sell,  ac- 
cording to  section  1241; 

4.  To  prescribe  reasonable  rules  and  terms  of  sale; 

5.  To  deliver  the  thing  sold,  upon  payment  of  the  price; 

6.  To  collect  the  price;  and. 


7.  To  do  whatever  else  is  necessary,  or  proper  and  usual, 
in  the  ordinary  course  of  business,  for  effecting  these  pur- 
poses. 

•aappiq  oqi    Sec.  1265.  Au  auctioueer  has  authority  from  a  bidder  at  the 
"^uoipSy**  auction,  as  well  as  from  the  seller,  to  bind  both  by  a  memo- 
randum of  the  contract  as  prescribed  in  the  Title  on  Sale. 


ARTICLE  n. 


FACTORS. 


Sbction  1266.  Factor,  what. 

1267.  Actual  authority  of  fiictor. 

1268.  Ostensible  authority. 
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Sec.  1266.  A  factor  is  an  agent,  who  is  employed  to  buy  or 
sell  property  in  his  own  name,  and  who  is  intrusted  by  his 
prindpal  with  the  possession  thereof. 

Sec,  1267.  In  addition  to  the  authority  of  agents  in  generMiyTicio^*''^ 
al,  a  factor  has  actual  authority  from  his  principal,  unless 
specially  restricted: 

1.  To  insure  property  consigned  to  him  uninsured; 

2.  To  seU,  on  credit,  anything  intrusted  to  him  for  sale,  ex- 
cept such  things  as  it  is  contrary  to  usage  to  sell  on  credit; 
but  not  to  pledge,  mortgage,  or  barter  the  same;  and, 

3.  To  delegate  his  authority  to  his  partner  or  servant,  but 
not  to  any  person  in  an  independent  employment. 

Sec.  1^.  A  factor  has  ostensible  authority,  as  to  persons  au^hority!"^* 
baying  no  notice  that  the  property  with  which  he  deals  is  not 
his  own,  to  deal  with  it  in  any  manner. 


ARTICLE  III. 


SHIP  MASTERS  AND  PILOTS. 


Skctiok  1260.  Authority  of  shipmaster  on  behalf  of  shipowner. 

1270.  Authority  to  borrow. 

1271.  Authority  on  behalf  of  owners  of  cargo. 

1272.  Power  to  make  contracts. 
1278.  Power  to  hypothecate. 

1274.  Master's  power  to  sell  ship. 

1275.  Master's  power  to  sell  cargo. 

1276.  Authority  to  ransom  ship. 

1277.  Abandonment  terminates  master's  power. 

1278.  Personal  liability  for  contracts  concerning  the  ship. 

1279.  Liability  for  acts  of  persons  employed  upon  the  ship. 

1280.  Responsibility  for  negligence  of  pilot. 

f 

Sbc.  1269.  The  master  of  a  ship  is  a  general  agent  for  its  Bhtpmaate/on' 

owner  in  all  matters  concerning  the  same.  ?hiS2™r. 

Sec.  1270.  The  master  of  a  ship  has  authority  to  borrow  ^^uthoHty  to 

money  on  the  credit  of  its  owner,  if  it  is  necessary  to  enable 
31 
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hini  to  complete  the  voyage,  and  if  neither  the  owner  nor  his 
proper  agent  for  such  matters  can  be  consulted,  without  inju- 
rious delay. 

behalf  of  owu-     Sec.  1271.  The  master  of  a  ship,  during  a  voyage,  is  a  gen- 
ere  of  cargo,    ^^^^j  agent  for  each  of  the  owners  of  the  cargo,  and  has  au- 
thority to  do  whatever  they  might  do  for  the  preservation  of 
their  respective  interests,  except  to  sell  or  hjrpothecate  the 
same. 

lurkrwntrtcts.  Sec.  1272.  The  master  of  a  ship  may  procure  all  its  neces- 
sary repairs  and  supplies,  may  engage  cargo  and  passengers 
for  carriage,  and  in  foreign  port,  may  enter  into  a  charter- 
party;  and  his  contracts  for  these  purposes  bind  the  owner  to 
the  fall  amount  of  the  value  of  the  ship  and  freightage. 

hy^Thlcate.  ^EC.  1273.  The  master  of  a  ship  may  hypothecate  the  ship, 
freightage  and  cargo,  in  the  cases  prescribed  by  the  chapters 
on  Bottomry  and  Respondentia,  and  in  no  others. 

cr^-JVciuhTp'?'  Sec.  1274.  When  a  ship,  whether  foreign  or  domestic,  is  se- 
riously injured,  or  the  voyage  is  otherwise  broken  up,  beyond 
the  possibility  of  pursuing  it,  the  master,  in  case  of  necessity, 
may  sell  the  ship  without  instructions  from  the  owners,  unless 
by  the  earliest  use  of  ordinary  means  of  communication,  he 
can  inform  the  owners,  and  await  their  instructions. 

jwww  to  seii      Sec.  1275.  The  master  of  a  ship  may  sell  the  cargo,  if  the 
cargo.         voyage  is  broken  up  beyond  the  possibility  of  pursuing  it, 
and  no  other  ship  can  be  obtained  to  carry  it  to  its  destina- 
tion, and  the  sale  is  otherwise  absolutely  necessary. 

ransom'^Ihip!''  Sec.  1276.  The  master  of  a  ship,  in  case  of  its  capture,  may 
engage  to  pay  a  ransom  for  it,  in  money  or  in  part  of  the  car- 
go, and  his  engagement  will  bi^d  the  ship,  freightage  and 
cargo. 

tjminj^^^^^^      Sec.  1277.  The  power  of  the  master  of  a  ship  to  bind  its 
master  8  power,  ^^^j.^     j.^^  ownors  of  the  cargo,  ceases  upon  the  abandon- 
ment of  the  ship  and  frieghtage  to  insurers. 
biutJX-^MlJ"     Sec.  1378.  Unless  otherwise  expressly  agreed,  or  unless  the 
iSS^the^wp!""  contracting  parties  give  exclusive  credit  to  the  owner,  the  mas- 
ter of  a  ship  is  personally  liable  upon  his  contracts  relative 
thereto,  even  when  the  owner  is  also  liable. 
acuof^lli?Bin8     Sec.  1279.  The  master  of  a  ship  is  liable  to  third  persons 
xhtlhJpf^      for  the  acts  or  negligence  of  persons  employed  in  its  naviga- 
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tion,  whether  appointed  by  him  or  not,  to  the  same  extent  as 
the  owner  of  the  ship. 

Sec.  1280.  The  owner  or  master  of  a  ship  is  not  responsible  f?r'*n!SfigcnM 
for  the  negligence  of  a  pilot  whom  he  is  bound  by  law  to  em- 
ploy;  but  if  he  is  allowed  an  option  between  pilots,  some  of 
whom  are  competent,  or  is  required  only  to  pay  compensation 
to  a  pilot,  whether  he  employs  him  or  not,  he  is  responsibh^ 
to  third  persons. 


Sscnoiff  1281.  What  powers  manager  has. 
1382.  What  powers  he  has  not. 

Sec.  1281.  A  ship's  manager  has  power  to  make  contracts  mMLglr^M*" 
requisite  for  the  performance  of  his  duties  as  such;  to  enter 
into  charter-parties,  or  make  contracts  for  carriage;  and  to 
settle  for  freightage  and  adjust  averages. 

Sec.  1282.  Without  special  authority,  a  sliip's  manager  can-  ueTwUt!''''"' 
not  borrow  money,  or  give  up  the  lien  for  freightage,  or  pur- 
chase a  cargo,  or  bind  the  owners  of  the  ship  to  an  insurance. 


ARTICLE  IV. 


Sinp'S  MANAOEHS. 


TITLE  X. 


PAnTNEBSHlP. 


CnAPTEE  1.  Partnership  in  general. 
II.  General  partnership. 
111.  Special  partnership. 
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CHAPTER  I. 


PAETlTBKSniP  IN  GENEKAL- 


'  Article  I.  What  constitutes  a  partnership. 

n.  Partnership  property. 

III.  Mutual  obligations  of  partners. 

IV.  Renunciation  of  partnership. 


ARTICLE  I. 


WHAT  CONSTITUTES  A  PARTNERSHIP. 


SscTiOK  1283.  Partnenship,  what. 

1284.  Ship  owners. 

1285.  Formation  of  partnership. 

wSS*"*"^*^'  Sec.  1283.  Partnership  is  the  association  of  two  or  more 
persons,  for  the  purpose  of  carrying  on  business  together,  and 
dividing  its  profits  between  them. 

Shipowners,    g^.^  i284.  Part  owners  of  a  ship  do  not,  by  simply  usingit 
in  Joint  enterprise,  become  partners  as  to  the  ship. 

p^toSShu?®'  Sec.  1285.  A  partnership  can  be  formed  only  by  the  consent 
of  all  the  parties  thereto,  and  therefore  no  new  partner  can 
be  admitted  into  a  partnership,  without  the  consent  of  eveiy 
existing  member  thereof. 
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ARTICLE  n. 

PARTNEBSIIIP  PROPERTY. 


Secxion  1286.  Partnership  property,  what 

1287.  Partner's  interest  in  partnership  property. 

1288.  Partner's  share  in  profits  and  losses. 

1289.  When  division  of  losses  implied. 

1290.  Partner  may  require  application  of  partnership  property. 

1291.  What  property  is  partnership  property. 

Sec.  1286.  The  property  of  a  partnership  consists  of  all  that  prJjSSjfwlSt. 
is  contributed  to  the  common  stock  at  the  formation  of  the 
partnersliip,  and  of  all  that  is  subsequently  acquired  thereby . 

Sjso.  1287.  The  interest  of  each  member  of  a  partnership  ex-  ^j^^^tln 
tends  to  eyery  portion  of  its  property.  prolSnJ"^ 

Sec.  1288.  In  the  absence  of  an  agreement  on  the  subject,  giSTSfpronts 
tlie  shares  of  partners  in  the  profits  or  loss  of  the  business  are  »nd  losses, 
equal,  and  the  share  of  each  in  the  partnership  property  is 
tlie  value  of  his  original  contribution,  increased  or  diminished 
lyy  liifl  share  of  profit  or  loss. 

Sec.  1289.  An  agreement  to  divide  the  profits  of  a  business  onoF^es*^*"***" 
implies  an  agreement  for  a  corresponding  division  of  its  loss-*™^"*^- 
es,  unless  it  is  otherwise  expressly  stipulated. 

Sec.  1290.  Each  member  of  a  partnership  may  require  its  reqSiwIJppuJi- 
property  to  be  applied  to  the  discharge  of  its  debts,  and  has  a  "hip  proj^^ftlr"' 
lien  upon  the  shares  of  the  other  partners  for  this  purpose,  ofSSJtS?**^ 
and  for  the  payment  of  the  general  balance,  if  any,  due  to 
Mm. 

Sec.  1291.  Property,  whether  real  or  personal,  acquired  with  Jf^^^f^^ 
partnership  funds,  is  presumed  to  be  partnership  property.    Sip  property. 
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ARTICLE  III. 

MUTUAL  OBLIGATIONS  OF  PARTNERS. 


trnitees  for 
each  other. 


Section  1292.  Partners,  trustees  for  each  other. 

1293.  Good  &ith  to  be  observed  between  partners. 

1294.  Mutual  liability  of  partners  to  account. 

1295.  No  compensation  for  services  to  firm. 

wtees  tor       Sec.  1292.  The  relations  of  partners  are  confidential.  They 
are  trustees  for  each  other,  within  the  meaning  of  Chapter  I 
of  the  Title  on  Trusts.   Their  obligations,  as  such  trustees, 
are  defined  by  that  chapter. 
bJ^bS^Jlfd  •^2^^-  proceedings  connected  with  the  formation, 

p!rtL?i5.  conduct,  dissolution,  and  liquidation  of  the  partnership,  even' 
partner  is  bound  to  act  in  the  highest  good  faith^toward  his 
copartners.  He  may  not  obtain  any  advantage  over  them  in 
the  partnership  aflTairsby  the  slightest  misrepresentation,  con- 
cealment, threat,  or  adverse  pressure  of  any  kind. 
ity^of^SiJtoers  Sec.  1294.  Each  member  of  a  partnership  must  account  to  it 
to  account,  everything  that  he  receives  on  account  thereof,  and  is  en- 
titled to  reimbursement  therefrom  for  everything  that  he  prop- 
erly expends  for  the  benefit  thereof,  and  to  be  indemnified 
thereby  for  all  losses  and  risks  which  he  necessarily  incurs  on 
its  behalf. 

ti^^ftJ  wSrt!*"  Sec.  1295.  A  partner  is  not  entitled  to  any  compensation 
ees  to  linn.    f^j.  gei^(5es  rendered  by  him  to  the  partnership. 


ARTICLE  IV. 


RENUNCIATION  OF  PARTNERSHIP. 


BscnoN  1296.  Renundation  of  future  profits  exonerates  from  liabiUty. 
1297.  EfEect  of  renundation. 
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Szc.  1296.  A  partner  may  exonerate  himself  from  all  ftit^i"®  of  ^twe  plSm^ 
liability  to  a  third  person  on  account  of  the  partnership,  by«2S«~^»j^y 
renouncing,  in  goodfaith,  all  participation  in  its  future  profits, 
and  giving  notice  to  such  third  person,  and  to  his  own  copart- 
ners, that  he  has  made  such  renunciation,  and  that,  so  far  as 
may  be  in  his  power,  he  dissolves  the  partnership,  and  does 
not  intend  to  be  liable  on  account  thereof  for  the  future. 

Sec.  1297.  After  a  partner  has  given  notice  of  his  renuncia-  reSuScia^ion. 
tion  of  the  partnership,  he  cannot  claim  any  of  its  subsequent 
profits,  and  his  copartners  may  proceed  to  dissolve  the  part- 
nership. 


CHAFTER  II. 


OKNEUAL  PAETNEUSinP. 

Artici^  I.  What  is  a  general  partnership. 

II.  Powers  and  authority  of  partners. 

III.  Mutual  obligations  of  partners. 

IV.  Liability  of  partners. 

V.  Termination  of  partnership. 
VI.  Liquidation. 
VII.  Of  the  use  of  fictitious  names. 


ARTICLE  I. 


WHAT  18  A  GENERAL  PAnTNERSIIIP. 


Sicnos  1396.  General  partnership,  wbat 

Sec.  1298.  Every  partnership,  that  is  not  formed  in  accor-  neMWp?lKL* 
dance  with  the  law  concerning  special  partnership,  and  every 
special  partnership,  so  far  only  as  the  general  partners  are 
<'oncemed,  is  a  general  partnership. 
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ARTICLE  n. 

POWERS  AND  AUTHORITY  OF  PABTNERS. 

Section  1209.  Power  of  majority  of  partners.  i 
1900.  Authority  of  individual  partner. 
1301.  What  authority  partner  has  not. 
1902.  Partner's  acts  in  bad  faith,  when  ineffectual. 

jori^of^'"^    Sec.  1299.  Unless  otherwise  expressly  stipulated,  the  desd-  ! 
partners.      gjQ^     the  majority  of  the  members  of  a  general  partnership 
binds  it  in  the  conduct  of  its  business. 

indMdul^*''     Sec.  1300.  Every  general  partner  is  agent  for  the  partner- 
p*rta«^-       ship  in  the  transaction  of  its  business,  and  has  authority  to 
do  whatever  is  necessary  to  carry  on  such  business  in  the  or- 
dinary manner,  and  for  this  purpose  may  bind  his  copartners 
by  an  agreement  under  seal. 

itj  partner  has     Sec.  1301.  A  partner,  as  such,  has  not  authority  to  do  any  I 
*  of  the  following  acts,  unless  his  copartners  have  wholly  aban- 

doned the  business  to  him,  or  are  incapable  of  acting: 

1.  To  make  an  assignment  of  the  partnership  property,  or 
any  portion  thereof,  to  a  creditor,  or  to  a  third  person,  in  trust 
for  the  benefit  of  a  creditor  or  of  all  creditors;  I 

3.  To  dispose  of  the  good  will  of  the  business; 

3.  To  dispose  of  the  whole  of  the  partnership  property  at 
once,  unless  it  consists  entirely  of  merchandise; 

4.  To  do  any  act  which  would  make  it  impossible  to  caixy 
on  the  ordinary  business  of  the  partnership;  or, 

5-  To  do  any  other  act  not  within  the  scope  of  section  1900.  ^ 

in  bS  fclthf^**    Sec.  1302.  A  partner  is  not  bound  by  any  act  of  a  copart-  | 
whenineflfec-   ner  iu  bad  faith  toward  him,  though  within  the  scope  of  a 
partner's  powers,  except  in  favor  of  persons  who  have  in  good 
faith  parted  with  value  in  reliance  upon  such  act. 
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ARTICLE  m. 


MUTUAL  OBLIGATIONS  OF  PARTKKE8. 


SBcnoN  180a  Profits  of  individual  partners. 


1304.  In  what  business  partner  may  not  engage. 

1905.  In  what  he  may  engage. 

1306.  Must  account  to  the  firm  for  profits. 


Sec.  1308.  All  profits  made  by  a  general  partner,  in  the  indwwia' 
course  of  any  business  usually  carried  on  by  the  partnership,  p*^^*'- 
belong  to  the  firm. 

Sec-  1304.  A  general  partner,  who  agrees  to  give  his  per-neMp?rVnw'*" 
sonal  attention  to  the  business  of  the  partnership,  may  not"**^"^^****^ 
engage  in  any  business  which  gives  him  an  interest  adverse  to 
that  of  the  partnership,  or  which  prevents  him  from  giving  to 
»uch  business  all  the  attention  which  would  be  advantageous 
to  it. 

Sec.  1305.  A  partner  may  engage  in  any  separate  business,  ^Jj 
except  as  otherwise  provided  by  the  last  two  sections. 

Skc-  1306.  A  general  partner,  transacting  business  contrary  tJfhVtSS^^'^ 
to  the  provisions  of  this  article,  may  be  required  by  any  co-'°''P'*^*^- 
partner  to  account  to  the  partnership  for  the  profits  of  such 
business. 


ARTICLE  IV. 


LIABILITY  OF  PARTNERS. 


Sscmo:!  1307,  1308.  Liability  of  partners  to  third  persons. 
1900.  Liability  of  one  held  out  as  partner. 
1310.  No  one  liable  as  partner,  unless  held  out  as  such. 
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p«"SSIl"ir'  Sec.  1307.  Every  general  partner  is  liable  to  third  persons 
third  p«r.on..  ^j,^,  obligations  of  the  partnership,  joinUy  with  his  co- 

partners. 

funeral  pari-  Sec.  1308.  The  liability  of  general  partners  for  each  othor-g 
ncrs  for  "^^cr  8  ^^^^     defined  by  the  Title  on  Agency. 

on«  held  mxt'     Sec.  1309.  Any  one  permitting  himself  to  be  represented  as 
a«  partner.     ^  partner,  general  or  special,  is  liable  as  such  to  third  per- 
sons to  whom  such  representation  is  communicated,  who  on 
the  faith  thereof  give  credit  to  the  i)artnership. 

*Rp?tDer?*^^''  Sec.  1310.  No  one  is  liable  as  a  partner,  who  is  not  such  in 
L.uch:'^^'"''fact,  except  as  provided  by  the  last  section. 


ARTICa:.E  V. 


TERMINATION  OF  PAUTNEKSniP* 

Section  1311.  Duration  of  partncrehip. 

1812.  Total  dissolation  of  partnership. 

1313.  Partial  dissolution. 

1314.  Partner  entitled  to  dissolution. 

1315.  Notice  of  termination. 
1310.  Notice  by  change  of  name. 

parinewhfp?'  Seo.  1311.  If  uo  term  is  prescribed  by  agreement  for  its  du- 
ration, a  general  partnersliip  continues  until  dissolved  by  a 
partner  or  by  operation  of  law. 

tJnof  ^Slr3  Sec.  1312.  A  general  partnership  is  dissolved,  as  to  all  the 
partners: 

1.  By  lapse  of  the  time  prescribed  by  agreement  for  its  du- 
ration; 

2.  By  the  expressed  will  of  any  partner,  if  there  is  no  such 
agreement; 

3.  By  the  death  of  a  partner; 

4.  By  the  transfer,  to  a  person  not  a  partner,  of  the  interest 
of  any  partner  in  the  partnership  property ; 
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5.  By  war,  or  the  prohibition  of  commercial  intercourse,  be- 
tween the  country  in  which  one  partner  resides,  and  that  in 
which  another  resides;  or, 

6.  By  a  judgment  of  dissolution. 

Skc-  1313.  A  general  partnership  may  be  dissolved,  as  to  inSin!*^ 
liimself  only,  by  the  expressed  will  df  any  partner,  notwith- 
standing his  agreement  for  its  continuance,  subject,  however, 
to  liability  to  his  copartners  for  any  damage  caused  to  them 
thereby,  unless  the  circumstances  are  such  as  entitle  him  to  a 
Judgment  of  dissolution. 

Sec.  1314.  A  general  partner  is  entitled  to  a  iudgment  of  Ptrmcremi- 
dissolntion :  tiou. 

1.  When  he,  or  another  partner,  becomes  legally  incapable 
of  contracting; 

2.  When  another  partner  fails  to  perform  his  duties  under 
the  agreement  of  partnership,  or  is  guilty  of  serious  miscon- 
duct; or, 

3.  When  the  business  of  the  partnership  can  be  carried  on 
only  at  a  permanent  loss. 

Skc.  1315.  The  liability  of  a  general  partner  for  the  acts 
his  co-partners  continues,  even  after  a  dissolution  of  the  part- 
nership, in  favor  of  persons  who  have  had  dealings  with,  and 
Ijiren  credit  to,  the  partnership,  during  its  existence,  until  they 
have  had  personal  notice  of  the  dissolution;  and  in  favor  of 
other  persons,  until  such  dissolution  has  been  advertised  in  a 
newspaper  published  in  every  county  where  the  partnership, 
at  the  time  of  its  dissolution,  had  a  place  of  business;  to  the 
extent,  in  either  case,  to  which  such  persons  part  with  value, 
in  good  faith,  and  in  tlie  belief  that  such  partner  is  still  a 
member  of  the  firm. 

Sec.  1316.  A  change  of  the  partnership  name,  which  plain-  ^^^J^^J,^^ 
Ijr  indicates  the  withdrawal  of  a  partner,  is  sufficient  notice  of 
the  fact  of  such  withdrawal  to  all  persons  to  whom  it  is  com- 
municated. But  a  change  in  the  name  which  does  not  con- 
tain such  an  indication,  is  not  notice  of  the  withdrawal  of  any 
partner. 
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ARTICLE  VI. 


LIQUIDATION. 


Bbctior  1317.  Powers  of  partners  alter  dissolutioa 

1318.  Who  may  act  in  liquidation. 

1319.  Wlio  may  npt  act  in  liquidation. 

1820,  1321.  Powers  of  partners  in  liquidation. 


partnera  after  Sec.  1317.  After  the  dissolution  of  a  partnership,  the  pow- 
uaoinuon.  authority  of  the  partners  are  such  only  as  axe  jwe- 

scribed  by  this  article, 
in  liquldatfooL^    Sec.  1318.  Any  member  of  a  general  partnership  may  act 

in  liquidation  of  its  affairs,  except  as  provided  by  the  next 

section. 

actii  uqSfdJ-^'    Sec.  1319.  K  the  liquidation  of  a  partnership  is  committed, 
by  consent  of  all  the  partners,  to  one  or  more  of  them,  the 
others  have  no  right  to  act  therein;  but  their  acts  are  valid  is 
•   favor  of  persons  parting  with  value,  in  good  faith,  upon  the 
credit  thereof. 

^uenin       Seo.  1320.  A  partner  authorized  to  act  in  liquidation  may 
iqoidauon.    ^ollect,  compromisc  or  release  any  debts  due  to  the  partnership, 
pay  or  compromise  any  claims  against  it,  and  dispose  of  the 
partnership  property. 

Sec.  1321.  A  partner  authorized  to  act  in  liquidation  may 
enter,  in  the  name  of  the  firm,  into  any  obligation  by  way  of 
^satisfaction  of  a  partnership  debt,  or  as  a  collateral  security 
therefor,  but  he  cannot  make,  draw  or  indorse,  any  other  ob- 
ligation in  its  name,  nor  revive  a  debt  against  the  firm,  by  any 
acknowledgment  or  part  payment,  within  the  provisions  of 
the  Code  of  Civil  Procedure  concerning  the  times  of  commenc- 
ing actions. 
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ARTICLE  VII. 


OP  THE  USE  OF  FICTITIOUS  NAMES. 


BicnoH  1322.  Fictitions  name. 

1823.  Style  of  foreign  partnership. 

1324.  Continuation  of  style  of  firm  liaving  foreign  business  relations. 

1325.  Certificate  stating  names,  &c,  of  persons  usinir  such  firm  name  to 

be  filed  and  published. 

1326.  Register  of  such  firms  to  be  kept  by  register  of  deeds. 

1327.  Certified  copies  from  register  of  deeds,  and  affidavits  of  publica- 

tion to  be  evidence. 

Sec.  1322.  No  partnership  or  person  may  transact  business  j^^^^^* 
by  a  fictitious  name,  or  in  the  name  of  a  person  not  interested 
in  such  business,  except  as  prescribed  in  this  article. 

Sec.  1323.  A  commercial  partnership,  established  and  trans-  iJrtaeSSp^*^ 
acting  business  in  a  place  without  the  United  States,  may  use 
in  this  Territory  the  partnership  name  used  by  it  there, 
although  fictitious. 

Sec  1324.  The  name  of  a  partnership,  which  has  had  busi- of^Jt^'S?  ^ 
ness  relations  with  places  without  the  United  States,  may  be  SSSfa?"**^ 
continued  in  use  by  the  persons  succeeding  to  its  business,  and 
by  their  successors,  upon  compliance  with  the  provisions  of 
this  article,  and  with  the  consent  of  the  persons,  if  living, 
whose  names  are  used. 

Sec.  1325.  On  every  change  of  the  persons  continuing  the  gtS?g*Mmi, 
use  of  a  partnership  name,  under  the  last  section,  the  person 
acquiring  the  right  to  use  it  must  sign  and  acknowledge 
before  a  proper  officer  for  that  purpose,  a  certificate,  stating 
the  name  of  each  person  dealing  under  such  name,  and  his 
place  of  residence,  and  must  file  the  same  with  the  register  of 
deeds  of  the  county  in  which  their  principal  place  of  business 
is  situated,  and  must  publish  such  certificate,  or  a  statement 
containing  the  substance  thereof,  once  in  each  week,  for  four 
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successive  weeks,  beginning  within  one  week  after  his  first 
using  such  name,  in  a  newspaper  of  this  Territory. 

•u??flrm8°o      Sec.  1326.  Every  register  of  deeds  must  keep  a  register  of 
JSun*!*^ clerk,  the  uamcs  of  firms  and  persons  mentioned  in  certificates  filed 
with  him,  pursuant  to  the  last  section,  entering  in  alphabet- 
ical order  the  name  of  every  such  partnership,  and  of  each 
partner  therein. 

le^from  rejd?^  Sec.  1327.  Copics  of  the  entries  of  a  register  of  deeds  here- 
oT^biuJilS?*  directed,  when  certified  by  him,  and  affidavits  of  pnblica- 
to  bo  evidence.  |.jqj^  ^s  herein  directed,  made  by  the  printer,  publisher  or  chief 

clerk  of  a  newspaper,  are  presumptive  evidence  of  the  facts 

therein  stated. 


CHAPTER  III. 


SPECIAL  PARTNERSHIP. 


Akticle  I.  Formation  of  the  partnership. 

II.  Powers,  rights  and  duties  of  the  partners, 

III.  Liability  of  partners.  '  \ 

IV.  Alteration  and  dissolution  of  the  partacrship. 


ARTICLE  I. 

FORMATION  OF  THE  PARTNERSHIP. 


SiscTios  1328.  Special  partnership,  how  formed. 

1329.  Constitution  of. 

1330.  Certificate  of  special  partnership. 
1381.  Proof  of  certificate. 

1832,  1333.  Certificate  to  be  filed  and  recorded. 
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Sectios  1334  Affidavit  of  actual  payment  of  capital  by  special  partner  to  bo 
filed. 

1335.  Special  partnership,  when  formed. 

1336.  Publication  of  certificate. 

1337.  Affidavit  of  publication. 

1338.  Effect  of  omission  or  informality  of  publication. 

1339.  Renewal  of  special  partnership  to  be  certified  and  published. 


Skc.  1328.  A  special  partnership  may  be  formed  by  two  or  ner?h?^  hSw^ 
more  persons  in  the  manner  and  with  the  effect  prescribed  in 
this  chapter,  for  the  transaction  of  any  business,  except  bank-  * 
ing  or  insurance. 

S£C.  1329.  A  special  partnership  may  consist  of  one  or  mote  ^ff 
persons,  called  general  partners,  and  one  or  more  persons 
called  special  partners. 

Skc.  1330.  Persons  desirous  of  forming  a  special  partner- 
ship  must  severally  sign  a  certificate,  stating:  partnership. 

1.  The  name  under  which  such  partnership  is  to  be  con- 
ducted; 

2.  The  general  nature  of  the  business  intended  to  be  trans- 
acted; 

3.  The  names  of  all  the  partners,  and  their  residences,  speci- 
fying which  are  general  and  which  are  special  partners; 

4.  The  amount  of  capital  which  each  special  partner  has 
contributed  to  the  common  stock;  and, 

5.  The  periods  at  which  such  partnership  will  begin  and 
end. 

Sec.  1331.  A  certificate  under  the  last  section  must  be  ac-ce?5^ie' 
knowledged  or  proved,  as  to  the  several  persons  signing  the 
same^  in  the  manner  prescribed  by  sections  516  to  520. 

Sec.  1332.  The  certificate  of  a  special  partnership,  when  ^IJl^^^ 
dnly  acknowledged  and  certified,  must  be  filed  with  the  regis-  ^corded, 
ter  of  deeds  of  the  county  in  which  the  partnership  is  to  have 
its  principal  place  of  business,  and  must  be  recorded  by  him 
at  large,  in  a  book  kept  for  that  purpose,  open  to  public  in- 
spection. 

Sec.  1333.  A  transcript  of  the  record  made  pursuant  to  the 
last  section,  duly  certified  by  the  register  of  deeds  under  his 
ofiScial  seal,  must  be  filed  and  recorded  in  like  manner  in  the 
office  of  the  register  of  deeds  of  every  county  in  which  the 
partnership  has  a  place  of  business. 
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Special  part- 
nership, when 
formed. 


PabUeatlon 
of  certificate. 


acwafwmlnt    Sec.  1334.  An  affidavit  of  one  or  more  of  the  general  or 
Sjec*5i%wmer  special  partueis  in  a  special  partnership,  statiDg  that  the  sums 
to  be  filed.     specified  in  the  certificate  of  the  partnership  as  having  been 
contributed  by  each  of  the  special  partners,  have  been  actually 
«and  in  good  faith  paid  in  cash,  must  be  filed  in  the  same 
office  with  the  original  certificate. 

Sec.  1335.  No  special  partnership  is  formed,  until  the  pro^ 
visions  of  the  last  five  sections  are  complied  with. 

Sec.  1336.  The  certificate  mentioned  in  section  1330,  or  a 
statement  of  its  substance,  must  be  published  in  one  or  more 
newspapers,  designated  by  the  register  of  deeds  with  whom 
the  original  certificate  is  filed,  and  published  in  this  Territory. 
Such  publication  must  be  made  once  a  week  for  six  weeks, 
beginning  within  one  week  from  the  time  of  filing  the  cerfifi- 
cate. 

Sec.  1337.  An  affidavit  of  publication  pursuant  to  this  chap- 
ter, made  by  the  printer,  publisher  or  chief  clerk  of  a  news- 
paper, may  be  filed  with  the  register  of  deeds  with  whom  the 
original  certificate  was  filed,  and  is  presumptive  evidence  of 
the  facts  therein  stated. 

Seo.  1338.  If  the  publication  directed  by  section  1336  is  not 
made,  the  partnership  is  general  from  its  beginning.  But  if, 
from  any  cause  beyond  the  control  of  the  partners,  the  publi- 
cation is  not  made  in  exact  conformity  with  that  section,  it  is 
sufficient  if  made  as  nearly  in  conformity  therewith  as  may  be 
in  their  power. 

Seo.  1339.  Every  renewal  or  continuance  of  a  special  part- 
nership must  be  certified,  recorded,  verified  and  published  in 
the  same  manner  as  upon  its  original  formation. 


Afitdavit  of 
pnbllcatlon. 


Kflbct  of 
omlstlon  or 
iDrormalltj  of 
pablication. 


Renewal  of 
•pecial  partner 
ahlp  to  be  certi- 
fied and  pnb- 
llahod. 


ARTICLE  II. 


POWERS,  RIGHTS  AKD  DUTIES  OF  THE  PARTNERS. 


SjBcnoN  1340.  Finn  name,  how  composed. 

1341.  Authority  of  special  partoec. 
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Section  1^2.  His  relation  to  his  copartDcrs. 

1343.  Loans  of  special  partner  to  firm. 

1344  Special  partner  need  not  be  joined  in  suit  with  general  partners. 

1845.  Kay  not  withdraw  his  capital. 

1SI6.  Bftay  draw  profits,  <Skc 

1847.  Capital  withdrawn  to  be  restored. 

134S.  Certain  transfers  of  property,  void. 

Sec.  1340.  The  business  of  a  special  partnership  must  be  howTomtJSred. 
conducted  under  a  name,  consisting  of  the  names  of  one  or 
more  of  the  general  partners  only,  with  or  without  the  addi- 
tion of  the  words  "  and  company." 

Sec.  1341.  The  general  partners  only  have  authority  to  g^iy|'Jil.{„*'/r 
transact  the  business  of  a  special  partnership.   The  special 
partners  may  negotiate  business  for  it,  subject  to  the  subse- 
quent approval  of  a  general  partner,  but  must  not  act  on  its 
behalf  in  any  other  manner.  ^ 

Sec.  1342.  A  special  partner  may  at  all  times  investigate  h?8  c^^pJilnei! 
the  partnership  affairs,  and  advise  his  partners  or  their  agents 
^  to  their  management. 

Sec.  1843.  A  special  partner  may  lend  money  to  the  part-  ^^fSx^rtn^r 
iiership,  or  advance  money  for  it,  and  take  from  it  security 
therefor,  and  as  to  such  loans  or  advances  has  the  same  rights 
as  any  other  creditor;  but,  in  case  of  the  insolvency  of  the 
partnership,  all  other  claims  which  he  may  have  against  it 
must  be  postponed  until  all  other  creditors  are  satisiied. 

Sec.  1344.  In  all  matters  relating  to  a  special  partnership,  ne^r^ced  n'Sfbe 
its  general  partners  may  sue  and  be  sued  alone,  in  the  same^^/Jjf^JS^^r 
manner  as  if  there  were  no  special  partners.  partner.. 

Sec.  1345.  No  special  partner  under  any  pretense,  may 
withdraw  any  part  of  the  capital  invested  by  him  in  the  part- 
nership during  its  continuance. 

Sec.  1346.  A  special  partner  may  receive  such  lawful  inter-  ^^i^^^S^ 
est,  and  such  proportion  of  profits,  as  may  be  agreed  upon,  if 
not  paid  out  of  the  capital  invested  in  the  partnership  by  him, 
or  by  some  other  special  partner,  and  is  not  bound  to  refund 
the  same  to  meet  subsequent  losses. 

Sec.  1347.  If  a  special  partner  withdraws  capital'  from  the^^J'PJ^f^^'J^ 
firm,  contrary  to  the  provision^  of  sections  1345,  he  must  re- 
store  the  same  with  interest. 
33 
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ferK''^rp\"  p™r?y;  Sec.  1348.  Eveiy  transfer  of  the  property  of  a  special  part- 
void.  nersiiip,  or  of  a  partner  therein,  made  after  or  in  contempla- 

tion of-  the  insolvency  of  such  partnership  or  partner,  with  in- 
tent to  give  a  preference  to  any  creditor  of  such  partnership 
or  partner,  over  any  other  creditor  of  such  partnership,  is  void 
against  the  creditors  thereof;  and  every  judgment  confessed, 
lien  created,  or  security  given,  in  like  manner  and  with  the 
like  intent  is  in  like  manner  void. 


ARTICLE  III. 


UABILITY  OF  PAUTNEIIS. 


Rkction  1849.  Lhibility  of  general  imrtner  in  special  partnership. 

1330,  1351.  Liability  of  special  {)artner ;  what  acts  render  him  a  general 
partner. 

1352.  Who  may  not  question  existence  of  special  partnership. 

Kcneii^iwrtn'cr    ^Kc  1349.  The  general  partners  in  a  special  partnership 
partS^^lhip.    i^i'^  liable  to  th(5  same  extent  as  partners  in  a  general  part- 
nership. 

i.pli"iipirtner;  contributiou  of  a  special  partner  to  the  cap- 

}J^nd6?him  A    it^l  the  increase  thereof,  is  liable  for  its  debts, 

p  nirai  partner  jj^^     jg  ^^^j.  otlierwise  liable  therefor,  except  as  follows: 

1.  If  he  has  willfully  made  or  permitted  a  false  or  material- 
ly defective  statement  in  the  certificate  of  the  partnership,  the 
affidavit  tiled  therewith,  or  the  published  announcement  there- 
of, he  is  liable  as  a  general  partner  to  all  creditors  of  the 
firm; 

•  2.  If  he  has  willfully  interfered  with  the  business  of  the 

firm,  except  as  permitted  by  sections  1341  and  1342,  he  is  lia- 
ble in  like  manner;  or, 

8.  If  he  has  willfully  joined  in  or  assented  to  an  act  contra- 
ry to  any  of  the  provisions  of  sections  1340, 1345  and  1348, 
he  is  liable  in  like  manner. 
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Sec.  1351.  When  a  special  partner  has  unintentionally  done 
any  of  the  acts  mentioned  in  the  last  section,  he  is  liable  as  a 
general  partner  to  any  creditor  of  the  limi  who  has  been  actu- 
ally misled  thereby  to  his  prejudice. 

Sec.  1352.  One  who,  npon  making  a  contract  witli  a  part-  q„eXn  7xr«I- 
nership,  accepts  ftom  or  gives  to  it  a  written  memorandum  of  J;SJf;,frsfifi^':^**^ 
the  contract,  stating  that  the  partnersliip  is  special,  and  giv- 
ing the  names  of  the  special  partners,  cannot  afterwards 
charge  the  persons  thus  named  as  general  partners  upon  that 
contract,  by  reason  of  any  error  or  defect  in  the  proceedings 
for  the  creation  of  the  special  partnership,  prior  to  the  accep- 
tance of  the  memorandum,  if  an  eflTort  has  been  made  by  the 
partners,  in  good  faith,  to  form  a  special  partnership  in  the 
manner  required  by  law. 


ARTICLE  IV. 


ALTERATION  AND  DISSOLUTION. 


SscnoN  1353.  Partnership  made  general,  by  omission  to  notify  clianges. 

1354.  Admisaion  of  new  special  partners  to  be  notified. 

1355.  Purchaser  of  interest  of  special  partner,  &c.,  may  become  a  syw- 

cial  partner. 

1356.  Dissolution  of  special  partnership.  , 

Sec.  1363.  A  special  partnership  becomes  general,  if,  within  ,nSio'*S«r, 
ten  days  after  any  partner  withdraws  from  it,  or  any  new  SStiry  c&^^ 
partner  is  received  into  it,  or  a  change  is  made  in  the  nature 
of  its  business,  or  in  its  name,  a  certificate  of  such  fact,  signed 
by  one  or  more  of  the  partners,  is  not  filed  with  the  clerk  with 
whom  the  original  certificate  of  the  partnership  was  filed. 

Sec.  1354.  New  special  partners  may  be  admitted  into  a  „e^^?™peci.?" 
special  partnership,  upon  a  certificate,  stating  the  names,  res- 
idences  and  contributions  to  the  common  stock  of  each  of  such 
partners,  signed  by  each  of  them,  and  by  the  general  partners, 
verified  according  to  section  1334,  acknowledged  or  proved, 
and  filed,  according  to  sections  1331  and  1332,  with  the  regis- 
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ter  of  deeds  with  whom  the  original  certificate  of  the  partner- 
ship was  filed. 

Sec.  1355.  A  special  partner,  or  his  legal  representatives, 
3£!?may*bi;'^^^  interest  in  the  partnership,  and  the  purchaser 

thereof  may,  with  the  consent  of  the  other  partners,  become 
a  special  partner,  without  changing  the  nature  of  the  partner- 
ship, upon  filing  a  notice  of  sale  within  ten  days  thereafter 
with  the  register  of  deeds  with  whom  the  original  certificate 
of  such  partnership  was  filed. 

Sec.  1356.  A  special  partnership  is  subject  to  dissolution 
in  the  same  manner  as  a  general  partnership,  except  that  no 
dissolution  by  the  act  of  the  i)artners  is  complete,  until  a 
notice  thereof  has  been  filed  and  recorded  in  the  offic*e  of  the 
register  of  deeds  with  w^hom  the  original  certificate  was  record- 
ed, and  published  once  in  each  week  for  four  weeks,  in  a 
newspaper  published  in  this  Territory. 


Dissolution 
of  special 
partnership. 


TITLE  XI. 


IXSUBANCE. 

CiiAi»TKn  I.  Insurance  in  general. 
II.  Marine  insurance, 
in.  Fire  insurance. 
IV.  Life  and  health  insurance. 


CHAPTEa  I. 

i 
I 

LNSURANCB  IN  GENERAL. 

AumcLB  I.  Defin.'tion  of  insurance. 
II.  What  may  be  insured. 
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AsncLBlII.  Parties. 

IV.  Insurable  interest. 

V.  Conoealment  and  reproscntatiou. 

VI.  The  policy. 
VIL  Warranties. 

VIII.  Premiums. 
IX.  Loss. 
X.  Notice  of  loss. 
XI.  Double  insurance. 
XII.  Re-insurance. 


ARTICLE  I. 


DEFINITION  OF  INSURANCE. 


SKcnoii  1357.  Insurance,  what 

Seo.  1357.  Insurance  is  a  contract  whereby  one  undertakes  ^hac.' 
to  indemnify  another  against  loss,  damage  or  liability,  arising 
from  an  unknown  or  contingent  event. 


ARTICLE  II. 


WHAT  MAY  BE  INSUBED. 


SacnoH  1S58.  VfhBi  events  may  be  insured  against. 
ISSQ,  Usual  kinds  of  insurance. 
IMO.  All  subject  to  this  chapter. 

8bc.  1358.  Any  contingent  or  unknown  event,  whether  past„JJ*JJJj;j^^^ 
or  fdture,  which  may  damnify  a  person  having  an  insurable 
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interest,  or  create  a  liability  against  hiui,  may  be  insured 
against,  subject  to  the  provisions  of  this  chapter. 

Sec.  1359.  The  most  nsnal  kinds  of  insurance  are: 

1.  Marine  insurance; 

2.  Fire  insurance; 

3.  Life  insurance;  and, 

4.  Health  insurance. 

Sec.  1360.  All  kinds  of  insurance  are  subject  to  the  provi- 
sions of  this  chapter. 


ARTICLE  III. 


PARTIES  TO  THE  CONTRACT. 

Section  1801.  Designation  of  parties. 
1862.  Who  may  insure. 
1808.  Who  may  be  insured. 

1304»  1305.  Assignment  to  mortgagee  of  thing  insured. 

of^SrtS?."""  Sec.  1361.  The  person  who  undertakes  to  indemnify  anoth- 
er, by  a  contract  of  insurance,  is  called  the  insurer,  and  the 
person  indemnified  is  called  the  insured. 

inlS?."^^  Sec.  1362.  Any  one  who  is  capable  of  making  a  contract 
may  be  an  insurer,  subject  to  the  restrictions  imposed  by  spe- 
cial statutes  upon  foreign  corporations,  non-residents  and 
others. 

ins'SJd™**  ^     Sec.  1363.  Any  one  except  a  public  enemy  may  be  insured. 

to^SrtSJ^?  of  1^*-  Where  a  mortgagor  of  property  eflfects  insurance 

thing  Insured,  j^jg  name,  providing  that  the  loss  shaU  be  payable  to 
the  mortgagee,  or  assigns  a  policy  of  insurance  to  the  mort- 
gagee, the  insurance  is  deemed  to  be  upon  the  interest  of  the 
mortgagor,  who  does  not  cease  to  be  a  party  to  the  original 
contract,  and  any  act  of  his  which  would  otherwise  avoid  the 
insurance  will  have  the  same  eflTect,  although  the  property  is 
in  the  hands  of  the  mortgagee. 
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Sec.  1365.  If  an  insurer  assents  to  the  transfer  of  an  insu- 
rance from  a  mortgagor  to  a  mortgagee,  and,  at  the  time  of 
his  assent,  imposes  farther  obligations  on  the  assignee, 
making  a  new  contract  with  him,  the  acts  of  the  mortgagor 
cannot  affect  his  rights. 


SicTiON  IdOd.  Insurable  interest,  what. 
1867.  In  what  may  consist. 

1368.  Interest  of  carrier  or  depositary. 

1369.  Mere  expectancies. 

1370.  Measure  of  interest  in  property. 

1371.  Insurance  witliout  interest,  iUefi;al. 

1372.  When  interest  must  exist. 
137a  Effect  of  transfer. 

1374.  Transfer  after  loss. 

1375.  Exception  in  the  case  of  several  subjects  in  one  policy. 

1376.  In  case  of  the  death  of  the  insurer.      ^  • 
1S77.  In  the  case  of  transfer  between  co-tenants. 

Sec.  1366.  Every  interest  in  property,  or  any  relation  there-  luSroHN  waat. 
to,  or  liability  in  respect  thereof,  of  such  a  nature  that  a  con- 
templated peril  might  directly  damnify  the  insured,  is  an  in- 
surable interest. 

S£c.  1367.  An  insurable  interest  in  property  may  consist  conXt!*^* 


1.  An  exiting  interest; 

2.  An  inchoate  interest  founded  on  an  existing  interest,  or, 

3.  An  expectancy,  coupled  with  an  existing  interest  in  that 
out  of  which  the  expectancy  arises. 

Sec.  1368.  A  carrier  or  depositary  of  any  kind  has  an  in-  c^nie^w  °' 
surable  interest  in  a  thing  held  by  him  as  such,  to  the  extent 
of  its  value. 

Sec.  1369.  A  mere  contingent  or  expectant  interest  in  any-  undcs.^****"*^* 
thing,  not  founded  on  an  actual  right  to  the  thing,  nor  upon 
any  valid  contract  for  it,  is  not  insurable. 


ARTICLE  IV. 


INSURABLE  INTEREST. 


in: 
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intSrolt  iS'  °'     Sec.  1370.  The  measure  of  an  insurable  interest  in  prop^y 
property.      jg  ^j^^  extcnt  to  wMch  the  insured  might  be  damnified  by  loss 
or  iiyury  thereof. 

wihoa?inter.     ^EC.  1371.  The  solo  object  of  insurance  is  the  indemnity  of 
est,  Illegal.     the  insurcd,  and  if  he  has  no  insurable  interest  the  contract  is 
void. 

When  interest    §^0. 1373.  Au  interest  insured  must  exist  when  the  insn- 

mast  exist. 

ranee  takes  effect,  and  when  the  loss  occurs,  but  need  not  exist 
in  the  meantime. 

t«5Stei*^'  Sec.  1373.  Except  in  the  cases  specified  in  the  next  four 
sections,  and  in  the  cases  of  life  and  health  insurance,  a 
change  of  interest  in  any  part  of  a  thing  insured,  unaccom- 
panied by  a  corresponding  change  of  interest  in  the  insurance, 
suspends  the  insurance  to  an  equivalent  extent,  until  the  in- 
,  terest  in  the  thing  and  the  insurance  are  vested  in  the  same 
person. 

Transfer  after  Sec.  1374.  A  change  of  interest  in  a  thing  insured,  after  the 
occurrence  of  an  injury  which  rfesults  in  a  loss,  does  not  affe<-t 
the  right  of  the  insured  to  indemnity  for  the  loss. 

Exception  In    Sec.  1375.  A  change  of  interest  in  one  or  more  of  several 

the  case  of  " 

jMuTione"  distinct  things,  separately  insured  by  one  policy,  does  not 
policy-        avoid  the  insurance  as  to  the  others. 

of\hidis5?h*'of  ■  A  change  of  interest,  by  will  or  succession,  on 

the  insured,    the  death  of  the  insured,  does  not  avoid  an  insurance;  and 

his  interest  in  the  insurance  passes  to  the  person  taking  his 

interest  in  the  thing  insured. 
In  the  case  of    Sec.  1377.  A  transfer  of  interest  by  one  of  several  partners, 

tran  lifer 

co.\e*^nts  j^i'^t  owners  or  owners  in  common,  who  are  jointly  insured, 
to  the  others,  does  not  avoid  an  insurance,  even  though  it  has 
been  agreed  that  the  insurance  shall  cease  upon  an  alienation 
of  the  thing  insured. 
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ARTICLE  V. 


CONCEALMENT  AND  REPBJBSENTATION. 


8ECTIOH  1378.  Concealment,  wbal. 

1370.  Effect  of  concealment. 
138D.  What  most  be  discloeed. 

1881.  Mattera  which  need  not  be  communicated  without  Inquiry. 

1382.  Test  of  materialit3\ 

1383.  Matters  which  each  is  bound  to  know. 

1384.  Waiver  of  communication. 
138o.  Interest  of  insured 

1386.  Fraudulent  warranty. 

1387.  Matters  of  opinion. 

1388.  Representation,  what 

1389.  When  made. 

1390.  How  Interpreted. 

1391.  Representation  as  to  future. 

1392.  How  may  affect  policy. 

1393.  When  may  be  withdrawn. 
1891.  Time  intended  by  representation. 
1895.  Representing  information. 

1396.  Falsity. 

1397.  Effect  of  falsity. 

1398.  Materiality. 

1399.  Application  of  prorisions  of  this  article. 

Sec.  1378.  A  neglect  to  coTDmanieate  that  which  a  party  ^gy*^*""*^ 
knows,  and  ought  to  communicate,  is  called  a  concealment. 

Sec.  1379.  A  concealment,  whether  intentional  or  nninten-  K/^ct  of  con- 
tional,  entitles  the  injured  i)arty  to  rescind  a  contract  of  insu- 
rance. 

Sec.  1380.  Each  party  to  a  contract  of  insurance  must  com-  ^^^^^^ 
municate  to  the  other,  in  good  faith,  all  facts  within  his  knowl- 
edge, which  are,  or  which  he  belieyes  to  be  material  to  the 
contract,  and  which  the  other  has  not  the  means  of  ascertain^ 
ing,  and  as  to  which  he  makes  no  warranty.  ' 
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nocd"notbi!'^''^    Sec.  1381.  Neither  party  to  a  contract  of  insurance  isbound 
wiS"inqui?y     communicate  information  of  the  matters  following,  except 
in  answer  to  the  inquiries  of  the  other: 

1.  Those  which  the  other  knows; 

2.  Those  which,  in  the  exercise  of  ordinary  care,  the  other 
ought  to  know,  and  of  which  the  former  has  no  reason  to 
supi)Ose  him  ignorant; 

i\.  Those  of  which  the  other  waives  communication; 

4.  Those  which  prove  or  tend  to  prove  the  existence  pf  a 
risk  excluded  by  a  warranty,  and  which  are  not  otherwise 
material;  and, 

5.  Those  which  relate  to  a  risk  excepted  from  the  policy, 
and  which  are  not  otherwise  material. 

mlurrliiiiy.  ^EC.  1382.  Materiality  is  to  be  determined  not  by  the  event, 
but  solely  by  the  probable  and  reasonable  influence  of  the 
facts  upon  the  party  to  whom  the  communication  is  due,  in 
forming  his  estimate  of  the  disadvantages  of  the  proposed 
contract,  or  in  making  his  inquiries, 
ea^h Abound Sec.  1383.  Eacli  party  to  a  contract  of  insurance  is  bound 
\o  kn«)w.  know  all  the  general  causes  which  are  open  to  his  inquiry, 

(equally  with  that  of  the  other,  and  which  may  affect  either  the 
political  or  material  perils  contemplated;  and  all  general  usa- 
ges of  trade. 

ronmumicution  ^EC.  1384.  The  right  to  information  of  material  facts  may 
be  waived,  either  by  the  terms  of  insurance,  or  by  neglect  to 
make  inquiries  as  to  such  facts,  where  they  are  distinctly  im- 
plied in  other  facts  of  which  information  is  communicated. 

iniured.**^  Sec.  1385.  Infoiination  of  the  nature  or  amount  of  the  in- 
t(}rest  of  one  insured  need  not  be  communicated  unless  in  an- 
swer to  inquiry,  except  as  prescribed  by  section  1401. 

Fraucinieiit  Sec.  1386.  An  intentioual  and  fraudulent  omission,  on  the 
part  of  one  insured,  to  communicate  information  of  matters 
proving  or  tending  to  prove  the  falsity  of  a  warranty,  entitles 
the  insurer  to  rescind. 

Matter i>  of       Sec.  1387.  Neither  party  to  a  contract  of  insurance  is  bound 
to  commimicate,  even  upon  inquiry,  information  of  his  own 
judgment  upon  the  matters  in  question, 
ijon  what"*""     Sec.  1388.  A  representation  may  be  oral  or  written. 

When  made.  Sec.  1389.  A  representation  may  be  made  at  the  same  time 
with  the  policy,  or  before  it. 
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Sec.  1390.  The  language  of  a  representation  is  to  be  inter- p^^^^^'  *"*^''- 
preted  by  the  same  rules  as  the  language  of  contracts  in  gen- 
eral. 

Sec.  1391.  A  representation  as  to  the  future  is  to  be  deemed  tion^T/fofStU'rc 
a  promise,  unless  it  appears  that  it  was  merely  a  statement  of 
belief  or  expectation. 

Sec.  1392.  A  representation  cannot  be  allowed  to  qualify  an  airlcrpSiiTj. 
express  provision  in  a  contract  of  insurance;  but  it  may 
qualify  an  implied  warranty. 

Sec.  1393.  A  representation  may  be  altered  or  withdrawn  bc^thd«wn. 
before  the  insurance  is  effected,  but  not  afterwards. 

Sec  1394.  The  completion  of  the  contract  of  insurance  is  J^JJJi^^^^n"^^^^^^ 
the  time  to  which  a  representation  must  be  presumed  to  refer. 

Sec.  1395.  ^Vlien  a  person  insured  has  no  personal  knowl-  inteSuon!"' 
edge  of  a  fact,  he  may  nevertheless  repeat  information  which 
he  has  upon  the  subject,  and  which  he  believes  to  be  true,  with 
the  explanation  that  he  does  so  on  the  information  of  others, 
or  he  may  submit  the  information,  in  its  whole  extent,  to  the 
insurer;  and  in  neither  case  is  he  responsible  for  its  truth, 
unless  it  proceeds  from  an  agent  of  the  insured  whose  duty  it 
is  to  give  the  intelligence. 

Sec.  1396.  A  representation  is  to  be  deemed  false  when*  the  VAUity. 
facts  fail  to  correspond  with  its  assertions  or  stipulations. 

Sec.  1397,  If  a  representation  is  false  in  a  material  point,  fauuT.*"' 
whether  affirmative  or  promissory,  the  injured  party  is  enti- 
tled to  rescind  the  contract  from  the  time  when  the  representa- 
tion becomes  false. 

Sec.  1398.  The  materiality  of  a  representation  is  determin- 
ed  by  the  same  rule  as  the  materiality  of  a  concealment. 

Sec.  1399.  The  provisions  of  this  article  apply  as  well  to  a  of  pSSJirtonTor 
modification  of  a  contract  of  instance  as  to  its  original  for- 
mation. 
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ARTICLE  VI. 


THE  POLICT. 

BKcnon  1400.  Policy,  what.  • 

1401.  Wbnt  must  must  be  specified  in  a  policy. 

1402.  Whoso  interest  is  covered. 

1403.  Insurance  by  agent  or  trustee. 

1404.  Insurance  by  part  owner. 

1405.  General  terms. 

1406.  SiiccesstTe  owners. 

1407.  Transfer  of  the  thing  insured. 

1408.  Open  and  valued  policies. 

1409.  Open  policy,  what 

1410.  Valued  policy,  what 

1411.  Running  policy,  what. 

1412.  Effect  of  receipt 

1413.  Agreement  not  to  transfer. 

ptoiicy,  what.    Sec.  1400.  The  written  instrnment,  in  which  a  contract  of 
insurance  is  set  forth,  is  caUed  a  policy  of  insurance. 
^^»tinirttbe    Sec.  1401.  A  policy  of  insurance  must  specify: 
•  policy.  1.  The  parties  between  whom  the  contract  is  made; 

2.  The  rate  of  premium; 

3.  The  property  or  life  insured; 

4.  The  interest  of  the  insured  in  property  insured,  if  he  is 
not  the  absolute  owner  thereof; 

5.  The  risks  insured  against;  and, 

6.  The  period  during  which  the  insurance  is  to  continue. 

Whose  Inter.     Sec.  1402.  Wheu  the  name  of  the  person  intended  to  be  in- 

Mt  If  covered.  ^  •  -i.  »  t-i       t    a.    t-  •  

sured  is  specified  m  a  policy,  it  can  be  applied  only  to  his  own 
proper  interest. 

ineumBceby    Sbc.  1403.  When  au  insurance  is  made  by  an  agent  or  trus- 

ejl^nt  or  true* 

tee,  the  fact  that  his  principal  or  beneficiary  is  the  person 
really  insured  may  be  indicated  by  describing  him  as  agent 
or  trustee,  or  by  other  general  words  in  the  policy. 
insoraBcebj       Sec.  1404.  To  render  an  insurance,  effected  by  one  part- 
pert  owner.  owuer,  applicable  to  the  interest  of  his  copartners, 
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General  terms. 


or  of  other  part  owners,  it  is  necessary  that  the  terms  of  the 
policy  should  be  such  as  are  applicable  to  the  joint  or  com- 
mon interest. 

Sec.  1405.  When  the  description  of  the  insured  in  a  policy 
is  so  general  that  it  may  comprehend  any  person,  or  any  class 
of  persons,  he  only  can  claim  the  benefit  of  the  policy  who 
can  show  that  it  was  intended  to  include  bim. 

Sec.  1406.  A  policy  may  be  so  framed  that  it  will  insure  to  owners, 
the  benefit  of  whomsoever,  during  the  continuance  of  the  risk, 
may  become  the  owner  of  the  interest  insured. 

Sec.  1407.  The  mere  transfer  of  a  thing  insured  does  notthTtwig'"' 
transfer  the  policy,  but  suspends  it  until  the  same  person  be- 
comes  owner  of  both  the  policy  and  the  thing  insured. 

Sec.  1408.  A  policy  is  either  open  or  valued.  ySSZ^n^e: 
Sec.  1409.  An  open  policy  is  one  in  whicb  the  value  of  the  ^gp^n  policy, 

thing  insured  is  not  agreed  upon,  but  is  left  to  be  ascertained 

in  case  of  loss. 

Sec.  1410.  A  valued  policy  is  one  which  expresses  on  its  icj'w^t.^^' 
face  an  agreement  that  the  thing  insured  shall  be  valued  at  a 
specified  sum. 

Sec.  1411.  A  running  policy  is  one  which  contemplates  sue-  ic^°w£it? 
cessive  insurances,  and  which  provides  that  the  object  of  the 
policy  may  be  from  time  to  time  defined,  especially  as  to  the 
subjects  of  insurance,  by  additional  statements  or  indorse- 
ments. 

Sec.  1412.  An  acknowledgment  in  a  policy  of  the  receipt  of  crtpTf"""" 
premium  is  conclusive  evidence  of  its  payment,  so  far  as  to 
make  the  policy  binding,  notwithstanding  any  stipulation 
therein  that  it  shall  not  be  binding  until  the  premium  is  actu- 
ally paid. 

Sec.  1413.  An  agreement  made  before  a  loss,  not  to  trans-  nol^tSSifer. 
fer  the  claim  of  a  person  insured  against  the  insurer,  after  the 
loss  has  happened,  is  void. 
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ARTICLE  VII. 


WAKRAKTIES* 


Section  1414.  Warranty,  express 'or  implied. 

1415.  Form. 

1416.  Warranty  must  be  in  ix)Iicy. 

1417.  Past,  present  and  future  warranties. 

1418.  Warranty  as  to  past  or  present. 
1410.  Warranty  as  to  the  future. 

1420.  Performance  excused. 

1421,  1422.  What  acts  avoid  the  policy. 
1423.  Breach  without  fraud. 


Warranty, 
oxpres^ed  ur 
Implied. 

From. 


Warranty 
must  be  in 
policy. 


Past,  present 
and  future 
warranties. 

Warranty  as 
to  past  or 
present. 


Warranty  as 
to  the  future. 


Performance 
excused. 


Sec.  1414.  A  warranty  is  either  express  or  implied. 

Sec.  1415.  No  particular  form  of  words  is  necessary  to  cre- 
ate a  warranty. 

Sec.  1416,  Every  express  warranty,  made  at  or  before  the 
execution  of  a  policy,  must  be  contained  in  the  policy  itself, 
and  another  instrument,  whether  upon  the  same  paper  or  not, 
cannot  be  referred  to  as  making  a  party  of  the  policy  for  this 
purpose,  even  by  agreement  of  the  parties. 

Sec,  1417.  A  warranty  may  relate  to  the  past,  the  present, 
the  future,  or  to  any  or  all  of  these. 

Sec.  1418.  A  statement  in  a  policy,  of  a  matter  relating  to 
the  person  or  thing  insured,  or  to  the  risk,  as  a  fact,  is  an  ex- 
press warranty  thereof. 

Sec.  1419.  A  statement  in  a  policy,  wliich  imports  that  it  is 
intended  to  do  or  not  to  do  a  thing  wliich  materially  affects 
the  risk,  is  a  warranty  that  such  act  or  omission  shall  take 
place. 

Sec.  1420.  When,  before  the  time  arrives  for  performance  of 
a  warranty  relating  to  the  future,  a  loss  insured  against  hap- 
pens, or  performance  is  made  illegal,  the  omission  to  fulfill 
the  warranty  for  either  reason  does  not  avoid  the  policy. 
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Sec.  1421.  The  violation  of  a  material  warranty,  or  other  a.^^hf^* 
material  provisions  of  a  policy,  on  the  part  of  either  party  p^"^^" 
thereto,  entitles  the  other  to  rescind. 

Sec.  1422.  A  policy  may  declare  that  a  violation  of  speci- 
fied  provisions  thereof  shall  avoid  it;  otherwise  the  breach  of 
an  immaterial  provision  does  not  avoid  the  policy. 

Sec  1423.  A  breach  of  warranty,  without  fraud,  merely  ex-  ^^^^^^"^^^^^ 
onerates  an  insurer  from  the  time  that  it  ocairs,  or,  where  it 
is  broken  in  its  inception,  prevents  the  policy  from  attaching 
to  the  risk. 


CHAPTER  VIII. 


PREMIUM.  ^ 

Section  1424.  Wlien  premium  is  earned. 

1425,  1426.  Retum  of  premium. 

1427.  When  none  allowed. 

1428.  Over  insurance  by  several  insurers. 

1429.  14a0.  Contribution. 

Sec.  1424.  An  insurer  is  entitled  to  payment  of  the  premium,  ni?S  eanJI"*" 
as  soon  as  the  thing  insured  is  exposed  to  the  peril  insured 
against. 

Sec.  1425.  A  person  insured  is  entitled  to  a  return  of  pre-  premium."*' 
mium  paid,  or  a  ratable  proportion  thereof,  if  no  part  of  his 
interest  in  the  thing  insured  is  exposed  to  any  of  the  perils 
insured  against,  or,  where  the  insurance  is  made  for  a  definite 
period  of  time,  if  it  is  not  exposed  to  such  peril  for  the  whole 
of  that  time. 

Sec.  1426.  A  person  insured  is  entitled  to  a  return  of  the 
premium  when  the  contract  is  voidable,  on  account  of  the  fraud 
or  misrepresentation  of  the  insurer,  or  on  account  of  facts,  of 
the  existence  of  which  the  insured  was  ignorant  without  his 
fault;  or  when,  by  any  default  of  the  insured  other  than  ac- 
tual fraud,  the  insurer  never  incurred  any  liability  under  the 
policy. 
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.iiJieu."*'"*'  Sec.  1427.  If  a  peril  insured  against  has  existed,  and  the 
insurer  has  been  liable,  for  any  period,  however  short,  the 
insured  is  not  entitled  to  a  return  of  premium,  so  far  as  that 
l)articular  rigk  is  concerned,  unless  the  insurance  was  for  a 
definite  period  of  time,  in  which  case  he  is  entitled  to  a  pro- 
portionate return  under  section  1425. 
ovoriiwn.      Sec.  1428.  lu  case  of  an  over-insurance  by  several  insurers, 

ranee  by  never-  ' 

ai  iiisaren.  the  iusurcr  is  entitled  to  a  ratable  return  of  the  premium,  pro- 
portioned to  the  amount  by  which  the  aggregate  sum  insured 
in  all  the  policies  exceeds  the  insurable  value  of  the  thing  at 
risk. 

contribaiion.  Sec.  1429.  Whcu  au  over-iusurance  is  affected  by  simulta- 
neous policies,  the  insurers  contribute  to  the  premium  to  be  re- 
turned, in  proportion  to  the  amount  insured  by  their  respec- 
tive policies. 

Same.  Sec.  1430.  Whcu  an  over-insurance  is  effected  by  successive 

policies,  those  only  contribute  to  a  retxuii  of  the  premium,  who 
are  exonerated  by  prior  insurances  from  the  liability  assumed 
by  them,  and  in  proportion  as  the  sum  for  which  the  premium 
'was  paid  exceeds  the  amount  for  which,  on  account  of  prior 
insurance,  they  could  be  made  liable. 


ARTICLE  IX. 


LOSS. 


Sbctiom  1481.  Perils,  remote  and  proxtmate. 

1432.  Loss  incurred  in  rescue  from  peril. 

1433.  Excepted  perils. 
1484  Negligence  and  fraud. 

•i!dprok!SIl?ef  -^^  insurer  is  liable  for  a  loss  of  whicli  ax)erll 

insured  against  was  the  proximate  cause;  although  a  peril 
not  contemplated  by  the  contract  may  have  been  a  remote 
cause  of  the  loss;  but  he  is  not  liable  for  a  loss  of  which  tho 
peril  insured  against  was  only  a  remote  cause. 
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Sec.  1483.  An  insTirer  is  liable  where  the  thing  irisxwed  is  inVdii?^"*^ 
rescued  from  a  peril  insured  against,  that  would  otherwise  p*'"- 
have  caused  a  lossy  if  in  the  course  of  such  rescue  the  thing  is 
exposed  to  peril,  not  insured  against,  which  permanently  de- 
X^rives  the  insured  of  its  possession,  in  whole  or  in  part;  or 
where  a  loss  is  caused  by  efforts  to  rescue  the  tiling  insured 
from  a  peril  insured  against. 

Sec.  1433.  Where  a  peril  is  specially  excepted  in  a  contract  peri^i?***^"* 
of  insurance,  a  loss,  which  would  not  have  occurred  but  for 
such  peril,  is  thereby  excepted;  although  tlie  immediate  cause 
of  the  loss  was  a  peril  which  was  not  excepted. 

Sec.  1484.  An  insurer  is  uot  liable  for  a  loss  caused  by  the  and?i\S°*''' 
willful  act  of  the  insured;  but  he  is  not  exonerated  by  the  neg- 
Kgence  of  the  insured,  nor  by  fraud  or  negligence  on  the  part 
of  his  agents  or  others. 


Section  1435.  Notice  of  Iom: 

1486.  Preliminaty  proofe. 

1487.  Waiver  of  defects  in  notice;  Ac. 
1438.  Waiver  of  delay. 

1430.  Certificate,  when  dispensed  with. 

S^.  1498.  In  case  of  loss,  an  insurer  is  exonerated,  if  no-  ^'«<i<'<'o^of1•.* 
tice  thereof  is  not  given  to  him  by  some  person  insured,  or  en- 
titled to  the  beneiit  of  an  insurance,  without  ilnnecessar>' 
delay. 

Sec.  1436.  Where  preliminary  proof  of  loss  is  required  by  pr^"™*""*'' 
a  policy,  the  insured  is  not  bound  to  give  such  proof  as  would 
be  necessary  in  a  court  of  justice;  but  it  is  sufficient  for  him 
to  give  the  best  evidence  which  he  has  in  his  power  at  the  time. 


article;  X. 


NOTICE  OF  TiOSS. 
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Wftlver  of 
defects  In 
uotice,  Sx. 


Waiver  of 
Aelay. 


Ccrllficnte. 
vrhen  flli»pcof- 
Kd  witb. 


Sec.  1437.  All  defects  in  a  notice  of  loss,  or  in  preliminary 
pf oof  thereof,  wliich  the  insured  might  remedy,  and  which  the 
insurer  omits  to  specify  to  him,  without  unnecessary  delay,  as 
grounds  of  objection,  are  waived. 

Sec.  1438.  Delay  in  the  presentation  to  an  insurer  of  no- 
tice or  proof  of  loss  is  waived,  if  caused  by  any  act  of  his,  or 
if  he  omits  to  make  objection  promptly  and  specifically  upon 
that  ground. 

Sec.  1439.  If  a  policy  requires,  by  way  of  preliminary 
proof  of  loss,  the  certificate  or  testimony  of  another  person 
than  the  insured,  it  is  sufficient  for  the  insured  to  use  reasona- 
ble diligence  to  procure  it  and  in  case  of  the  refusal  of  such 
person  to  give  it,  then  to  furnish  reasonable  evidence  to  the  in- 
surer that  such  refusal  was  not  induced  by  any  just  grounds 
of  disbelief  in  the  facts  necessary  to  be  certified. 


ARTICLE  XI. 


double  insurance. 


Section  1440.  Dcmble  insuranoe. 

1441.  Contribntion  in  case  of  double  inaamnoe. 

Doable  In-      Skc.  1440.  A  double  insurance  exists  where  the  same  person 

■urance. 

is  insured  by  several  insurers  separately  in  respect  to  the 

same  subject  and  interest. 
ta^"w  of*"*^    Sec.  1441.  In  case  of  double  insurance,  the  insured  may 
donwointa-    claim  payment  of  a  loss  from  any  one  of  the  insurers,  who, 

on  paying  it,  may  require  the  others  to  contribute  ratably 

thereto. 
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ARTICLE  XII. 


UE-IKSURANOK. 


Section  1442.  Re-insurance,  what. 

1448.  Disclosure  required. 

1444.  Re-insurance  presumed  to  be  aje^inst  Uabilitj. 

1445.  Original  insured  has  no  intereaC. 

Sec.  1442.  A  contract  of  re-insuranc€  is  one  by  wlii(!h  an  whw!'"*™"''*'' 
insurer  procures  a  third  person  to  insure  him  against  loss  or 
liability  by  reason  of  such  original  insurance. 

Sec.  1443.  Where  an  insurer  obtains  re-insurance,  he  must  reSSirod"*"" 
communicate  all  the  representations  of  the  original  insured, 
and  also  aU  the  knowledge  and  information  he  possesses, 
whether  previously  or  subsequently  acquired,  which  is  mate- 
rial to  the  risk. 

Sec.  1444.  A  re-insurance  is  presumed  to  be  a  contract  of  prMumS™^* 
indemnity  against  liability,  and  not  merely  against  damage.  jubSuy!^ 

Sec.  1445.  The  original  insured  has  no  interest  in  a  contract  hlw 
of  re-insurance.  nai.tere... 


CHAPTER  II. 


marike  insurance. 


t        Akticlx  I.  Definition  of  marine  insurance. 
II.  Insurable  interest, 
in.  Concealment. 
IV.  Representations, 
y.  Implied  warranties. 
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Article  VI.  The  voyage,  and  deviation. 
VIL  Loss. 
V^III.  Abandonment. 
TX.  Measure  of  in(}emnity. 


ARTICLE  I, 

DEFINITION  OF  MARINE  INSUttANCE. 


8KCT10N  1440.  Marine  insuninoc,  what. 

Marine^^nsu-  Sec.  1446.  Marine  insurance  is  an  insurance  against  risks 
connected  with  navigation,  to  wluch  a  ship,  cargo,  freightage, 
I)rofltSj  or  other  insurp^ble  interest  in  movable  property,  may 
be  exposed  during  a  certain  voyage  or  a  fixed  period  of  time. 


ARTICLE  II. 


INSURABLE  INTEREST. 


Section  1447.  Insurable  interest  in  ship. 

1448.  Interest  rcdaoed  by  battanuy^ 

1449.  Freii^htagc,  what. 

1450.  1451.  Expected  freightage. 

1452.  Insurable  interest  in  profits. 

1453.  Insurable  interest  of  charterer. 

'iiitSJe.??n^  Sec.  1447.  The  owner  of  a  ship  in  all  cases  an  insurable 
•"^'p-  interest  in  it,  even  when  it  haia  been  chartered  by  one  who  cov- 

enants to  pay  him  its  value  in  ease  of  loss. 
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Sec.  1448.  The  insurable  interest  of  the  owner  of  a  ship  reduSS  by 
hypothecated  by  bottomry  is  only  the  excess  of  its  value  over  ^^^"^^'y 
tlie  amount  secured  by  bottomry. 

Sec.  1449.  Freightage,  in  the  sense  of  a  policy  of  marine  ^J'^«***«ee, 
insuran<!e,  signifies  all  the  benefit  derived  by  the  owner,  either 
from  the  chartering  of  the  ship  or  its  employment  for  the  car- 
riage of  his  own  goods  or  those  of  others. 

Sec.  1450,  The  owner  of  a  ship  has  an  insurable  interest  in  frdgK^e^ 
expected  freightage  which  he  would  have  certainly  earned  but 
for  the  intervention  of  a  peril  insured  against. 

Sec.  1451.  The  interest  mentioned  in  the  last  section  exists, 
in  the  ease  of  a  charter-party,  when  the  ship  has  broken 
ground  on  the  chartered  voyage;  and,  if  a  price  is  to  be  paid 
for  the  carriage  of  goods,  when  they  are  actually  on  board, 
or  there  is  some  contract  for  putting  them  on  board,  and  both 
ship  and  goods  are  ready  for  the  specified  voyage. 

Sec.  1452.  One  who  has  an  interest  in  the  thing  from  which  Interest  in 
profits  are  expected  to  proceed,  has  an  insurable  interest  in 
the  profits. 

Sec.  1453.  The  charterer  of  a  ship  has  an  insurable  inter-  miSreiTof' 
est  in  it,  to  the  extent  that  he  is  liable  to  be  damnified  by  its 
loss. 


ARTICLE  III. 


concealment. 


SxcTiON  1454.  Information  must  be  communiaited. 
1409.  Material  infonnalion. 
1460.  Presumption  of  knowledge  of  loss. 
1457.  Concealments  which  only  affect  the  risk  in  question. 

Sec.  1454.  In  marine  insnrance  each  party  is  bonnd  to  com-  i"r<5™*if<>'» 

must  D6  com- 

mnnicate,  in  addition  to  what  is  required  by  section  1380,  all  mttn'c«t«4. 
the  information  which  he  possesses,  material  to  the  risk,  ex- 
cept such  as  is  mentioned  in  section  1381,  and  to  state  the  ex- 
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act  and  whole  truth  in  relation  to  all  matters  that  he  repre- 
sents, or  upon  inquiry  assumes  to  disclose. 

foJiStron/*^"  Sec.  1455.  In  marine  insurance,  information  of  the  belief  or 
expectation  of  a  third  person,  in  reference  to  a  material  fact, 
is  material. 

of^kSow7&gc^  ^  person  insured  by  a  contract  of  marine  insu- 

uf  ioi».  ranee  is  presumed  to  have  had  knowledge,  at  the  time  of  in- 
suring, of  a  prior  loss,  if  the  information  might  possibly 
have  reached  him  in  the  usual  mode  of  transmission,  and  at 
the  usual  rate  of  communication. 

wwch  OTij*"**  Sec.  1457.  The  eflfect  of  a  concealment  in  a  marine  insurance, 
fif?I?cSfo2f ^  iii  respect  to  any  of  the  following  matters,  is  not  to  vitiate  the 

entire  contract,  but  merely  to  exonerate  the  insurer  from  a  loss 

resulting  from  the  risk  concealed: 

1.  The  national  character  of  the  insured; 

2.  The  liability  of  the  thing  insured  to  capture  and  deten- 
tion; 

3.  Tlie  liability  to  seizure  from  breach  of  foreign  laws  of 
trade; 

4.  The  want  of  necessary  documents;  and, 

5.  The  use  of  false  and  simulated  papers. 


ARTICLE  IV. 


REPRESENTATIONS. 


Section  1458.  Effect  of  intentional  falsity. 

1450.  Representation  of  expectation. 

tioSffauuy?"  Sec.  1458.  If  a  representation,  by  a  person  insured  by  a 
contract  of  marine  insurance,  is  intentionally  false  in  any  re- 
spect, whether  material  or  immaterial,  the  insurer  may  rescind 
the  entire  contract. 

tio^^'Srw^i;:  Sec.  1459.  The  eventual  falsity  of  a  representation  as  to  ex- 
pectation  does  not,  in  the  absence  of  fraud,  avoid  a  contract 
of  insurance. 
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ARTICLE  V. 


IMPLIED  WARRANTIES. 


Section  14(50.  Warranty  of  seawortbiDcss. 

1461.  Seaworthiness,  what. 

1462.  At  what  time  seaworthiness  must  exist. 

1463.  What  things  are  required  to  constitute  seaworthiness. 

1464.  Different  dep^^s  of  seaworthiness  at  different  stages  of  tlie 

voyage. 

1465.  Unseaworthiness  during  the  vqyage. 

1466.  Seaworthiness  for  purposes  of  insurance  on  cargo. 

1467.  Neutral  papers. 

Sec.  14G0.  In  eveiy  marine  insurance  upon  ship  or  freight-  geli^c5rtwnc»l. 
age  or  upon  anything  belonging  to  the  shipowner,  unless 
made  for  a  specified  length  of  time,  a  warranty  is  implied  that 
the  ship  shall  be  seaworthy. 

Sec.  1461.  A  ship  is  seaworthy,  when  reasonably  fit  to  per- net??  whUt!* " 
form  the  services,  and  to  encounter  the  ordinary  perils  of  tlie 
voyage^  contemplated  by  the  parties  to  the  policy. 

Sec.  1462.  An  implied  waiTanty  of  seaworthiness  is  com- ^ei^iJifhiiieM* 
plied  with  if  the  ship  is  seaworthy  at  the  time  of  the  com-™"** 
mencement  of  the  risk. 

Sec.  1468.  A  warranty  of  seaworthiness  extends  not  only  to  ^^^^S^^i^ 
the  condition  of  the  structure  of  the  ship  itself,  but  requires  JJJ4oJ?hinfrM. 
that  it  be  properly  laden,  and  provided  with  a  competent 
mast^,  a  sufficient  number  of  competent  officers  and  seamen, 
and  the  requisite  appurtenances  and  equipments. 

Sec.  1464.  Where  different  portions  of  the  voyage,  contem-  pSfofSSiSroV 
plated  by  a  policy,  differ  in  respect  to  the  things  requisite  to  e"Sr.*lJi5*Sf 
make  the  ship  seaworthy  therefor,  a  warranty  of  seaworthi-  ^^yw- 
ness  is  complied  with,  if,  at  the  commencement  of  each  por- 
tion, the  ship  is  seaworthy  with  reference  to  that  portion. 

Sec.  1465.  When  a  ship  becomes  unseaworthy  during  the^JJnjgj™^^*^ 
voyage  to  which  an  insurance  relates,  an  unreasonable  delay  ^  ▼oyage. 
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in  repairing  the  defect  exonerates  the  insurer  from  liability 
for  any  loss  arising  therefrom. 

neM^?pw-  Sec.  1466.  A  ship  which  is  seaworthy  for  the  purpose  of  an 
wncS  2n  ^rgo.  iusurauce  upon  the  ship,  may,  nevertheless,  by  reason  of  being 

unfitted  to  receive  the  cargo,  be  unseaworthy  for  the  purpose 

of  insurance  upon  the  cargo. 

pa?^?8*"^  Sec.  1467.  Where  the  nationality  or  neutrality  of  a  ship  or 
cargo  is  expressly  warranted,  it  is  implied  that  the  ship  will 
carry  the  requisite  documents  to  show  such  nationality  or  neu- 
trality, and  that  it  will  not  carry  any  documents  which  cast 
reasonable  suspicion  thereon. 


ARTICLE  VI. 
the  voyage  and  deviation. 


Section  1468,  1469.  Voyage  insured,  bow  determmcd. 

1470.  Deviation,  what. 

1471.  When  proper. 

1472.  When  improper. 

1478.  Deviation  exonerates  the  insurer. 

Sec.  14(38.  When  the  voyage  contemplated  by  a  policy  is 
snnined.      described  by  the  places  of  beginning  and  ending,  tlie  voyage 
insiured  is  one  which  conforms  to  the  course  from  point  to 
point  fixed  by  mercantile  usage  between  those  places. 

Same.  jf  the  course  of  sailing  is  not  fixed  by  mercan- 

tile usage,  the  voyage  insured  by  a  policy  is  the  way  between 
the  places  specified,  which,  to  a  master  of  ordinary  skill  and 
discretion,  would  seem  the  most  natural,  direct  and  advanta- 
geous. 

TDeviation.  gjj^^  1470.  Deviation  is  a  departure  jfrom  the  course  of  the 
voyage  insured,  mentioned  in  the  last  two  sections,  or  an  un- 
reasonable delay  in  pursuing  the  voyage;  or  the  commence- 
ment of  an  entirely  different  voyage. 
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Sec.  1471.  A  deviation  is  proper:  p^^p^'- 

1.  When  caused  by  circumstances  over  which  neither  the 
master  nor  the  owner  of  the  ship  has  any  control; 

2.  When  necessary  to  comply  with  a  warranty,  or  to  avoid 
a  peril,  whether  insured  against  or  not; 

3.  When  made  in  good  faith,  and  upon  reasonable  grounds 
of  belief  in  its  necessity  to  avoid  a  peril;  or, 

4.  When  made  in  good  faith,  for  the  purpose  of  saving  hu- 
man life,  or  relieving  another  vessel  in  disti'ess. 

Sec.  1472.  Every  deviation,  not  specified  in  the  last  section,  projjj?"**"' 
is  improper. 

Sec.  1473.  An  insurer  is  not  liable  for  any  loss  happening  on^'to^tife*^''' 
to  a'  thing  insured  subsequently  to  an  improper  deviation. 


ARTICLE  VII. 


LOSS. 


Section  1474  Total  and  partial  loss. 

1475.  Partial  loss. 

1476.  Actual  and  constructive  total  loss. 

1477.  Total  loss,  what. 

1478.  Constructive  total  loss. 
1470.  Presumed  actual  loss. 

1480.  Insunnce  on  cargo,  &c.,  wlieu  voyage  is  broken  U[). 

1481.  Cost  of  rcshipment,  &c. 

1482.  When  insured  is  entitled  to  payment.         ,  ^ 

1483.  Abandonment  of  goods  on  insurance  of  profits. 

1484.  Average  loss. 

1485.  Insurance  against  total  loss. 

Sec.  1474.  A  loss  may  be  either  total  or  partial.  imliiM  Kli. 

Sec.  1475.  Every. loss  which  is  not  total  is  partial.  J^artiai  io»i». 

Sec.  1476.  A  total  loss  may  be  either  actual  or  constructive.  conSin?it*?? 

tatol  loss. 

Sec.  1477.  An  actual  total  loss  is  caused  by:  Total  loe*, 

What, 

1.  A  total  destruction  of  the  thing  insured.; 
86 
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2.  The  loss  of  tlie  thing  by  sinking,  or  by  being  broken  np; 

3.  Any  damage  to  the  thing  which  rendej-s  it  valueless  to 
the  owner  for  the  purposes  for  which  he  held  it;  or, 

4.  Any  other  event  which  entirely  deprives  the  owner  of  the 
possession,  at  the  port  of  destination,  of  the  thing  insured. 

Skc.  1478.  A  constructive  total  loss  is  one  which  gives  to  a 
person  insured  a  right  to  abandon  under  section  1487. 

Bi^uTno^.  Sec.  1479.  An  actual  loss  may  be  presumed  from  the  con- 
tinued absence  of  a  ship  without  being  heard  of;  and  tlie 
length  of  time  which  is  sufficient  to  raise  this  presumption 
depends  on  the  circumstajices  of  the  case. 

JrSo?2?r''°  Skc.  1480.  When  a  ship  is  prevented,  at  an  intermediatii 
brok"  n  up!^^  ^*  port,  from  completing  the  voyage,  the  master  must  makt* 
every  exertion  to  procure  in  the  same  or  a  contiguous  port, 
another  ship,  for  the  purpose  of  conveying  the  cargo  to  its 
destination;  and  the  liability  of  a  marine  insurer  thereon  con- 
tinues after  they  are  thus  reshipped. 

Sec.  1481.  In  addition  to  the  liability  mentioned  in  the  last 
section,  a  marine  insurer  is  bound  for  damages,  expenses  of 
discharging,  storage,  reshipment,  extra  freightage,  and  all 
other  expenses  incurred  in  saving  cargo  reshipped  i)ursuant 
to  the  last  section,  up  to  the  amount  insured. 

iH^intitiid  tl/^^^  Sec.  1482.  Upon  an  actual  total  loss  a  person  insured  is  en- 
payment.      ^tig^     payment  without  notice  of  abandonment. 

of^^d?SS**°*    Si:c.  1483.  Where  profits  are  insured,  but  the  goods  are  not 
proSS?*^**      insured,  a  marine  insurer  is  not  liable  for  a  constructive  total 
loss  urileQS  the  insured  offers  to  abandon  the  goods. 
ATeragc  loi^e.  Where  it  has  been  agreed  that  an  insurance  upon 

a  particular  thing  or  class  of  things  shall  be  free  from  partic- 
'  ular  average,  a  marine  insurer  is  not  liable  for  any  loss,  not 
depriving  the  insured  of  the  possession,  at  the  port  of  desti- 
nation, of  the  whole  of  such  thing,  or  class  of  things,  even 
though  it  becomes  entirely  worthless. 
a}i"S5u°tSi  Sec.  1485.  An  insurance  confined  in  terms  to  a  total  loss, 
does  not  cover  a  constructive  total  loss,  but  covers  any  loss 
which  necessarily  results  in  depriving  the  insured  of  the  pos- 
session, at  the  port  of  destination,  of  the  entire  thing  insured; 
and  also  a  general  average  loss. 
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ARTICLE  VIII. 


ABANDONMENT. 


8KCT102?  1466.  Abandonment,  what. 

1487.  When  insured  niay  abandon. 

1488.  Must  be  unqualified. 
148D.  When  may  be  made. 

1400.  Abandonment  may  be  defeated. 

1491.  How  made. 

1403.  Requisites  of  notice. 

1498.  No  other  cause  can  be  relied  on. 

1494.  Effect. 

1495.  Waiver  of  formal  abandonment. 

1490.  Agents  of  the  insured  become  agents  of  the  insunsr. 

1497.  Acceptance  not  necessary. 

1498.  Acceptance  conclusive. 

1499.  Accepted  abandonment,  irrevocable. 

1500.  Freightage,  how  affected  by  abandonment  of  ship. 
loOl.  Refusal  to  accept. 

1502.  Omission  to  abandon. 

Sec.  1486.  Abandonment  is  the  act  by  which,  after  a  con-  A6o«<i«>n««n*' 
structive  total  loss,  a  person  insured  by  a  contract  of  marine 
insurances  declares  to  the  insurer  that  he  relinquishes  to  him 
his  interest  in  the  thing  insured. 

Sec.  1487.  A  person  insured  by  a  contract  of  marine  insu-  mYy^'JbandSi^ 
ranee  may  abandon  the  thing  insured,  or  any  particular  por- 
tion thereof,  separately  valued  by  the  policy,  or  otherwise 
separately  insured,  and  recover  for  a  total  loss  thereof,  when 
the  cause  of  the  loss  is  a  peril  insured  against: 

1.  If  more  than  half  thereof,  in  value,  is  actually  lost,  or 
would  have  to  be  expended  to  recover  it  from  the  peril; 

2.  If  it  is  injured  to  such  an  extent  as  to  reduce  its  value 
more  than  one-half; 

3.  If,  the  thing  insured  being  a  ship,  the  contemplated  voy- 
age cannot  be  lawfully  perfonned,  without  incurring  an  ex- 
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pense  to  the  insured  of  more  than  half  the  value  of  the  thing 
abandoned,  or  without  incurring  a  risk  which  a  prudent  man 
w^ould  not  take  under  the  circumstances;  or, 

4.  If,  the  thing  insured  being  cargo  or  freightage,  the  voy- 
age cannot  be  performed,  nor  another  ship  procured  by  the 
master,  within  a  reasonable  time,  and  with  reasonable  dili- 
gence, to  forward  the  cargo,  without  incurring  the  like  expen- 
ses or  risk.  But  freightage  cannot  in  any  case  be  abandoned, 
unless  the  ship  is  also  abandoned. 

Sec.  1488.  An  abandonment  must  be  neither  partial  nor 
conditional. 

Sec.  1489.  An  abandonment  must  be  made  within  a  reason- 
able time  after  information  of  the  loss,  and  after  the  com- 
mencement of  the  voyage,  and  before  the  party  abandoning 
has  information  of  its  completion. 

Sec.  1490.  Where  the  information  npon  which  an  abandon- 
ment has  been  made  proves  incorrect,  or  the  thing  insnred 
was  so  far  restored  when  the  abandonment  was  made,  that 
there  was  then  in  fact  no  total  loss,  the  abandonment  becomes 
ineffectual. 

Sec.  1491.  Abandonment  is  made  by  giving  nptice  thereof 
to  the  insurer;  which  may  be  done  orally,  or  in  writing. 

Sec.  1493.  A  notice  of  abandonment  must  be  explicit;  and 
must  specify  the  particular  cause  of  the  abandonment;  but 
need  state  only  enough  to  show  that  there  is  probable  cause 
therefor,  and  need  not  be  accompanied  with  proof  of  interest 
or  of  loss. 

Sec.  1493.  An  abandonment  can  be  sustained  only  upon  the 
cause  specified  in  the  notice  thereof. 

Sec.  1494.  An  abandonment  is  equivalent  to  a  transfer,  by 
the  insured,  of  his  interest,  to  the  insurer,  with  all  the  chances 
t)f  recovery  and  indemnity. 

Sbc.  1495.  If  a  marine  insurer  pays  for  a  loss  as  if  it  were 
an  actual  total  loss,  he  is  entitled  to  whatever  may  remain  of 
the  thing  insured,  or  its  proceeds  or  salvage,  as  if  there  had 
been  a  formal  abandonment. 
Sec.  1496.  Upon  an  abandonment,  acts  done  in  good  faith, 
fJS^rer?'  ^^"^  by  those  who  were  agents  of  the  thing  insured,  in  respect  to 
the  thing  insured,  subsequent  to  the  loss,  are  at  the  risk  of 
the  insurer,  and  for  his  benefit. 


Miidt  ho  un- 
(pmllfled. 


When  may 
be  made. 


Abandonment 
may  be  de- 
feated. 


Uow  made. 


UeqnIeitOH 
of  notice. 


No  other 
canse  can  be 
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Sec.  1497.  An  acceptance  of  an  abandonment  is  not  neces-  no't  necwTary. 
sary  to  the  rights  of  the  insured,  and  is  not  to  be  presumed 
from  the  mere  silence  of  the  insurer,  upon  his  receiving  notice 
of  abandonment. 

Sec.  1498.  The  acceptance  of  an  abandonment,  whether  ex-  cotd^^Jfivr^ 
press  or  implied,  is  conclusive  upon  the  parties,  and  admits 
the  loss  and  the  sufficiency  of  the  abandonment. 

Sec.  1499.  An  abandonment  once  mad^  and  accepted  is  ir-  ablSdonmcnt 
revocable,  unless  the  ground  upon  which  it  was  made  proves 
to  be  unfounded. 

Sec.  1500.  On  an  accepted  abandonment  of  a  ship,  freight-  i,ow"ft?ec?&^i)j 
age  earned  previous  to  the  loss  belongs  to  the  insurer  thereof ;  Jf*htp°°**"^ 
but  freightage  subsequently  earned,  belongs  to  the  insurer  of 
the  ship. 

Sec.  1501.  If  an  insurer  refuses  to  accept  a  valid  abandon- accept."' 
ment,  he  is  liable  as  upon  an  actual  total  loss,  deducting  from 
the  amount  any  proceeds  of  the  thing  insured  which  may 
have  come  to  the  hands  of  the  insured. 

Sec.  1502.  If  a  person  insured  omits  to  abandon,  be  niay 
nevertheless  recover  his  actual  loss. 


ARTICLE  IX. 


MEASURE  OF  IliDEMNlTY. 


Section  15(^3.  ValuatioD,  when  conclusive. 
•  1504.  Partial  loss. 

1505.  Profits. 

1506.  Valuation  apportioned 

1507.  Valuation  applied  to  profits. 

1508.  Estimating  loss  under  an  open  policy. 
1500.  Arriyalof  thing  damaged. 

1510.  Labor  and  expenses. 

1511.  General  average. 

1512.  Contribution. 

1518.  One-third  new  for  old. 
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Valuation, 
when  conclu- 
sive. 


Partial  loss. 


Profits. 


Valuation 
a:>|)ortionod. 


Val  nation 
applied  to 
profit  H. 


Ktttlmntins; 
hiM  under  an 
oiKin  TKilicy. 


Sec.  1503.  A  valuation  in  a  policy  of  raarina  insurance  is 
conclusive  between  the  parties  thereto,  in  the  adjustment  of 
either  a  partial  or  total  loss,  if  the  insured  has  some  interest 
at  risk,  and  there  is  no  fraud  on  his  part;  except  that  when  a 
thing  has  been  hypothecated  by  bottomry  or  respondentia, 
before  its  insurance,  and  without  the  knowledge  of  the  person 
actually  procuring  the  insurance,  he  may  show  the  real  value. 
But  a  valuation  fraudulent  in  fact  entitles  the  insurer  to  re- 
scind the  contract. 

Sec.  1504.  A  marine  insurer  is  liable,  upon  a  partial  loss, 
only  for  such  proportion  of  the  amount  insured  by  him,  as  tlu* 
loss  bears  to  the  value  of  the  whole  interest  of  the  insured  in 
the  property  insured. 

Sec.  1505.  Where  profits  are  separately  insured  in  a  con- 
tract of  marine  insurance,  the  insured  is  entitled  to  recover, 
in  case  of  loss,  a  proportion  of  such  profits  equivalent  to  the 
proportion  which  the  value  of  the  property  lost  bears  to  the 
value  of  the  whole. 

Sec.  1506.  In  case  of  a  valued  policy  of  marine  insuranc<» 
on  freightage  or  cargo,  if  a  part  only  of  the  subject  is  ex- 
l)osed  to  risk,  the  valuation  applies  only  in  proportion  to 
such  part. 

Sec.  1507.  When  profits  are  valued  and  insured,  by  a  con- 
tract of  marine  insurance,  a  loss  of  them  is  conclusively  pre- 
sumed from  a  loss  of  the  property  out  of  which  they  were  ex- 
pected to  arise,  and  the  valuation  fixes  their  amount. 

Sec.  1508.  In  estimating  a  loss  under  an  open  policy  of 
marine  insurance,  the  following  rules  are  to  be  observed: 

1.  The  value  of  a  ship  is  its  value  at  the  beginning  of  the 
risk,  including  all  articles  or  charges  which  add  to  its  perma- 
nent value,  or  which  are  necessary  to  prepare  it  for  the  voy- 
age insured; 

2.  The  value  of  cargo  is  its  actual  cost  to  the  insured, 
when  laden  on  board,  or  where  that  cost  cannot  be  ascertain- 
ed, its  market  value  at  the  time  and  place  of  lading,  adding 
the  charges  incurred  in  purchasing  and  placing  it  on  board, 
but  without  reference  to  any  losses  incurred  in  raising  money 
for  its  purchase,  or  to  any  drawback  on  its  exportation,  or  to 
the  fluctuations  of  the  market  at  the  port  of  destination,  or  to 
expenses  incurred  on  the  way,  or  on  arrival; 
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Arrival  of 


3.  The  value  of  freightage  is  the  gross  freightage,  exclusive 
of  primage,  without  reference  to  the  cost  of  earning  it;  and, 

4.  The  cost  of  insurance  is  in  each  case  to  be  added  to  the 
value  thus  estimated. 

Sec.  1509.  If  cargo  insured  against  partial  loss  arrives  at 
the  port  of  destination  in  a  damaged  condition,  the  loss  of 
the  insured  is  deemed  to  be  the  same  proportion  of  the  value, 
which  the  market  price  at  that  port  of  the  thing  so  damaged, 
bears  to  the  market  price  it  would  have  brought  if  sound. 

Sec.  1510.  A  marine  insurer  is  liable  for  all  the  expense  cx^j^nn  ."'"^ 
attendant  upon  a  loss  which  forces  the  ship  into  port  to  be  re- 
paired; and  where  it  is  agreed  that  the  insured  may  labor  for 
the  recovery  of  the  property,  the  insurer  is  liable  for  the  ex- 
pense incurred  thereby;  such  expense,  in  either  case,  being  in 
addition  to  the  total  loss  if  that  afterwards  occurs. 

Sec.  1511.  A  marine  insurer  is  liable  for  a  loss  falling  upon  avJfiJlir' 
the  insured,  through  a  contribution  in  respect  to  the  thing  in 
sured,  required  to  be  made  by  him  towards  a  general  average 
loss  called  for  by  a  peril  insured  against. 

Sec.  1512.  AVhere  a  person  insured  by  a  contract  of  marine  con»ri»>n»*»n 
iusxirance  has  a  demand  against  others  for  contribution,  he 
may  claim  the  whole  loss  from  the  insurer,  subrogating  him 
to  his  own  right  to  contiibution. 

Sec.  1513.  In  the  case  of  a  partial  loss  of  a  ship  or  its  equip-  ncwmr  ohi. 
ments,  the  old  materials  are  to  be  applied  towards  payment 
for  the  new,  and  whether  the  ship  is  new  or  old,  a  marine  in- 
surer is  liable  for  only  two  thirds  of  the  remaining  cost  of  the 
repairs,  except  that  he  must  pay  for  anchors  and  cannon  in 
full,  and  for  sheathing  metal  at  a  depreciation  of  only  two  and 
one-half  per  cent,  for  each  month  that  it  has  been  fastened  to 
the  ship. 
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CHAPTER  III. 


FIRE  INSURANCE. 


Section  1514.  False  representation. 

1515.  Alteration  increasing  risk. 

1516.  Alteration  not  increasing  risk. 

1517.  Acts  of  the  insured. 

1518.  Measure  of  indemnity. 


emition.^'*'  insuTaiice  against  fire  is  not  affected  by  con- 

cealment, nor  by  the  falsity  of  a  representation  not  inserted 
in  the  policy,  thongh  in  a  material  particular,  unless  made 
with  a  fraudulent  intent. 

Alteration.  q^q^  1515^  alteration  in  the  use  or  condition  of  a  thing 
insured,  from  that  to  which  it  is  limited  by  the  policy,  made 
without  the  consent  of  the  insurer,  by  means  within  the  con- 
trol of  the  insured,  and  increasing  the  risk,  entitles  an  insurer 
to  rescind  a  contract  of  fire  insurance. 

Alteration.      Sec.  1516.  Au  alteration  in  the  use  or  condition  of  a  thing 


insured,  from  that  to  which  it  is  limited  by  the  policy,  which 
does  not  increase  the  risk,  does  not  affect  a  contract  of  fire  in- 
surance. 


^^cts^fthe  Sec.  1517.  A  contract  of  fire  insurance  is  not  affected  by 
any  act  of  the  insured,  subsequent  to  the  execution  of  the  pol- 
icy, which  does  not  violate  its  provisiohs,  even  though  it  in- 
creases the  risk,  and  is  the  cause  of  a  loss. 

i?emnuy.^'  Sec.  1518.  If  there  is  no  valuation  in  the  policy,  the  meas- 
ure of  indemnity  in  an  insurance  against  fire  is  the  expense, 
at  the  time  that  the  loss  is  payable,  of  replacing  the  thing 
lost  or  injured  in  the  condition  in  which  it  was  at  the  time  of 
the  injury;  but  the  effect  of  a  violation  in  a  policy  of  fire  in- 
surance is  the  same  as  in  a  policy  of  marine  insurance. 
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CHAPTER  IV. 


LIFK  AND  HEALTH  IXSUKANCK. 


Section  1510.  Insurance  upon  life,  when  payable. 

1520.  Insurable  interest 

1521.  Assignee,  &c.,  of  life  policy  need  bave  no  intcrcnt. 

1522.  Notice  of  transfer. 
1528.  Measure  of  indemnity. 

Sisc.  1519.  An  insurance  npon  life  may  be  made  payable  on  uj?* n7e"wheii 
the  death  of  the  person,  or  on  his  snrviving  a  specified  period,  p*^^**' 
or  periodically  so  long  as  he  shall  live,  or  otherwise  contin- 
gently on  the  continuance  or  determination  of  life. 

Sec.  1520.  Every  person  has  an  insurable  interest  in  the^^ljjjyj'^'^* 
life  and  health: 

1.  Of  himself; 

2.  Of  any  person  on  whom  he  depends  wholly  or  in  part 
for  education  or  support; 

3.  Of  any  person  under  a  legal  obligation  to  him  for  the 
payment  of  money,  or  respecting  property  or  services,  of 
which  death  or  illness  might  delay  or  prevent  the  performance; 
and, 

4.  Of  any  person  upon  whose  life  any  estate  or  interest, 
vested  in  him,  depends. 

Sec.  1521.  A  policy  of  insurance  upon  life  or  healtli  may  of^JJj^^J^*^-' 
pass  by  transfer,  will  or  succession,  to  any  person,  whether  f^J^^JJ^'* 
lie  has  an  insurable  interest  or  not,  and  such  person  may  re- 
cover upon  it  whatever  the  insured  might  have  recovered. 

Sec.  1522.  Notice  to  an  insurer  of  a  transfer  or  ^^^<liiest  ^^^»jJ^*ccor 
thereof  is  not  necessary  to  preserve  the  validity  of  a  policy  of 
insurance  upon  life  or  health  unless  thereby  expressly  re- 
quired. 

Sec.  1523.  Unless  the  interest  of  a  person  insured  is  suscep-  ludlSnllT."^ 
tible  of  exact  pecuniary  measurement,  the  measure  of  indem- 
nity luider  a  policy  of  insurance  upon  life  or  health  is  the  sum 
fixed  in  the  policy. 

37 
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TITLE  XII. 


•HccTiON  1524.  Indemnity,  what. 

1525.  Indemnity  for  a  future  wrongful  act,  void. 

1526.  Indemnity  for  a  wrongful  act,  valid. 

1527.  Indemnity  extends  to  acts  of  agent. 

1528.  Indemnity  to  several. 

1529.  Person  indemnifying,  liable  Jointly  or  severally  wllh  person 

indemnified. 

1530.  liulcs  for  interpreting  agreement  of  indemnity. 

1531.  When  person  indemnifying  is  a  surety. 

1532.  Ball,  what. 

1533.  How  regulated. 

^Indemnity.  Sec.  1524.  Indemnity  is  a  contract  by  which  one  engages  to 
save  another  from  a  legal  consequence  of  the  conduct  of  one 
of  the  parties,  or  of  some  other  person. 

a/5mSwroig-    ^EO.  1525.  All  agreement  to  indemnify  a  person  against  an 
fui  act,  void.    g^^^.  thereafter  to  be  done,  is  void,  if  the  act  is  known  by  such 
person,  at  the  time  of  doing  it,  to  be  wrongful. 

•  {iltwrougmi    Sec.  1526.  An  agreement  to  indemnify  a  person  against  an 
.ci,  viiid.      j^^j.  already  done,  is  valid,  even  though  the  act  was  known  to 
be  OTongful,  unless  it  was  a  felony. 

ex^iofXii^aou    Sec.  1527.  An  agreement  to  indemnify  against  the  acts  of  a 
of  a-em.       certain  person,  applies  not  only  to  his  act?,  and  their  conse- 
quences, but  also  to  those  of  his  agents. 

fcl^K  Sec.  1528.  An  agreement  to  indemnify  several  persons  ap- 

plies to  each  unless  a  contrary  intention  appears. 

Aem^'^in^?'  Sec  1529.  Oue  who  indemnifies  another  against  an  act  to 
w^Si?T°wrth'l>^  done  by  the  latter,  is  liable  jointly  with  the  person  indem- 
penon  fndem.  j^ifi^^^  j^^d  Separately,  to  every  person  injured  by  such  act. 

intl^rethiR       Sec.  1530.  In  the  interpretation  of  a  contract  of  indemnity, 
rS^SSSify.**'  t**^  following  rules  are  to  be  applied,  unless  a  contrarj^  inten- 
tion appears: 
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1.  Upon  an  indemnity  against  liability,  expressly,  or  in 
other  equivalent  terms,  the  person  indemnified  is  entitled  to 
recover  upon  becoming  liable; 

2.  Upon  an  indemnity  against  claims,  or  demands,  or  dam- 
ages or  costs,  expressly,  or  in  other  equivalent  terms,  the 
person  indemnified  is  not  entitled  to  recover  without  payment 
thereof; 

3.  An  indemnity  against  claims,  or  demands,  or  liability, 
expressly,  or  in  other  equivalent  terms,  embraces  the  costs  of 
defense  against  such  claims,  demands  or  liability  incurred  in 
good  faith,  and  in  the  exercise  of  reasonable  discretion; 

4.  The  person  indemnifying  is  bound,  on  request  of  the  per- 
son indemnified,  to  defend  actions  or  proceedings  brought 
against  the  latter  in  respect  to  the  matters  embraced  by  the 
indemnity,  but  the  person  indemnified  has  the  right  to  con- 
duct such  defenses,  if  he  chooses  to  do  so; 

5.  If,  after  request,  the  person  indemnifying  neglects  to  de- 
fend the  person  indemnified,  a  recovery  against  the  latter  suf- 
fered by  him  in  good  faith,  is  conclusive  in  his  favor  against 
the  former; 

6.  If  the  person  indemnifying,  whether  he  is  a  principal  or 
a  surety  in  tlie  agreement,  has  not  reasonable  notic^i  of  the 
action  or  proceedings  against  the  person  indemnified,  or  is 
not  allowed  to  control  its  defense,  judgment  against  the  latter 
is  only  presumptive  evidence  against  the  former; 

7.  A  stipulation  that  a  judgment  against  the  person  indem- 
nified shall  be  conclusive  upon  the  person  indemnifying,  is 
applicable  if  he  had  a  good  defense  upon  the  merits,  which 
by  want  of  ordinary  care  he  failed  to  established  in  the  action. 

Sec.  1531.  Where  one,  at  the  request  of  another,  engages  ^^^x^^^ 
to  answer  in  damages,  whether  liquidated  or  unliquidated,  for  •  " 
any  violation  of  duty  on  the  part  of  the  latter,  he  is  entitled  - 
to  be  reimbursed  in  the  same  manner  as  a  surety  for  whatever 
he  may  pay. 

Sec.  1532.  Upon  those  contracts  of  indemnity  which  are 
taken  in  legal  proceedings,  as  security  for  the  performance  of 
an  obligation  imposed  or  declared  by  the  tribunals,  and 
known  as  undertakings  or  recognizances,  the  sureties  are 
called  bail. 

Sec.  1533.  The  obligations  of  bail  are  governed  by  the  Howwgnuted 
statutes  specially  applicable  thereto. 
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TITLE  XIIL 


<;UAUANTy. 


CiiAPTKK  1.  Guaranty  in  general. 
II.  Suretyship. 


CHAPTER  I. 


<;i:aranty  in  general. 

AuTK  LK  I.  Definition  of  guaranty. 
11.  Creation  of  guaranty. 

III.  Literpretation  of  guaranty. 

IV.  Liability  of  guarantors. 
V,  Continuing  guaranty. 

VT.  Exoneration  of  guarantors. 


DEFINITION  OF  GUAllANTY. 


SECTI0I9  1584.  Guaranty,  what. 

t5*35.  Knowledge  of  principal  not  necessary  to  creation  of  guaranty. 

Se<\  1534.  A  guaranty  is  a  promiae  to  answer  for  the  debt, 
default  or  misearriage  of  another  person. 


ARTICLE  T. 
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Sec.  1585.  A  person  may  become  guarantor  even  without  prh,ciSfS?t°^ 
the  knowledge  or  consent  of  the  principal.  SreaTion'Tf 

gaarantj. 


ARTICLE  II. 


CREATION  OF  GUABANTY. 


Section  1536.  Necessity  of  a  considenition. 

1537.  Guaranty  to  be  in  writing,  &c. 

1538.  Engagement  to  answer  for  obligation  of  anotlier,  when  deemed 

original. 
1530.  Acceptance  of  guaranty. 

Sec.  1536.  Where  a  guaranty  is  entered  into  at  the  same  c^tfiemLn.^ 
time  with  the  original  obligation,  or  with  the  acceptance  of  the 
latter  by  the  guarantee,  and  forms,  with  that  obligation,  a. 
part  of  the  consideration  to  him,  no  other  consideration  need 
exist.  In  all  other  cases  there  must  be  a  consideration  dis- 
tinct from  that  of  the  original  obligation. 

Sec.  1537.  Except  as  prescribed  by  the  next  section,  aguar-i,<pin*writiig? 
ant/  must  be  in  writing,  and  signed  by  the  guarantor;  but*^' 
the  writing  need  not  express  a  consideration. 

Sec.  1538.  A  promise  to  answer  for  the  obligation  of  anoth-  to M?SS"fOT* 
er,  in  any  of  the  following  cases,  is  deemed  an  original  obli-  2noffcV!*Srhin 
gation  of  the  promiser,  and  need  not  be  in  writing:  \mh^^ 

1.  Where  the  promise  is  made  by  one  who  has  received 
property  of  another  upon  an  undertaking  to  apply  it  pursu- 
ant to  such  promise;  or  by  one  who  has  received  a  discharge 
from  an  obligation  in  whole  or  in  part,  in  consideration  of 
such  promise; 

2.  Where  the  creditor  parta  with  value,  or  enters  into  an 
obligation,  in  consideration  of  the  obligation  in  respect  to 
which  the  promise  is  made,  in  terms  or  under  circumstances 
such  as  to  render  the  party  making  the  promise  the  principal 
debtor,  and  the  person  in  whose  behalf  it  is  made,  his  surety; 
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3.  Where  the  promise,  being  for  an  antecedent  obligation 
of  another,  is  made  upon  the  consideration  that  the  party  re- 
ceiving it  cancels  the  antecedent  obligation,  accepting  the  new 
promise  as  a  substitute  therefor;  or  upon  the  consideration 
that  the  i>arty  receiving  it  releases  the  property  of  another 
from  a  levy,  or  his  person  from  imprisonment  under  an  exe- 
cution on  a  judgment  obtained  upon  the  antecedent  obliga- 
tion; or  ui)on  a  consideration  beneficial  to  the  promiser, 
whether  moving  from  either  party  to  the  antecedent  obliga- 
tion, or  from  another  person; 

4.  Where  a  factor  undertakes,  for  a  commission,  to  sell 
merchandise  and  guaranty  the  sale; 

5.  Where  the  holder  of  an  instrument  for  the  payment  of 
money,  upon  which  a  third  person  is  or  may  become  liable 
to  him,  transfers  it  in  payment  of  a  precedent  debt  of  his 
own,  or  for  a  new  consideration,  and  in  connection  with  such 
transfer  enters  into  a  promise  respecting  such  instrument. 


or^s^arlntr  i^^^e  offer  to  guaranty  is  not  binding,  until 


notice  of  its  acceptance  is  communicated  by  the  guarantee  to 
the  guarantor;  but  an  absolute  guaranty  is  binding  upon  the 
'guarantor  without  notice  of  acceptance. 


/compToIiS Skc.  1540.  In  a  guaranty  of  a  contract,  the  terms  of  which 
jutract.  jj^^  ^jj^jj  settled,  it  is  implied  that  its  terms  shall  be  sucli 

as  will  not  expose  the  guarantor  to  greater  risks  than  he 
would  incur  under  those  terms  which  are  most  common,  in 
similar  contracts,  at  the  place  where  the  principal  contract  is 
to  be  performed. 


ARTICLE  III. 


IXTEltPIlETATION  OF  GUAliAlfTY. 


Sbctioh  XoiO.  Guaranty  of  iaooinplete  contract. 

1541.  Guaranty  that  an  obligation  ia  good  or  collectible. 

1542.  Recovery  upon  such  guaranty. 

1543.  Guarantor's  liability  uiion  such  guaranty. 
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Skc.  1641.  A  guaranty  to  tlie  effect  that  an  obligation  is  an  obii^fioS*' 
good,  or  is  collectible,  imports  that  the  debtor  is  solvent,  and  iont^ibie. 
that  the  demand  is  collectible  by  the  nsual  legal  proceedings, 
if  taken  with  reasonable  diligence. 

Skc.  1542.  A  guaranty,  such  as  is  mentioned  in  the  last  sec-  ^^""^UnSxy. 
tion,  is  not  discharged  by  an  omission  to  take  proceedings 
upon  the  principal  debt,  or  upon  any  collateral  security  for 
its  payment,  if  no  part  of  the  debt  could  have  been  collected 
thereby. 

Sec.  1543,  In  the  cases  mentioned  in  section  1541,  the  re-  iia^Mnl^°i^n 
raoval  of  the  principal  from  the  Territoiy  leaving  no  property  ""^'^  ^^"^'i'y- 
therein  from  which  the  obligation  might  be  satisfied,  is  equiv- 
alent to  the  insolvency  of  the  principal,  in  its  effect  upon  the 
rights  and  obligations  of  the  guarantor. 


ARTICLE  IV. 


LIABILITY  OF  GUAKANTOllS. 

Section  1544.  Goaranty,  bow  constrned. 

1545.  Liability  upon  guaranty  of  payment  or  performance. 

1546.  Liability  upon  guaranty  of  a  conditional  obligation. 

1547.  Obligation  of  guarantor  cannot  exceed  that  of  the  principal. 

1548.  Guarantor  not  liable  on  an  illegal  contract. 

Sec.  1544.  A  guaranty  is  to  be  deemed  to  be  unconditional  how  coi^IJioa. 
unless  its  terms  import  some  condition  precedent  to  the  lia- 
bility of  the  guarantor. 

Sec.  1545.  A  guarantorof  payment  or  performance  is  liable  guiSHIy'oT" 
to  the  guarantee  immediately  upon  the  default  of  the  princi-  pJif^iLnce. 
pal,  and  without  demand  or  notice.  f 

Sec.  1546.  Where  one  guaranties  a  conditional  obligation,  gulSSnlJ^of*!?" 
his  liability  is  commensurate  with  that  of  the  principal,  and  owigLuo*^^^^ 
he  is  not  entitled  to  notice  of  the  default  of  the  principal,  un- 
less he  is  unable,  by  the  exercise  of  reasonable  diligence,  to 
acquire  information  of  such  default,  and  the  creditor  has  ac- 
tual notice  thereof. 
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Obligation  of 
KQarantor  ctiii 
not  exceed 
ibatof  the 
principal. 


Guarantor 
not  liablo  un 
an  illp^Hl 
contract. 


Sec.  1547.  The  obligation  of  a  guarantor  must  be  neither 
larger  in  amount  nor  in  other  respects  more  burdensome  than 
that  of  the  principal;  and  if,  in  its  terms,  it  exceeds  it,  it  is 
reducible  in  proportion  to  the  principal  obligation. 

Sec.  1548.  A  guarantor  is  not  liable  if  the  contract  of  the 
principal  is  unlawful;  but  he  is  liable  notwithstanding  any 
mere  personal  disability  of  the  principal,  though  the  disability 
be  such  as  to  make  the  contract  void  against  the  principal. 


ARTICLE  V. 


CONTINUING  GUARANTY. 


1549.  Continuing  guanmty,  ve\mt 

1550.  lie  vocation. 


sim«m!vri"fat.  Sec.  1649.  A  guaranty  relating  to  a  future  liability  of  tho 
principal,  under  successive  transactions,  which  either  contiiun^ 
his  liability  or  from  time  to  time  renew  it  after  it  has  be(»n 
satisfied,  is  called  a  continuing  guaranty. 

Sec.  1550.  A  continuing  guaranty  may  be  revoked  at  .any 
time  by  the  guarantor,  in  respect  to  future  ti-ansactions,  unless 
there  is  a  continuing  consideration  as  to  such  ti'ansactions 
which  he  does  not  renounce. 


lie  vocation. 


ARTICLE  VL 


I'lXONEKATION  OF  GUAllAXTOirS. 

Skciion  1551.  Wliat  dealings  with  debtor  exonerate  guarantor. 
1552.  Void  promises. 
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8ECTI0K  1558.  Recission  of  alteratioD. 
1554  Part  performance. 

1555.  Delay  of  creditor  does  not  discharge  guarantor. 

1556.  Guarantor  indemnified  by  the  debtor,  not  exonerated. 

1557.  Discharge  of  principal  by  act  of  law  docs  not  discharge  guar- 


Sec.  1561.  A  guarantor  is  exonerated,  except  so  far  as  l^^^  jn^^^H^'^Sibi. 
may  be  indemnified  by  the  principal,  if  by  any  act  of  the  cred-  ^^^^'J^™*'* 
itor,  without  the  consent  of  the  guarantor,  the  original  obliga- 
tion of  the  principal  is  altered  in  any  respect,  or  the  remedies 
or  rights  of  the  creditor  against  the  principal,  in  respect  there- 
to, in  any  way  impaired  or  suspended. 

Sec.  1552.  A  promise  by  a  creditor,  which  for  any  cause  isigjg®*^^'^"'' 
void,  or  voidable  by  him  at  his  option,  does  not  alter  the 
obligation  or  suspend  or  impair  the  remedy,  within  the  mean- 
ing of  the  last  section. 

Sec.  1553.  The  rescission  of  an  agreement  altering  the  orig-  aiS?S?io?.''" 
inal  obligation  of  a  debtor,  or  impairing  the  remedy  of  a  cred- 
itor, does  not  restore  the  liability  of  a  guarantor  who  has 
been  exonerated  by  such  agreement. 

Sec.  1554.  The  acceptance,  by  a  creditor,  of  any  thing  in  perform- 
partial  satisfaction  of  an  obligation,  reduces  the  obligation 
of  a  guarantor  thereof,  in  the  feame  measure  as  that  of  the 
principal,  but  does  not  otherwise  affect  it. 

Sec.  1555.  Mere  delay  on  the  part  of  a  creditor  to  proceed  crSiiufr  does 
against  the  principal,  or  to  enforce  any  other  remedy,  does  ^^^^^f'^^'s* 
not  exonerate  a  guarantor. 

Sec.  1556.  A  guarantor,  who  has  been  indemnified  by  the ,  Guarantor 

^  *^         indemnified  l»y 

principal,  is  liable  to  the  creditor  to  the  extent  of  the  indem- 
nity,  notwithstanding  that  the  creditor,  without  th^  assent  of 
the  guarantor,  may  have  modified  the  contract  or  released  the  . 
principal. 

Sec.  1557.  A  guarantor  is  not  exonerated  by  the  discharge  iMBcbargo  of 
of  his  principal  by  operation  of  law,  without  the  intervention 

of  l»w*  do«s 

.     .  ^     «  , ,  -i.x  not dlBcliarge 

or  omissiotx  of  the  creditor.  goanntor. 


antor. 


38 


898 


CIVIL  CODE. 


CHAPTER  II. 


SURETYSHIP. 


Article  I.  Who  are  sureties. 

II.  Liability  of  sureties, 
in.  Rights  of  sureties. 
IV.  Rights  of  creditors. 
V.  Letter  of  credit. 


Bbctiok  1558.  Surety,  what. 

1559.  Apparent  principal  may  show  that  he  is  snrety. 


Barely,  what.    Sec.  1558.  A  stirety  is  one  who,  at  the  request  of  another, 


and  for  the  purpose  of  securing  to  him  a  benefit,  becomes  re- 
sponsible for  the  performance  by  the  latter  of  some  act  in 
favor  of  a  third  person,  or  hypothecates  property  as  security 
therefor. 

Sec.  1569.  One  who  appears  to  be  a  principal,  whether  by 
the  terms  of  a  written  instrument,  or  otherwise,  may  show  that 
he  is  in  fact  a  surety,  except  as  against  persons  who  have 
acted  on  the  faith  of  his  apparent  character  of  principaL 


ARTICLE  I. 


WHO  ABE  SURETIES. 
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ARTICLE  II. 


LIABILITY  OF  SURETIES. 


Section  1560.  Limit  of  surety^s  obligation. 
1561.  Rules  of  interpretation. 

150B.  Judgment  against  surety  does  not  alter  the  relation. 

1663,  Surety  exonerated  by  performance  or  offer  of  performance. 

1564.  Surety  discharged  by  certain  acts  of  the  creditor. 

Sec.  1560.  A  surety  cannot  be  held  beyond  the  express  ^^Tr*^ 
terms  of  his  contract,  and  if  such  contract  prescribes  a  penal-  ®^"K«*ton'- 
ty  for  its  breach,  he  cannot  in  any  case  be  liable  for  more 
llian  the  penalty. 

Sec.  1561.  In  interpreting  the  teims  of  a  contract  of  surety-  inSS{>wu!tioB. 
ship,  the  same  rules  are  to  be  observed  as  in  the  case  of  other 
contracts. 

Sec.  1562.-  Notwithstanding  the  recovery  of  judgment  by  a  a^?ng^S?ity 
creditor  against  a  surety,  the  latter  still  occupies  the  relation  fh7*rlutionf 
of  surety. 

Sec.  1563.  Performance  of  the  principal  obligation,  or  an^f^f^'y"®**- 
offer  of  such  performance,  duly  made,  whether  by  the  princi-  J^^*5c?f 
pal  or  by  another  person,  exonerates  a  surety.  formance. 

Sec.  1564.  A  surety  is  exonerated:  thu^h^ 

certun  acui  of 

1.  In  like  manner  with  a  guarantor;  thecrediur. 

2.  To  the  extent  to  which  he  is  prejudiced  by  any  act  of  the 
creditor  which  would  naturally  prove  injurious  to  the  remedies 
of  the  surety  or  inconsistent  with  his  rights,  or  which  lessens 
his  security;  or, 

3.  To  the  extent  to  which  he  is  prejudiced  by  an  omission 
of  the  creditor  to  do  anything,  when  required  by  the  surety, 
which  it  is  his  duty  to  do. 
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ARTICLE  III. 


RIGHTS  OF  SURETIES. 


Surety  has 
rI(;htB  of 
;;uarantor. 

Surety  may 
require  the 
creditor  to 
firocced  afiraln<>t 
the  priDci'pal. 


Surety  may 
compel  princU 
pal  to  perfonn 
obligation 
when  due. 

A  principal 
bound  to  reim- 
burse hit 
surety. 


The  surety 
acquireB  the 
right  of  the 
creditor. 


Section  15G5.  Surety  has  rights  of  guoinuitor. 

15G6.  Surety  may  require  the  creditor  to  proceed  agaiost  the  principal. 
1507.  Surety  may  compel  principal  to  perfonn  obligajtloD,  when  due. 
1566.  A  principal  bound  to  nimburse  his  auvetyv 

1569.  The  surety  acquires  the  right  of  the  creditor, 

1570.  Surety  entitled  to  benefit  of  securities  held  by  creditor. 

1571.  The  property  of  principal  to  be  taken  first. 

Sec.  1365.  A  surety  has  all  the  rights  of  a  guarantor,  wheth- 
er he  beeomefi  personally  responsible  or  not. 

Sec.  1566.  A  surety  may  require  his  creditor  to  proceed 
against  the  principal,  or  to  pursue  any  other  remedy  in  his 
power  which  the  surety  cannot  himself  pursue,  and  which 
would  lighten  his  burden;  and  if  in  such  case  the  creditor  neg- 
lects  to  do  so,  the  surety  is  exonerated  to  the  extent  to  which 
he  is  thereby  prejudiced. 

Sec.  1567.  A  surety  may  compel  his  principal  to  perform 
the  obligation  when  due. 

Sec.  1568,  If  a  surety  satisfies  the  principal  obligation,  or 
any  part  thereof,  whether  with  or  without  legal  proceedings, 
the  principal  is  bound  to  reimburse  what  he  has  disbursed,  in- 
cluding necessary  costs  and  expenses;  but  the  surety  has  no 
(rlaim  for  reimbursement  against  other  persons,  though  they 
may  have  been  benefitted  by  his  act,  except  as  prescribed  by 
the  next  section. 

Sec.  1569.  A  surety,  upon  satisfying  the  obligation  of  the 
principal,  is  entitled  to  enforce  every  remedy  which  the  credi- 
tor then  has  against  the  principal,  to  the  extent  of  reimburs- 
ing what  he  has  expended;  and  also  to  require  all  his  co- 
sureties to  contribute  thereto,  without  regard  to  the  order  of 
time  in  which  they  became  such. 
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Sec.  1570.  A  surety  is  entitled  to  the  benefit  of  every  secu-  tied  iS*Jenefl"t 
rity  for  the  performance  of  the  principal  obligation,  held  by  Sew  by'***** 
the  creditor,  or  by  a  co-surety,  at  the  time  of  entering  into  the 
contract  of  suretyship,  or  acquired  by  him  afterwards,  wheth- 
er the  surety  was  aware  of  the  security  or  not. 

Sec.  1571.  Whenever  property  of  a  surety  is  hypothecated  or^rindJSj'?^ 
with  the  property  of  the  principal,  the  surety  is  entitled  to^****^*°*"^- 
have  the  property  of  the  principal  first  applied  to  the  dis- 
i'harge  of  the  obligation. 


ARTICLE  VI. 


BIGHTS  OF  CREDITORS. 


Section  1572.  Creditor  entitled  to  benefit  of  securities  held  by  surety. 

Sec.  1572.  A  creditor  is  entitled  to  the  benefit  of  everything  uSt^wSt*" 
which  a  surety  has  received  from  the  debtor  by  way  of  secu-  Seid  b^siwty. 
rity  for  the  performance  of  the  obligation;  and  may,  upon 
the  maturity  of  the  obligation,  compel  the  application  of  such 
security  to  its  satisfaction. 


ARTICLE  V. 

liBTTER  OF  CKKDIT. 


Sectioit  1578.  Letter  of  credit,  what. 
1574  How  addressed. 
1576.  LiabUity  of  the  Writer. 
1576,  Letter  of  credit  either  general  or  BpeciaL 
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Letter  of 
credit,  what. 


How  ad- 
dressed. 


LiabUlfj  of 
Um  writer. 


Lette*  of  cred- 
it either  gene- 
ral or  special. 


Katnre  of  gen- 
eral letter  of 
credit. 


Kztont  of 
general  letter 
of  credit. 


A  letter  of 
credit  mav  be 
a  contlnaing 
guaranty. 


Wlien  notice 
i9  the  writer 
neceifsary. 


The  credit 
given  mast 
agree  with  th . 
terms  of  the 
letter. 


0BCTION  1577.  Naturo  of  general  letter  of  credit. 

1578.  Extent  of  general  letter  of  credit. 

1579.  A  letter  of  credit  may  be  a  continuinpr  guaranty. 

1580.  When  notice  to  the  writer  necessary. 

1581.  The  credit  given  must  agree  with  the  tem^s  of  the  letter. 

Seo.  1573»  a  letter  of  credit  is  a  written  instrument,  address- 
ed by  one  person  to  another,  requesting  the  latter  to  give 
credit  to  the  person  in  whose  favor  it  is  drawn. 

Sec.  1574.  A  letter  of  credit  may  be  addressed  to  several 
persons  in  succession. 

Sec.  1576.  The  writer  of  a  letter'of  credit  is,  upon  the  de- 
fault of  the  debtor,  liable  to  those  who  gave  credit  in  compli- 
ance with  its  terms. 

Sec.  1576.  A  letter  of  credit  is  either  general  or  special. 
When  the  request  for  credit,  in  a  letter,  is  addressed  to  speci- 
fied persons  by  name  or  description,  th«  letter  is  sp^ial.  All 
other  letters  of  credit  are  general. 

Sec.  1577.  A  general  letter  of  credit  gives  any  person  to 
whom  it  may  be  shown,  authority  to  comply  with  its  request, 
and  by  his  so  doing  it  becomes,  as  to  Jiim,  of  the  same  effect 
as  if  addressed  to  him  by  name. 

Sec.  1578.  Several  persons  may  successively  give  credit 
upon  a  general  letter. 

Sec.  1579.  If  the  parties  to  a  letter  of  credit  appear  by  its 
terms  to  contemplate  a  course  of  future  dealing  between  the 
parties,  it  is  not  exhausted  by  giving  a  credit,  even  to  the 
amount  limited  by  the  letter,  which  is  subsequently  reduced  or 
satisfied  by  payments  made  by  the  debtor;  but  is  to  be  deemed 
a  continuing  guaranty. 

Sec.  1580.  The  writer  of  a  letter  of  credit  is  liable  for  credit 
given  upon  it  without  notice  to  him,  unless  its  terms  express 
or  imply  the  necessity  of  giving  notice. 

Sec.  1581.  If  a  letter  of  credit  prescribes  the  persons  by 
whom,  or  the  mode  in  which,  the  credit  is  to  be  given,  or  the 
term  of  credit,  or  limits  the  amount  thereof,  the  writer  is  not 
bound  except  for  transactions  which,  in  these  respects,  con- 
form strictly  to  the  terms  of  the  letter. 
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TITLE  XIV'. 

UEK. 

Chapter  I.  Liens  in  general. 
II,  Mortgage, 
in.  Pledge. 
IV.  Bottomry. 
V.  Respondentia. 
VI.  Other  liens. 
VII.*  Stoppage  in  transit. 


CHAPTER  I^ 


LIENS  IK  GENCBAL. 

Article  I.  Definition  of  liens. 

n.  Creation  of  liens, 
ni.  Eflfect  of  liens. 
IV,  Priority  of  liens. 

V.  Redemption  from  liens. 
VI.  Extinction  of  liens. 


ARTICLE  I. 


DEFINITIOK  OF  LIENS. 


8BCTI0K  1582.  Lien,  what 

1583.  Liens,  general  or  spedaL 
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Section  1584.  Gcnoial  lien,  what. 
^  1585.  Special  lien,  what. 

1586.  Contracts  subject  to  provisions  of  this  chapter. 

uen,  what.  Sec.  1582.  A  lien  is  a  charge  imposed  upon  specific  prop- 
erty, by  which  it  is  mad©  security  for  the  performance  of  an 
act. 

rai'oT»%^ui.'     Sec.  1583.  Liens  are  either  general  or  special. 

whw?*™*  Sec.  1584.  A  general  lien  is  one  which  the  holder  thereof  ia 
entitled  to  enforce  as  a  secairity  for  the  performance  of  all  the 
obligations,  or  all  of  a  particular  class  of  obligations,  which 
exist  in  his  favor  against  the  ownear  of  the  property. 

^Special  lien,  g^^^  1585  ^  special  lien  is  one  which  the  holder  thereof 
.  can  enforce  only  as  security  for  the  performance  of  a  partic- 
ular act  or  obligation,  and  of  such  obligations  as  may  be  in- 
cidental thereto. 

PubjTct  tS**  Sec.  1586.  Contracts  of  mortgage,  pledge,  bottomry,  or  re- 
ffiS'chSpfe?.'  spondentia,  are  subject  to  all  the  provisions  of  this  chapter. 


ARTICLE  II. 

CREATION  OF  LIEKS. 


Section  1587.  Lien,  how  created. 

1588.  No  lien  for  claim  not  dae. 

1589.  Lien  on  fatore  intetest. 

1690.  Lien  may  be  created  by  contract. 

cruitod.^^^       Sec.  1587.  A  lien  is  created: 

1.  By  contract  of  the  parties;  or, 

2.  By  operation  of  law. 

ciSml!S  d^o.  Sec.  1588.  No  lien  arises  by  mere  operation  of  law  untO  the 
time  at  which  the  act  to  be  secured  thereby  ought  to  be  per- 
formed. 

intcroS?  ^^^^  Sec.  1589.  An  agreement  may  be  made  to  create  a  lien  upon 
property  not  yet  acquired  by  the  party  agreeing  to  give  the 
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lien,  or  not  yet  in  existence.  In  such  case  the  lien  agreed  for 
attaches  from  the  time  when  the  party  agreeing  to  give  it  ac- 
quires an  interest  in  the  thing,  to  the  extent  of  such  interest. 

Sec.  1590.  A  lien  may  be  created  by  contract,  to  take  im-  creifed  hy^  ^ 
mediate  effect,  as  security  for  the  performance  of  obligations 
not  then  in  existence. 


ARTICLE  III. 


EFFKCT  OF  LIENS. 


Section  1591.  Lien,  or  contract  for  lien,  transfcis  no  title. 

1592.  Certain  contracts,  void. 

1593.  Creation  of  lien  does  not  impl}'  personal  obligation. 

1594.  Extent  of  lien. 

1595.  Existence  of  lien  docs  not  a£Pect  the  right  of  ci-editor. 
1590.  Holder  of  lien  not  entitled  to  compensation. 

Sec.  1591.  Notwithstanding  an  agi'eement  to  the  contrary,  troct^o?"!!?"' 
a  lien  or  a  contract  for  a  lien  transfers  no  title  to  the  property  JiJle!'®" 
subject  to  the  lien. 

Sec.  1592.  All  contracts  for  the  forfeiture  of  property  subMricTs  void!""' 
ject  to  a  lien,  in  satisfaction  of  the  obligation  secured  thereby, 
and  all  contracts  in  restraint  of  the  right  of  redemption  from 
a  lien,  are  void,  except  in  the  case  specified  in  section  945. 

Sec.  1593.  The  creation  of  a  lien  does  not  of  itself  imply  uenTcJJBnSf 
that  any  person  is  bound  to  perform  the  act  for  which  the  lien  ubligaSon. 
is  a  security. 

Sec.  1594.  The  existence  of  a  lien  upon  property  does  not  Extent  onun. 
of  itself  entitle  the  person,  in  whose  favor  it  exists,  to  a  lien 
upon  the  same  property  for  the  performance  of  any  other  ob- 
ligation than  that  which  the  lien  originally  senired. 

Sec.  1595.  The  existence  of  a  lien,  as  security  for  the  per-  ex^mcdcc  of 
formanee  of  an  obligation,  does  not  affect  the  right  of  the  affect  jhe^right 
creditor  to  enforce  the  obligation  without  regard  to  the  lien. 
39 
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Holder  of  Hen 
not  entitled  to 


Sec.  1596.  One  who  holds  property  by  virtue  of  a  lien  there- 
compenBstion.       jg      entitled  to  compensation  from  the  owner  thereof  for 
any  trouble  or  expense  which  he  incurs  respecting  it,  except 
to  the  same  extent  as  a  borrower,  under  sections  956  and  957. 


ARTICLE  IV. 


PRIORITY  OF  LIENS. 


Section  1607.  Priority  of  liens. 

1508.  Priority  of  mortgage  for  price, 

1509.  Order  of  resort  to  different  Ainds. 


Priority  »f 
lien*. 


Priority  of 
mortgage  for 
price. 


Sec.  1597.  Other  things  being  equal,  different  liens  upon 
the  same  property  have  priority  according  to  the  time  of  their 
creation,  except  in  cases  of  bottomry  and  respondentia. 

Sec.  1598.  A  mortgage  given  for  the  price  of  real  property, 
at  the  time  of  its  conveyance,  has  priority  over  all  other  liens 
(Teated  against  fhe  purchaser. 

^^ortier^ofrc-^^  Sec.  1599.  Wlicre  one  has  a  lien  upon  several  things,  and 
fund..?  *  other  persons  have  subordinate  liens  upon,  or  interests  in, 
some  but  not  all  of  the  same  things,  the  person  having  the 
prior  lien,  if  he  can  do  so  without  risk  of  loss  to  himself,  or 
of  injustice  to  other  persons,  must  resort  to  the  property  in 
the  following  order,  on  the  demand  of  any  party  interested: 

Mrsf — To  the  things  upon  which  he  has  an  exclusive  lien; 

Second— To  the  things  which  are  subject  to  the  fewest  sub- 
ordinate liens; 

Third — In  like  manner  inversely  to  the  number  of  subordi- 
nate liens  upon  the  same  thing;  and, 

Fourth — When  several  things  are  within  one  of  the  forego- 
ing  classes,  and  subject  to  the  same  number  of  liens,  resort 
must  be  had: 

1.  To  the  things  which  have  not  been  transferred  since  the 
prior  lien  was  created; 
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2.  To  the  things  which  have  been  so  transferred  without  a 
valuable  consideration;  and, 

3.  To  the  things  which  have  been  so  transferred  for  a  valu- 
able consideration. 


ARTICLE  V. 


REDEMPTION  FROM  LIEN. 


Skctiok  1600.  Right  to  redeem. 

IdOl.  Rights  of  inferior  lienor. 

1002.  Redemption  from  lien,  how  made. 

Sec.  1600.  Every  person,  having  an  interest  in  property  peSfm.*** 
subject  to  a  lien,  has  a  right  to  redeem  it  from  the  lien,  at  any 
time  after  the  claim  is  due,  and  before  his  right  of  redemption 
is  foreclosed. 

Sec.  1601.  One  who  has  a  lien,  inferior  to  anotlier  upon  the  inSifSJ  ucuor. 
same  propeily,  has  a  right: 

1.  To  redeem  the  property  in  the  same  manner  as  its  owner 
might,  from  the  superior  lien;  and, 

3.  To  be  subrogated  to  all  the  benefits  of  tlie  superior  lien, 
when  necessary  for  the  protection  of  his  interests,  upon  satis- 
fying the  claim  secured  thereby. 

Sec.  1602.  Redemption  from  a  lien  is  made  by  perfonning,  ft^|Sl?eThSw 
or  offering  to  perform,  the  act  for  the  performance  of  which  it 
is  a  security,  and  paying,  or  offering  to  pay,  the  damages,  if 
any,  to  which  the  holder  of  the  lien  is  entitled  for  delay. 
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ARTICLE  VI. 

EXTINCTION  OF  LIENS. 


Section  IQOS.  Lien  deemed  accessory  to  the  act  whose  performance  it  secures. 

1604.  Extinction  by  sale  or  conversion. 

1605.  Lien  not  extinguished  by  lapse  of  time  under  statute  of  limita- 

tions. 

1606.  Apportionment  of  lien. 

1607.  When  restoration  extinguishes  lien. 

Lien  deemed    gj^c.  1G03.  A  UeD  is  to  be  deemed  accessory  to  the  act  for 

•cceesory  to  ^  »f 

I>e?fornm!!Sr       performance  of  which  it  is  a  security,  whether  any  person 
it  secures.     jg  bound  for  such  performance  or  not,  and  is  extinguishabJe 
in  like  manner  with  any  other  accessory  obligation. 


Bxtinctfoa 
bj  sftle  or 
cunvei'slon. 


Lien,  not  ex- 
tinguished by^ 
lapi^e  of  time 
under  statatc 
of  limitations. 


Apportion- 
ment of  lien. 


When  resto- 
ration extin- 
gul«heB  li«n. 


Sec.  1604.  The  sale  of  any  property  on  which  there  is  a 
lien,  in  satisfaction  of  the  claim  secured  thereby,  or,  in  case  of 
personal  property,  its  wrongful  conversion  by  the  person  hold- 
ing the  lien,  extinguishes  the  lien  thereon. 

Sec.  1605.  A  lien  is  not  extinguished  by  the  mere  lapse  of 
the  time  within  which,  under  the  provisions  of  the  Code  of 
Civil  Procedure,  an  action  can  be  brought  upon  the  principal 
obligation. 

Sec.  1600.  The  partial  performance  of  an  act  secured  by  a 
lien  does  not  extinguish  the  lien  upon  any  part  of  the  prop- 
erty subject  thereto,  even  if  it  is  divisible. 

Sec.  1607.  The  voluntary  restoration  of  property  to  its 
owner,  by  the  holder  of  a  lien  thereon,  dependent  upon  pos- 
session, extinguishes  the  lien,  as  to  such  property,  unless 
otherwise  agreed  by  the  parties;  and  extinguishes  it,  notwith- 
standing any  such  agreement,  as  to  creditors  of  the  owner, 
and  persons  acquiring  a  title  to  the  property,  or  a  lien  there- 
on, in  good  faith,  and  for  a  good  consideration;  unless  such 
restoration  is  made  to  the  owner  as  a  mere  employee  of  the 
holder  of  the  lien,  or  for  a  merely  transient  purpose. 
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CHAPTER  II. 


MORTGAGE. 


AuTiCLU  I.  Mortgage  ia  general. 

II.  Mortgage  of  real  property. 
III.  Mortgage  of  personal  property. 


ARTICLE  I. 


MOIITGAGE  IN  GENERAL. 


Section  1008.  Mortgage,  what 

1009.  Lien  of  a  mortgage,  when  special. 

1010.  Transfer  of  interest,  when  deemed  a  mortgage. 

1011.  Provisions  of  this  chapter  do  not  affect  bottomry  or  resjHin- 

dentia. 

1012.  Transfer  made  subject  to  defeasance,  may  be  proved. 

1613.  What  interests  may  be  mortgaged. 

1614.  Property  adversely  held  may  be  mortgaged. 

1615.  Power  of  sale. 

1610.  Power  of  sale,  how  executed. 

1017.  On  what  a  lien. 

1018.  Against  whom  a  mortgage  is  a  lien. 

1019.  Mortgage  of  thing  held  adversely. 

1020.  Mortgage  does  not  entitle  mortgagee  to  i)osses.si()n. 

1021.  Foreclosure. 
1623.  Waste. 

Sec.  1608,  Mortgage  is  a  contract,  by  which  specific  prop-  wiur"'*^*"' 
erty  is  hypothecated  for  the  performance  of  an  act,  witliout 
the  necessity  of  a  change  of  possession. 
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mortgagi  *  .  Skc.  1009.  The  lien  of  a  mortgage  is  special,  unless  otber- 
wheni.peciai.  ^^jg^  expresslj  agreed,  and  is  indQ)endent  of  possession. 

Interet>f.  when     Sec.  1610.  Every  transfer  of  an  interest  in  property,  made 
?i!JrTJI?gS.      only  as  a  security  for  the  performance  of  another  act,  is  to  be 
deemed  a  mortgage,  except  when,  in  the  case  of  personal 
property,  it  is  accompanied  by  an  actual  change  of  possession, 
in  which  case  it  is  to  be  deemed  a  pledge. 
thWaX'      Sec.  1011.  Contracts  of  bottomry  or  respondentia,  although 
hSt?om*?o*'r  nature  of  mortgages,  are  not  aflTectcd  by  any  of  the  pro- 

reBpondioiia.  vjgions  of  tWs  chapter. 

Jbjecno Sec.  1012.  The  fact  that  a  transfer  was  made  subject  to  de- 
?iS!5*bS°pwvcd.  feasance  on  a  condition,  may,  for  the  purpose  of  showing 
such  transfer  to  be  a  mortgage,  be  proved,  except  as  against 
a  subsequent  purchaser  or  incumbrancer,  for  value  and  with- 
out notice,  though  the  fact  does  not  appear  by  the  terms  of 
the  instrument. 

mirr''  Sec.  1613.  Any  interest  in  property,  which  is  capable  of 
s«gcd.         being  transferred,  may  be  mortgaged. 

8dv!S?SJi%eid  Sec.  1614.  A  mortgage  may  be  created  upon  property  held 
may^be  luort-  ^dvcrsely  to  the  mortgagor. 

powerofsaie.  Sec.  1615.  A  power  of  sale  may  be  conferred  by  amort- 
gage  upon  the  mortgagee  or  any  other  person,  to  be  exercised 
after  a  breach  of  the  obligation  for  which  the  mortgage  is  a 
security. 

ho^cxJcu'tSdl'*    Sec.  1616.  A  power  of  sale  imder  a  mortgage  is  a  trust,  and 
can  be  executed  only  in  the  manner  prescribed  by  the  Code  of 
Civil  Procedure,  or  by  statute. 
On  what  a  Hen.    Sec.  1617.  A  mortgage  is  a  lien  upon  everything  that  wotild 

pass  by  a  grant  of  the  property,  and  upon  nothing  more. 
^Againat  whom    Sec.  1618.  A  mortgage  is  a  lien  upon  the  property  mort- 
a  Hen.  "      gagcd,  iu  the  hands  of  every  one  claiming  under  the  mort- 
gagor subsequentlj''  to  its  execution,  except  purchasers  or  in- 
cumbrancers in  good  faith,  without  notice  and  for  value,  and 
except  as  otherwise  provided  by  article  III  of  this  chapter. 
^^Mort^^gcof     Sec.  1619.  A  mortgage  of  property  held  adversely  to  the 
advefec^y.     mortgagor  takes  effect  from  the  time  at  which  he,  or  one  claim- 
ing under  him,  obtains  possession  of  the  property;  but  has 
precedence  over  every  lien  upon  the  mortgagor's  interest  in 
the  property,  created  subsequently  to  the  recording  of  the 
mortgage. 
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Sec.  1620.  A  mortgage  does  not  entitle  the  mortgagee  to„^j^J|,^f,^'^***'' 
the  possession  of  the  property,  but  after  the  execution  of  the  JlJisl^al^?** 
mortgage  the  mortgagor  may  agree  to  such  change  of  posses- 
sion upon  a  new  consideration. 

Sec.  1621.  A  mortgagee  may  foi-close  the  right  of  redemp- 
tion of  the  mortgagor,  in  the  manner  prescribed  by  the  Code 
of  Civil  Procedure,  or  by  statute. 

Sec.  1622.  No  person  whose  interest  is  subject  to  the  lien 
of  a  mortgage  may  do  any  act  which  will  substantially  impair 
the  mortgagee's  security. 


Koredodiire. 


Wmsle. 


ARTICLE  II. 


MORTGAGE  OF  REAL  PROPERTY. 


Bbctiox  1023.  Mortgage,  how  created. 

1624.  Mortgage  not  a  personal  obligation. 

1625.  Mortgages  on  lands  inheritcil  or  devised,  by  wlioiu  to  l)e  paid. 
1636.  Mortgage  how  recorded. 

1627.  Effect  of  record. 

1628.  What  must  be  recorded  as  a  mortgage. 

1629.  Recording  assignment. 

1690.  Discharge  of  records,  i&c.,  of  mortgage. 
1631.  Certificate,  how  to  be  recoitled. 

Sec.  1623.  A  mortgage  of  real  property  can  be  created,  re-  uowT^STt^J. 
newed  or  extended,  only  by  writing,  under  seal,  with  the  for- 
malities required  in  the  case  of  a  grant  of  real  property. 

Sec.  1624.  A  moi-tgage  of  real  property  does  not  bind  the » 
mortgagor  personally  to  perform  the  act  for  the  performance 
of  which  it  is  a  security,  unless  there  is  an  express  covenant 
therein  to  that  effect. 

Sec.  1625.  When  real  property,  subject  to  a  mortgage,  pass-  uJlT/inlSrifS 
es  by  succession  or  will,  the  successor  or  devisee  must  satisfy  whomVo^i?' 
the  mortgage  out  of  his  own  property,  without  resorting  to 
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DiHChargoof 
records,  Ac, 
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Certificate, 
how  to  bo 
recorded. 


the  executor  or  administrator  of  the  mortgagor,  iinh^ss  there 
is  an  express  direction  in  the  will  of  the  mortgagor,  that  the 
mortgage  shall  be  otherwise  paid. 

Six.  1626.  Mortgages  of  real  property  may  be  recorded  in 
like  manner  with  grants  thereof,  except  that  they  must  be  rt»- 
corded  in  books  kept  for  mortgages  exclusively. 

Sec.  1627.  The  record  of  a  mortgage,  duly  made,  operates 
as  notice  to  all  subsequent  purchasers  and  incumbrancers. 

Sec.  1628.  Every  grant  of  real  property,  or  of  any  estate 
therein,  which  appears,  by  any  other  writing,  to  be  intended 
as  a  mortgage  within  the  meaning  of  chapter  I  of  this  Title, 
must  be  recorded  as  a  mortgage;  and  if  such  grant  and  other 
writing  explanatory  of  its  true  character  are  not  recorded  to- 
gether, at  the  same  time  and  place,  the  grantee  can  derive  no 
benefit  from  such  record. 

Sec.  1629.  An  assignment  of  a  mortgage  may  be  recorded 
in  like  manner  with  a  mortgage,  and  such  record  operates  as 
notice  to  all  persons  subsequently  deriving  title  to  the  mort- 
gage from  the  assignor. 

Sec.  1630.  A  recorded  mortgage  must  be  discharged  upon 
the  record;  by  the  officer  having  custody  thereof,  on  the  pre- 
sentation to  him  of  a  certificate  signed  by  the  mortgagee,  his 
personal  representatives  or  assigns,  acknowledged,  or  proved 
and  certified,  as  prescribed  by  the  chapter  on  Recording 
Transfers,  stating  that  the  mortgage  has  been  paid,  or  other- 
wise satisfied  and  discharged. 

Sec.  1631.  A  certificate  of  the  discharge  of  a  mortgage,  and 
the  proof  or  acknowledgment  thereof,  must  be  recorded  at 
lengtli;  and  a  reference  made  in  tlite  record,  to  the  book  and 
page  where  the  mortgage  is  recorded,  and  in  the  minute  of  the 
discharge  made  upon  the  record  of  the  mortgage,  to  the  book 
and  page  where  the  discharge  is  recorded. 
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ARTICLE  III. 


MORTGAGE  OF  PEKSONAL  PKOPEUTY. 


Section  1C82.  To  be  in  writing. 
1683.  Poreclosupc. 
1634.  Mortgage  must  be  filed. 

1685.  Effect  of  fiUng. 

1686.  How  filed. 

1687.  Mortgage  valid  only  in  respect  to  tilings  as  to  which  it  is  filed. 

1688.  Renewal  of  filing. 

1689.  1640.  Duty  of  officers. 

1641.  Where  mortgages  on  vessels  must  be  filed. 
1643.  Duty  of  auditor  upon  filing. 

1643.  Certain  errors  to  be  disregarded. 

1644.  Negligence  of  officer. 

1645.  Copy,  &c,,  when  evidence. 

1646.  To  what  mortgages  this  article  do^s  not  apply. 

Sec.  1632.  A  mortgage  of  personal  property  can  be  created,  wHti^.*" 
renewed,  or  extended,  only  by  a  writing  subscribed  by  the 
mortgagor. 

Sec.  1633.  A  mortgagee  of  personal  property,  when  the  debt  ForecioHim- . 
for  which  it  is  given  is  due,  may  foreclose  the  mortgagor's 
right  of  i-edemption  by  a  sale  of  the  property,  made  in  tlie 
manner  and  upon  the  notice  prescribed  by  the  Title  on  Pledge, 
or  by  proceedings  under  the  Code  of  Civil  Procedure. 

Sec.  1634.  A  mortgage  of  personal  property  is  void  as  ^^^^1^%,^ 
against  creditors  of  the  mortgagor,  and  subsequent  purchasers 
and  incumbrancers  of  the  property  in  good  faith  and  for 
value,  unless  it  is  filed  as  hereafter  prescribed. 

Sec.  1635.  The  filing  of  a  mortgage  of  personal  property.  ^^'^ 
in  conformity  to  the  provisions  of  this  article,  operates  as 
notice  thereof  to  all  subsequent  purchasers  and  incumbran- 
cers. 
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Sec.  1636.  A  mortgage  of  personal  property  is  dnly  filed  by 
depositing  the  original,  or  an  authenticated  copy  thereof,  in 
the  office  of  the  register  of  deeds  of  the  county  where  the  prop- 
erty mortgaged  is  at  such  time  situated. 

Sec.  1637.  A  single  mortgage  of  personal  property  situated 
in  more  than  one  county,  must  be  filed,  or  an  authenticated 
copy  thereof,  in  each  county  where  any  of  such  property  is 
situated.  And  the  mortgage  is  only  valid  in  respect  to  the 
property  as  to  which  it  is  duly  filed  as  herein  provided. 

Sec  1638.  A  mortgage  of  personal  property  ceases  to  be 
valid,  as  against  creditors  of  the  mortgagor,  and  subsequent 
purchasers  or  incumbrancers  in  good  faith,  after  the  expira- 
tion of  two  years  from  the  filing  thereof,  unless,  within  thirty 
days  next  preceding  the  expiration  of  such  term,  a  copy  of 
the  mortgage,  and  a  statement  of  the  amount  of  existing  debt 
for  which  the  mortgagee  claims  a  lien,  gubscribed  by  him,  are 
filed  anew  in  the  office  of  the  register  of  deeds,  in  the  county 
in  which  the  mortgagor  then  resides,  or,  if  he  does  not  then 
reside  in  the  Territory,  in  the  same  office  in  which  the  mort- 
gage was  originally  filed. 

Sec.  1639.  The  officer  mentioned  in  the  last  section  must  re- 
ceive and  file  all  such  instruments  as  are  offered  to  him  under 
this  article,  and  must  keep  the  same  in  him  [his]  office  for  the 
public. 

Sec.  1640.  Every  officer  with  whom  an  instrument  is  filed, 
pursuant  to  this  chapter,  must  indorse  a  number  upon  the 
same  in  regular  order,  together  with  the  time  of  receiving  the 
same,  and  must  enter  the  name  of  every  party  thereto  in  a 
book  kept  for  that  purpose,  alphabetically,  placing  mort- 
gagors and  mortgagees  under  a  separate  head,  and  stating  in 
separate  columns,  opposite  each  name,  the  number  indorsed 
on  the  instrument,  the  date  thereof  and  the  filing,  the  amount 
secured  thereby,  and  the  time  at  which  it  is  due. 

Sec.  1641.  A  mortgage  of  a  canal  boat,  steam  tug,  screw,  or 
other  craft,  intended  for  navigating  canals,  must  be  filed  in  the 
office  of  the  register  of  deeds,  of  the  county  in  which  such 
boat,  tug,  screw,  or  other  craft  is  at  the  time  the  mortgage  is 
given. 

Sec.  1642.  The  register  of  deeds  must  cause  every  mortgage 
filed  with  him  pursuant  to  the  last  section,  upon  receipt  there- 
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of,  to  be  respectively  numbered,  the  time  of  receiving  the  same 
to  be  indorsed'thereon,  and  the  substance  thereof  to  be  enter- 
ed in  a  book  provided  for  that  purpose,  entering  alphabeti- 
cally the  names  of  all  the  parties  to  suchinstrament,  with  the 
number  indorsed  thereon  opposite  to  each  name;  which  entry 
shall  be  repeated  in  the  index  alphabetically  under  the  name 
of  every  party  thereto,  also  indexing  the  name  of  each  boat 
mortgaged,  with  the  number  of  the  mortgage  opposite  to 
each. 

Sec.  1643.  A  mortgage  is  not  to  be  deemed  defectively  filed,  to  b«  Sim''"'*'' 
by  reason  of  any  errors  in  the  copy  filed,  which  do  not  tend 
to  mislead  a  party  interested  to  his  prejudice. 

Sec.  1644.  The  negligence  of  the  officer  with  whom  a  mort- 
gage  is  filed  cannot  prejudice  the  rights  of  the  mortgagee. 

Sec.  1645.  A  copy  of  any  instrument  required  to  bt?  filed  un- 
der  this  article,  when  certified  by  the  officer  with  whom  it  is 
liled,  or  his  deputy,  is  presumptive  evidence  of  such  filing,  in 
the  manner  and  at  the  time  stated  in  the  official  indorsement 
on  such  instrument.  The  original  indorsement  is  also  evidence 
to  the  same  extent  only. 

Sec.  1646.  Sections  1634  to  1645  inclusive,  do  not  applv  to  Toxvimt 

*      "        mort^agcn  thin 

any  mortgage  of  a  vessel  fitted  for  navigation,  other  than  the  •o/appir'* 
kitfid  mentioned  in  section  1641,  which  is  required  by  law  to , 
be  filed  or  recorded  in  any  other  manner. 


Sectiox  1647.  Pledge,  what. 

1548.  When  contract  is  to  be  cleemecl  a  pledge. 

1649.  Delivery  essential  to  validit}'  of  pledge. 

1650.  Increase  of  thing. 

16ol.  Lienor  ma)'  pledge  property  to  extent  of  his  Hen. 
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SscTXON  1652.  Real  owner  cannot  defeat  pledge  <rf  proi^rty  transferred  to  ap- 
parent owner  for  purpoaes  of  pledge. 

1653.  Pledge  lender,  what 

1654.  Pledgeholder,  what. 

1655.  When  pledge  lender  may  withdraw  property  pledged. 

1656.  Obligations  of  pledgeholder. 

1657.  Pledgeholder  must  enforce  rights  of  pledgee. 

1658.  Obligation  of  pledgee  and  pledgeholder,  for  rewarti. 

1659.  Gratuitous  pledgeholder. 

1660.  Debtor's  misrepresentation  of  value  of  pledge. 

1661.  When  pledgee  may  sell. 

1662.  When  pledgee  must  demand  performance. 

1663.  Notice  of  sale  to  pledgor. 

1664.  Waiver  of  notice  of  sale. 

1665.  Waiver  of  demand. 

1666.  Sale  must  be  by  auction. 

1667.  Pledgee's  sale  of  securities. 

1668.  Sale  on  the  demand  of  the  pledgor. 

1669.  1670.  Surplus  to  be  paid  to  pledgor. 

1671.  Pledgee's  purchase  of  property  pledged. 

1672.  Pledgee  may  foreclose  right  of  redemption. 

piedjsc  what.    Sec.  1647.  Pledge  is  a  deposit  of  personal  property  by  way 
of  security  for  the  performance  of  another  act. 

tr2t*u  t^b^"  Every  contract  by  which  the  possession  of  per- 

llhJdSe^*  sonal  property  is  transferred,  as  a  secnrity  only,  is  to  be 
deemed  a  pledge. 

Ktiwi'^to  vSud.  "^^^  ^^^^     ^  pledge  is  dependent  on  possession, 

iiy  of  pledge,  ^nd  no  pledge  is  valid  until  the  property  pledged  is  delivered 
to  the  pledgee,  or  to  a  pledgeholder,  as  hereafter  prescribed. 

^^ncreascof  Sec.  1650.  The  increase  of  property  pledged  is  pledged  with 
the  property. 

piedge^M^^rty  ^  ^^^^  upou  property  may  pledge  it 

hlJ^ficiT.' to  the  extent  of  his  lien. 

Real  owner     gjxj.  1652.  Ouc  wlio  has  allowcd  another  to  assume  the  ap- 

cannot  defeat  *^ 

pro?lrty  trans- P^*'^'^*  ownei'ship  of  property  for  the  purpose  of  making  any 
roSt  o^??^^  transfer  of  it,  cannot  set  up  his  own  title,  to  defeat  a  pledge  of 

the  property,  made  by  the  other,  to  a  pledgee  who  received 

the  property  in  good  faith,  and  for  value. 

xvS^'*^^"*^*'''''  Sec  1653.  Property  may  be  pledged  as  security  for  the  ob- 
ligation of  another  person  than  the  owner,  and  in  so  doing 
the  owner  has  all  the  rights  of  a  pledgor  for  himself,  except 
as  hereinafter  stated. 
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Sec.  1C54.  A  pledgor  and  pledgee  may  agree  upon  a  third  ^i^»ejigei»oWer, 
person  with  whom  to  deposit  the  property  pledged;  who,  if 
he  accepts  the  deposit,  is  called  a  pledgeholder. 

Sec.  1655.  One  who  pledges  property  as  security  for  the  ob-  lender  mJy  ** 
ligation  of  another,  cannot  withdraw  the  property  pledged  propertT 
otherwise  than  as  a  pledgor  for  himself  might;  and,  if  he  re-     *  • ' 
ceives  from  the  debtor  a  consideration  for  the  pledge,  he  can- 
not withdraw  it  without  his  consent. 

Sec.  1656.  A  pledgeholder  for  reward  cannot  exonerate  of^V(lllg2ho?dtr 
himself  from  his  undertaking;  and  a  gratuitous  pledgeholder 
can  do  so  only  by  giving  reasonable  notice  to  the  pledgor  and 
pledgee  to  appoint  a  new  pledgeholder,  and,  in  case  of  their 
failure  to  agree,  by  depositing  the  property  pledged  with 
some  impartial  person,  who  will  then  be  entitled  to  a  reason- 
able compensation  for  his  care  of  tlie  same. 

Sec.  1657.  A  pledgeholder  must  enforce  all  the  rights  of  the^^*^"^^^ 
pledgee,  unless  authorized  by  him  to  waive  them,  pilSLe?' 

Sec.  1658.  A  pledgee,  or  a  pledgeholder  for  reward,  assumes  p,^^lf® ? 
the  duties  and  liabilities  of  a  depositary  for  reward.  FJ?  wSrart!"'^ 

Sec.  1659.  A  gratuitous  pledgeholder  assumes  the  duties  p,^J^*|{yer 
and  liabilities  of  a  gratuitous  depositary. 

Sec.  1660.  Where  a  debtor  has  obtained  credit,  or  an  exten- 
sion  of  time,  by  a  fraudulent  misrepresentation  of  the  value  of*5i^,Ji*''" 
of  property  pledged  by  or  for  him,  the  creditor  may  demand 
a  further  pledge  to  correspond  with  the  value  represented;  and 
in  default  thereof  may  recover  his  debt  immediately,  though 
it  be  not  actually  due. 

Sec.  1661.  When  performance  of  the  act  for  which  a  pledge  ^;j,fied8«« 
is  given  is  due,  in  whole  or  ^n  part,  the  pledgee  may  collect 
what  is  due  to  him  by  a  sale  of  property  pledged,  subject  to 
the  rules  and  exceptions  hereinafter  prescribed. 

Sec.  1662.  Before  property  pledged  may  be  sold,  and  after  mYrtSemST 
performance  of  the  act  for  which  it  is  security  is  due,  the^^*^*^™*"^* 
pledgee  must  demand  performance  thereof  from  the  debtor. 

Sec  1663.  A  pledgee  must  give  actual  notice  to  the  pledgor  to?hi*SSi^"r  * 
of  the  time  and  place  at  which  -  the  property  pledged  will  be 
sold,  at  such  a  reasonable  time  before  the  sale,  as  will  enable 
the  pledgor  to  attend. 
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Waiver  of 
notice  of  sale. 


Waiver  of 
demand. 


Sale  niuj»l  l)e 
hy  aactlon. 


Pledgee's  Httlc 
of  securitieH. 


Saloon  the 
demand  of  the 
pledgor. 


Surplus  io  T:e 
paid  to  pledgor. 


Same. 


Pledgec'H 
purcha«e  of 
property 
pledged. 

Pledgee  may 
roreclotfc  right 
or  redemption. 


Sec.  1664.  Notice  of  sale  may  be  waived  by  a  pledgor  at 
any  time;  but  is  not  waived  by  a  mere  waiver  of  demand  of 
performance. 

Sec.  1665.  A  debtor  or  pledgor  waives  a  demand  of  perfor- 
mance as  a  condition  precedent  to  a  sale  ,  of  the  property 
pledged,  by  a  positive  refusal  to  perform,  after  performancf* 
is  due,  but  cannot  waive  it  in  any  other  manner  except  by 
contract. 

Sec.  1666.  The  sale  by  a  pledgee,  of  property  pledged, 
must  be  made  by  public  auction,  in  the  manner  and  upon  the 
notice  to  the  public  usual  at  the  place  of  sale,  in  respect  to 
auction  sales  of  similar  property;  and  must  be  for  the  highest 
obtainable  price. 

Sec.  1667.  A  pledgee  cannot  sell  any  evidence  of  debt 
pledged  to  him,  except  the  obligations  of  governments,  states, 
or  corporations;  but  he  may  collect  the  same  when  due. 

Sec.  1668.  Whenever  property  pledged  can  be  sold  for  a 
price  sufficient  to  satisfy  the  claim  of  the  pledgee,  the  pledgor 
may  require  it  to  be  sold,  and  its  proceeds  to  be  applied  to 
such  satisfaction,  wheu  due. 

Sec.  1669.  After  a  pledgee  has  lawfully  sold  property 
pledged,  or  otherwise  collected  its  proceeds,  he  may  deduct 
therefrom  the  amount  due  under  the  principal  obligation,  and 
the  necessary  expenses  of  sale  and  collection,  and  must  pay 
the  surplus  to  the  pledgor,  on  demand. 

Sec.  1670.  When  property  i)ledged  is  sold  before  the  claim 
of  the  pledgee  is  due,  he  may  retain  out  of  the  proceeds  all 
that  can  possibly  become  due  under  his  claim,  until  it  becomes 
due;  with  the  proper  rebate  of  interest. 

Sec.  1671.  A  pledgee,  or  pledgeholder,  cannot  purchase  the 
property  pledged  except  by  direct  dealing  with  the  pledgor. 

Sec  1672.  Instead  of  selling  property  pledged,  as  hereinbe- 
fore provided,  a  pledgee  may  foreclose  the  right  of  redemp- 
tion by  a  judicial  sale  under  the  direction  of  a  competent 
court;  and  in  that  case  maybe  authorized  by  the  court  to  pur- 
(^hase  at  the  sale. 
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CHAPTER  IV. 


BOTTOMRY. 


Skctiox  1673.  Bottomry,  what. 

1674.  Owner  of  ship  may  hypothecate. 

1675,  1676.  "When  master  may  hypothecate  ship. 

1677.  When  master  may  hypothecate  freight  money. 

1678.  Rate  of  interest. 

1679.  Rights  of  lender  when  no  necessity  for  bottomry  existed. 

1680.  Stipulation  for  personal  liability,  void. 

1681.  When  money  loaned  is  to  be  repaid. 

1682.  When  bottomry  loan  becomes  dne. 

1683.  Bottomry  lien,  how  lost. 

1684.  Preference  of  bottomry  lien  over  other  liens. 

1685.  Priority  of  bottomry  liens. 


Sec.  1673.  Bottomry  is  a  contract  by  which  a  ship  or  its  ^hi}"*""*^^' 
freightage  is  hypothecated  as  security  for  a  loan,  which  is  to 
be  repaid  only  in  case  the  ship  survives  a  particular  risk, 
voyage,  or  period. 

Sec.  1674.  The  owner  of  a  ship  may  hypothecate  it  or  its  m?yX^/he-*** 
freightage,  upon  bottomry,  for  any  lawful  purpose,  and  at  any 
time  and  place. 

Sec.  1675.  The  master  of  a  ship  may  hypothecate  it  upon  mJ5*hpShe-*'' 
bottomry,  only  for  the  purpose  of  procuring  repairs  or  sup- 
plies  which  are  necessary  for  accomplishing  the  objects  of  the 
voyage,  or  for  securing  the  safety  of  the  ship. 

Sec.  1676.  The  master  of  a  ship  can  hypothecate  it  upon 
bottomry,  only  when  he  cannot  otherwise  relieve  the  necessi- 
ties of  the  ship,  and  is  unable  to  reach  adequate  funds  of  the 
owner,  or  to  obtain  any  upon  the  personal  credit  of  the  owner, 
and  when  previous  communication  with  him  is  precluded  by 
the  urgent  necessity  of  the  case. 

Sec.  16t7.  The  master  of  a  ship  may  hypothecate  freight- ^J^^'^JL^'JJ^^' 

^  height 


age  upon  bottomry,  under  the  same  circumstances  as  those  25Se^ 
which  authorize  an  hypothecation  of  the  ship  by  him. 
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teSll**^'^"'  Sec.  1678.  Upon  a  contract  of  bottomry,  the  parties  may 
lawfully  stipulate  for  a  rate  of  interest  higher  than  that  allow- 
ed by  the  law  upon  other  contracts.  But  a  competent  court 
may  reduce  the  rate  stipulated  when  it  appears  unjustifiable 
and  exorbitant. 

leSdwwhJn  ^  lender  upon  a  contract  of  bottomry,  made  hy 

for  bSiomry  master  of  a  ship  as  such,  may  enforce  the  contract,  though 
cxiuted.  tjj^  circumstances  necessary  to  authorize  the  master  to  hypoth- 
ecate the  ship  did  not  in  fact  exist,  if,  after  due  diligence  and 
inquiry,  the  lender  had  reasonable  grounds  to  believe,  and 
did  in  good  faith  believe,  in  the  existence  of  such  circum- 
stances. ' 

foTvS?^M\'      Sec.  1680.  A  stipulation,  in  a  contract  of  bottomry,  impos- 
iiabiiity,  void,  jj^g        lability  for  the  loan  independent  of  tlie  maritime 
risks,  is  void. 

loinSd  uTX^    Sec.  1681.  In  case  of  a  total  loss  of  the  thing  hypothecated, 
«'p«id.        j-j^i^jj^  ^  j.jgj^     which  the  loan  was  subject,  the  lender  upon 
bottomry  can  recover  nothing;  in  case  of  a  partial  loss,  he 
can  recover  only  to  the  extent  of  the  net  value  to  the  owner  of 
the  part  saved. 

ry  iMniS-*^"*"  1682.  Uuless  it  is  otherwise  expressly  agreed,  abot- 

comeuduc.  toHiry  loau  becomes  due  immediately  upon  the  termination 
of  the  risk,  although  a  term  of  credit  is  specified  in  the  con- 
tract. 

Sec.  1683.  A  bottomry  lien  is  independent  of  possession, 
and  is  lost  by  omission  to  enforce  it  within  a  reasonable  time. 

bouSmfJ'hcu^^  ^  bottomry  lien,  if  created  out  of  a  real  or  ap- 

licDP^"**^^  parent  necessity,  in  good  faith,  is  preferred  to  every  other  lien 
or  claim  upon  the  same  thing,  excepting  only  a  lien  for  sea- 
men's wages,  a  subsequent  lien  of  materialmen  for  supplies 
or  repairs,  indispensable  to  the  safety  of  the  ship,  and  a  sub- 
sequent lien  for  salvage. 

jMoruyor^^  Sec.  1685.  Of  two  or  more  bottomry  liens  on  the  same  sub- 
ject, the  latter  in  date  has  preference,  if  created  out  of  nc- 
cessitv. 
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CHAPTER 

RE8P0in)ENTIA. 


Section  1686.  Respondentia,  what. 

1687.  Respondentia  by  owner. 

1688.  Respondentia  by  master. 

1689.  Rate  of  interest. 

1690.  Obligations  of  ship  owner. 

Sec.  1686.  Bespondentia  is  a  contract  by  which  <a  cargo,  or  jfte^pondcntia, 
some  part  thereof,  is  hypothecated  as  security  for  a  loan,  the 
repayment  of  which  is  dependent  on  maratime  risk. 

Sec.  1687.  The  owner  of  cargo  may  hypothecate  it  upon  Kespondcntu, 
respondentia,  at  any  time  and  place,  and  for  any  lawful  pur- 
pose. 

Sec.  1688.  The  master  of  a  ship  may  hypothecate  its  cargo  ^^^^JJfc'i''"^**' 
upon  respondentia,  only  in  a  case  in  which  he  would  be  au- 
thorized to  hypothecate  the  ship  and  freightage,  but  is  unable 
to  borrow  suflBicient  money  thereon  for  repairs  or  supplies 
which  are  necessary  for  the  successful  acconjplishment  of  the 
voyage;  and  he  cannot  do  so,  even  in  such  case,  if  there  is  no 
reasonable  prospect  of  benefiting  the  cargo  thereby. 

Sec.  1689.  The  provisions  of  sections  1678  to  1685  apply  Kate  of  ill* 
equally  to  loans  pn  respondentia. 

Sec.  1690.  The  owner  of  a  ship  is  bound  to  repay  to  the  owigatioBH 

11-i.t  ^   *f  of  ship  owner. 

owner  of  its  ca»rgo  all  which  the  latter  is  compelled  to  pay, 
under  a  contract  of  respondentia  made  by  the  master,  in 
order  to  discharge  its  lien. 
41 
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CHAPTER  VI. 


OTHER  LIENS* 


Section  1691.  Lien  of  seller  of  real  property. 

1692.  When  transfer  of  contract  waives  Two. 

1693.  Extent  of  seller's  lien. 

1691  Lien  of  seller  of  ijersonal  property. 

1695.  Purchaser's  lieii  on  real  property. 

1696.  Lien  for  services. 

1697.  Lien  of  factor. 

1698.  Banker's  lien. 

1699.  Shipmaster's  lien. 

1700.  Seamen's  lien. 
.  1701.  Oflacer's  lien. 

1702.  Attorney's  lien. 

1703.  Judgment  lien. 

1704.  Mechanic's  lien. 

1705.  Lien  on  ships. 

1706.  Enforcement  of  lien. 


Licnof  Mier    Sec.  1691.  One  who  sells  real  property  has  a  special  lien 

of  real  properly  ,  •         •  -i*^-! 

thereon,  indepenaent  of  possession,  for  so  much  of  the  pnce 
as  remains  unpaid,  and  unsecured  otherwise  th^in  by  the  per- 
sonal obligation  of  the  buyer. 

ff ^or*«mt?act  1692.  Where  a  buyer  of  real  property  gives  to  the 

waives  lien,  seller  a  written  contract  for  payment  of  all  or  part  of  the 
price,  an  absolute  transfer  of  such  contract,  by  the  seller, 
waives  his  lien  to  the  extent  of  the  sum  payable  under  the 
(*ontract. 

Kxtcm  of       Sec.  1693.  The  liens  defined  in  sections  1691  and  1695  are 

teller  t»  lien.  ,  ,    .  . 

valid  against  every  one  claiming  under  the  debtor,  except  a 
purchaser  or  incumbrancer  in  good  faith  and  for  value. 

^  ^Lien  of^ftciicr    Sec.  1694.  Oue  who  sells  personal  property  has  a  special 
imiperiT.      Hen  thereou,  dependent  on  possession,  for  its  price,  if  it  is  in 
his  possession  when  the  price  becomes  payable;  and  may  en- 
force his  lien  in  like  manner  as  if  the  property  was  pledged 
to  him  for  the  price. 
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Sec.  1695.  One  who  pays  to  the  owner  any  part  of  the  price 
of  real  property,  i;inder  an  agreement  for  the  sale  thereof,  has 
a  special  lien  upon  .the  property,  independent  of  possession, 
for  such  part  of  the  amount  paid  as  he  may  be  entitled  to  re- 
cover liack,  in  case  of  a  failure  of  consideration. 

Sec.  1696.  Every  person  who,  while  lawfully  in  possession  f,^^^J^^ 
of  an  article  of  personal  property,  renders  any  service  to  the 
owner  thereof  by  labor  or  skill  employed  for  the  protection, 
improvement,  safe  keeping  or  carriage  thereof,  has  a  special 
lien  thereon,  dependent  on  possession,  for  the  compensation, 
if  any,  which  is  due  to  him  from  the  owner  for  such  service. 

Sec.  1697.  A  factor  has  a  general  lien,  dependent  on  -pof^.  h^en  ot  t&c\ot. 
session,  for  all  that  is  due  to  him  as  such,  upon  all  articles  of 
commercial  value  that  are  instrusted  to  him  by  the  same  prin- 
cipal. 

Sec.  1698.  A  banker  has  a  general  lien,  dependent  on  pos-  Banker  s  iion. 
session,  upon  all  property  in  his  hands  belonging  to  a  custo- 
mer, for  the  balance  due  to  him  from  such  customer  in  the 
course  of  the  business. 

Sec.  1699.  T\Le  master  of  a  ship  has  a  general  lien,  indepen-  ne®*;*^'"*'^''''' 
dent  of  possession,  upon  the  ship  and  freightage,  for  advan- 
.  ces  necessarily  made,  or  liabilities  necessarily  incurred  by 
him  for  the  benefit  of  the  ship,  but  has  no  lien  for  his  wages. 

Sec.  1700.  The  mate  and  seamen  of  a  ship  have  a  general  seamcnv  ncn. 
lien,  independent  of  possession,  upon  the  ship  and  freightage 
for  their  ivages,  which  is  superior  to  every  other  lien. 

Sec.  1701.  An  oflBicer,  who  levies  an  attachment  or  execution  omccrv  iien 
upon  personal  property,  acquires  a  special  lien,  dependent 
on  possession,  upon  such  property,  which  authorizes  him  to 
hold  it  imtil  the  process  is  discharged  or  satisfied,  or  a  judi- 
cial sale  of  the  property  is  had. 

Sec.  1702.  An  attomey-at-law  has  a  lien,  which  is  defined  jj^^j"*''"^^"'* 
and  regulated  by  the  Code  of  Civil  Procedure,  or  by  statute. 

Sec.  1703.  The  lien  of  a  judgment  is  regulated  by  the  Code  Judgment 
of  Civil  Procedure,  or  by  statute. 

Sec.  1704.  The  liens  of  mechanics,  for  materials  and  ser-  Mechanic  * 
vices  upon  real  property,  are  regulated  by  special  statutes. 


CIVIL  CODE. 


LienonBhip..  jryQg  p^^^^g  amounting  to  at  least  fifty  doUars,  con- 

tracted for  the  benefit  of  ships,  are  liens  in  the  cases  provided 
by  the  Code  of  Civil  Procedure,  or  by  statute. 

^^Enforcement  Sec.  1706.  The  mode  of  proceeding  by  a  creditor  to  enforce 
a  lien  within  this  Territory,  is  regulated  by  the  Code  of  Civil 
Procedure,  or  by  statute. 


CHAPTER  VII. 


STOPPAGE  IN  TRANSIT. 


When  con- 
(tlgnor  may 
i^top  goocU. 


What  I»in- 
polvcncy  of 
(■onfignec. 


Trant»it,  -whei 
ended. 


Stopj>aKe. 
how  eflected. 


Eflect  of 
Ktoppaj^e. 


Section  1707.  When  consignor  may  stop  goods. 

1708.  What  is  insolvency  of  consignee. 

1709.  Transit,  when  ended. 

1710.  Stoppage,  how  effected. 

1711.  Effect  of  stoppage. 

Sec.  1707.  A  seller  or  consignor  of  property,  whose  claim 
for  its  price  or  proceeds  has  not  been  extinguished,  may,  upon 
the  insolvency  of  the  buyer  or  consignee  becoming  known  to 
him  after  parting  with  the  property,  stop  it  while  on  its 
transit  to  the  buyer  or  consignee,  and  resume  possession 
thereof. 

Sec.  1708.  A  person  is  insolvent,  within  the  meaning  of  the 
last  section,  when  he  ceases  to  pay  his  debts  in  the  manner 
usual  with  persons  of  his  business,  or  when  he  declares  his 
inability  or  unwillingness  to  do  so. 

Sec.  1709.  The  transit  of  property  is  at  an  end  when  it  comes 
into  the  possession  of  the  consignee,  or  into  that  of  his  agent, 
unless  such  agent  is  employed  merely  to  forward  the  property 
to  the  consignee. 

Sec.  1710.  Stoppage  in  transit  can  be  eflfected  only  by  no- 
tice to  the  carrier  or  depositary  of  the  property,  or  by  taking 
actual  possession  thereof. 

Sec.  1711.  Stoppage  in  transit  does  not  of  itself  rescind  a 
sale,  but  is  a  means  of  enforcing  the  lien  of  the  seller. 
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TITLE  XV. 

NtXJOTIABLE  INSTRUMENTS. 

CiiAPTKK  I.  Negotiable  instruments  in  general. 
II.  Bills  of  exchange. 

III.  Promissory  notes. 

IV.  Cheques. 

V.  Bank  notes  and  certificates  of  deposit. 


NKGOTIABLK  INSTRUMENTS  IN  GENERAL. 

Article  I.  General  definitions. 
II.  Interpretation. 

III.  Indorsement. 

IV.  Presentment  for  payment. 
V.  Dishonor. 

VI.  Excuse  of  presentment  and  notice. 
VII.  Extinction. 


Skction  1712.  To  what  instruments  this  Title  is  applicable. 
1718.  Negotiable  instrament,  what. 


CHAPTER  I. 


ARTICLE  I. 


GENERAL  DEFINITIONS. 


826  CIVIL  CODE. 

Skction  1714  Must  be  for  unconditional  payment  of  money. 

1715.  Payee. 

1716.  Instrument  may  be  in  alternative. 

1717.  Date,  seal,  &c. 

1718.  May  contain  a  pledge,  &c. 

1719.  What  it  must  not  contain. 

1720.  Date. 

^  1721.  Different  classes  of  negotiable  iutstrumeuts. 

i.t™ulhi8    Sec.  1712.  The  provisions  of  this  Title  apply  only  to  nego- 
Sbie.'**        tiable  instruments,  as  defined  in  this  article. 
j^Negatiabic      Sec.  1713.  A  negotiable  instrument  is  a  written  promise  or 
what.         request  for  the  payment  of  a  certain  sum  of  money,  to  order 

or  bearer,  in  conformity  to  the  provisions  of  this  article, 
iiii^onditfofmi     Sec.  1714.  A  negotiable  instrument  must  be  made  payable 
moo'Sr*"^    in  money  only,  and  without  any  condition  not  certain  of  ful- 
fillment. 

Payee.  Sec.  1715.  The  person,  to  whose  order  a  negotiable  instru- 

ment is  made  payable,  must  be  ascertainable  at  the  time  the 
instrument  is  made, 
miy^be'inauer  negotiable  iustrumeut  may  give  to  the  payee 

iaiiive^  an  option  between  the  payment  of  the  sum  specified  therein, 
and  the  performance  of  another  act;  but  as  to  the  latter,  the 
instrument  is  not  within  the  provisions  of  this  Title. 
Date,  seai,&c.  Sec  1717.  A  negotiable  instrument  may  be  with  or  without 
date;  with  or  without  seal;  and  with  or  without  designation 
of  the  time  or  place  of  payment. 
^  Maj  wntain  Sec.  1718.  A  negotiable  instrument  may  contain  a  pledge 
of  collateral  security,  with  authority  to  dispose  thereof. 

n^coM\n.^^^    Sec  1719.  A  negotiable  instrument  must  not  contain  an}- 
other  contract  than  such  as  is  specified  in  this  article. 
Date.  Sec.  1720.  Any  date  may  be  inserted  by  the  maker  of  a  ne- 

gotiable instrument,  whether  past,  present,  or  future,  and  tlie 
instrument  is  not  invalidated  by  his  death  or  incapacity  at 
the  time  of  the  nominal  date. 

ciawe/lf*        Sec.  1721.  There  are  six  classes  of  negotiable  instruments, 

negotiable  namely: 

1.  Bills  of  exchange; 

2.  Promissory  notes; 

3.  Bank  notes; 

4.  Cheques; 

5.  Bonds; 

C.  Certificates  of  deposit. 
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ARTICLE  II. 

INTERPRETATION  OF  NEGOTIABLE  INSTRUMENTS. 


Section  172^.  Time  and  place  of  payment, 

1723.  Place  of  payment  not  specified. 

1724.  Instruments  payable  to  a  person  or  his  order,  how  construed. 

1725.  Unindorsed  note,  when  negotiable. 

1726.  Fictitious  payee. 

1727.  Presumption  of  consideration. 

Sec.  1722.  A  negotiable  instrument  which  does  not  specify  piIJ?Sf"^y> 
the  time  of  payment,  is  payable  immediately. 

Sec.  1723.  A  negotiable  instrument  which  does  not  specify  ^fifn^^ot^P*^* 
a  place  of  payment,  is  payable  wherever  it  is  held  at  its  ma-  'p*^**®^- 
turity. 

Sec.  1724.  An  instrument,  otherwise  negotiable  in  form, ^H^SfoV^ 
payable  to  a  person  named,  but  adding  the  words,  "or  to  his S?5|?"ho'iv 
order,"  or  "  or  to  bearer,"  or  words  equivalent  thereto,  is  in 
the  former  case  payable  to  the  written  order  of  such  person, 
and  the  latter  case,  payable  to  the  bearer. 

Sec.  1725.  A  negotiable  instrument,  made  payable  to  the  ^^il^}^^;^ 
order  of  the  maker,  or  of  a  fictitious  person,  if  issued  by  the 
maker  for  a  valid  consideration,  vdthout  indorsement,  has  the 
same  effect  against  him  and  all  other  persons  having  notice  of 
the  facts,  as  if  payable  to  the  bearer. 

Sec.  1726.  A  negotiable  instrument,  made  payable  to  the  payee*^*''"* 
order  of  a  person  obviously  fictitious,  is  payable  to  the 
bearer. 

Sec.  1727.  The  signature  of  every  drawer,  acceptor  and  in-  of^n5de».**'' 
dorser  of  a  negotiable  instrument,  is  presumed  to  have  been 
made  for  a  valuable  consideration,  before  the  maturity  of  the 
instrument,  and  in  the  ordinary  course  of  business. 
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ARTICLE  III. 


INDORSEMENT. 


Section  1728.  Indorsement,  wbat. 

1729.  Agreement  to  indorse. 

1730.  When  may  be  made  on  separate  paper. 
1781.  Kinds  of  indorsement. 

1732.  General  indorsement,  wbat 

1733.  Special  indorsement,  what. 

1734  General  indorsement,  bow  made  special. 

1735.  Destruction  of  negotiability  by  indorser. 

1736.  Implied  warranty  of  indorser. 

1737.  Indorser,  when  liable  to  payee. 

1738.  1739.  Indorsement  without  recourse. 

1740.  Indorsee  privy  to  contract. 

1741.  Indorser  has  rights  of  iniarantor. 

1742.  Rights  of  accommodation  indorser. 

1743.  Effect  of  want  of  consideration. 

1744.  Indorsee  in  due  course,  what. 

1745.  Rights  of  indorsee  in  due  course. 

1746.  Instrument  left  blank. 

indoMemeni.  Sec.  1728.  One  who  writes  his  name  upon  a  negotiable  in- 
^  * '  stniment,  otherwise  than  as  a  maker  or  acceptor,  and  delivers 
it,  with  his  name  thereon,  to  another  person,  is  called  an  in- 
dorser, and  his  act  is  called  indorsement. 
^^Agjeement  Sec.  1729.  One  who  agrees  to  indorse  a  negotiable  instru- 
ment is  bound  to  write  his  signature  upon  the  back  of  tln^ 
instrument,  if  there  is  sufficient  space  thereon  for  that  pur- 
pose. 

mSSon'??pa!*''  When  there  is  not  room  for  a  signature  upon  the 

rate  paper.     back  of  a  negotiable  instrument,  a  signature  equivalent  to  an 

indorsement  thereof  may  be  made  upon  a  paper  annexed 

thereto. 

Kindt  of       Sec.  1731.  An  indorsement  may  be  general  or  special. 

Indorsement.  o  jr 

General  in-      Sec.  1732.  A  general  indorsement  is  one  by  which  no  in- 

dorsementf       .  . 

what.         dorsee  is  named. 
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Sec.  1733.  A  special  indorsement  specifies  the  indorsee.  aoSSii."" 

what. 

Sec.  1734.  A  negotiable  instrument  bearing  a  general  in-  ao^lemntlLw 
dorsement  cannot  be  afterwards  specially  indorsed;  but  any •p®*^**' 
lawful  holder  may  turn  a  general  indorsement  into  a  special 
one  by  writing  above  it  a  direction  for  payment  to  a  particu- 
lar person. 

Sec.  1735.  A  special  indorsement  may.  by  express  words  ''^«^"icij;:v 
for  that  purpose,  but  not  otherwise,  be  so  made  as  to  render    indorsiM . 
the  instrument  not  negotiable. 

Sec.  1736.  Every  indorser  of  a  negotiable  instrument  war- 
rants  to -every  subsequent  holder  thereof,  who  is  not  liable  »ndoracr. 
thereon  to  him : 

1.  That  it  is  in  all  respects  what  it  purports  to  be; 

2.  That  he  has  a  good  title  to  it; 

3.  That  the  signatures  of  all  prior  parties  are  binding  upon 
them; 

4.  That  if  the  instrument  is  dishonored,  the  indorser  will, 
upon  notice  thereof  duly  given  to  him,  or  without  notice,  where 
it  is  excused  by  law,  pay  so  much  of  the  same  as  the  holder 
paid  therefor,  with  interest;  unless  exonerated  under  the  pro- 
visions of  section  1786, 1824,  or  1826. 

Sec.  1737.  One  who  indorses  a  negotiable  instrument  before  ^indorHtr,wiH u 

^  liable  tu  iHiyot;. 

it  is  delivered  to  the  payee,  is  liable  to  the  payee,  thereon,  as 
an  indorser. 

Sec.  1738.  An  indorser  may  qualify  his  indorsment  with  indomment 

M  .1*  1  n  without  ru- 

the  words,  "  without  recourse,"  or  equivalent  words ;  and  upon  course, 
such  indorsement,  he  is  responsible  only  to  the  same  extent 
as  in  the  case  of  a  transfer  without  indorsement. 

Sec.  1739.  Except  as  otherwise  prescribed  by  the  last  sec- 
tion,  an  indorsement  without  recourse  has  the  same  eflTect  as 
any  other  indorsement. 

Sec.  1740.  An  indorsee  of  negotiable  instrument  has  the 

"  to  contract. 

same  rights  against  every  prior  party  thereto,  that  he  would 
have  had  if  the  contract  had  been  made  directly  between  theni 
in  the  first  instance. 

Sec.  1741.  An  indorser  has  all  the  rights  of  a  guarantor,  Indorncr  linn 
as  defined  by  the  chapter  on  Guaranty  in  General,  and  is  ex-  gifarantor. 
onerated  from  liability  in  like  manner. 
42 
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UiphtK  of 
nccummudu- 
lion  ln(lori*cr. 


EiVcct  of 
want  of  con- 
HSdcraiioii. 


Indorifec  in 
due  course, 
what. 


KIghlH  of 
indorsee  in 
due  conrBc. 


Instrnmcut 
left  blank. 


Sec.  1742.  One  who  indorses  a  negotiable  instrument,  at  the 
request,  and  for  the  accmmodation  of  another  party  to  the 
instrument,  has  all  the  rights  of  a  surety,  as  defined  by  the 
chapter  on  Suretyship,  and  is  exonerated  in  like  manner,  in 
respect  to  every  one  having  notice  of  the  facts,  except  that  he 
is  not  entitled  to  contribution  from  subsequent  indorsers. 

Sec.  1743.  The  want  of  consideration  for  the  undertaking 
of  a  maker,  acceptor,  or  indorser  of  a  negotiable  instrument, 
does  not  exonerate  him  from  liability  thereon  to  an  indorsee 
in  good  faith  for  a  consideration. 

Sec.  1744.  An  indorsee  in  due  course  is  one  who,  in  good 
faith,  in  the  ordinary  course  of  business,  and  for  value,  before 
its  apparent  maturity  or  presumptive  dishonor,  and  without 
knowledge  of  its  actual  dishonor,  acquires  a  negotiable  in- 
strument duly  indorsed  to  him,  or  indorsed  generally,  or  pay- 
able to  the  bearer. 

Sec.  1745.  An  indorsee  of  a  negotiable  instrument,  in  due 
course,  acquires  an  absolute  title  thereto,  so  that  it  is  valid  in 
his  hands,  notwithstanding  any  provision  of  law  making  it 
generally  void  or  voidable,  and  notwithstanding  any  defect  in 
the  title  of  the  person  from  whom  he  acquired  it. 

Sec  1746.  One  who  makes  himself  a  party  to  an  instrument 
intended  to  be  negotiable,  but  which  is  left  wholly  or  partly 
in  blank,  for  the  purpose  of  filling  afterwards,  is  liable  upon 
the  instrument  to  an  indorsee  thereof  in  due  course,  in  what- 
ever manner  and  at  whajtever  lime  it  may  be  filled,  so  long  as 
it  remains  negotiable  in  form. 


ARTICLE  IV. 


PRESENTMENT  FOR  PAYMENT. 


Kkctiox  1747.  Effect  of  want  of  demand  on  principal  debtor. 
1748.  Presentment,  how  made. 
1740.  Apparent  maturity,  when. 
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Section  1750.  Presumptive  dishonor  of  bill,  payable  after  si.i^Ut. 

1751.  Apparent  niaturit}-  of  bill,  payable  at  sight. 

1752,  1753.  Apparent  maturity  of  note. 

1754.  Surrender  of  instrument,  when  a  condition  of  payment. 

Sec.  1747.  It  is  not  necessary  to  make  a  demand  of  pay-  J^J^^Jf^i'*;^;'' 
ment  upon  the  principal  debtor  in  a  negotiable  instrument,  in  ^^^f^^f"""^ 
order  to  change  him;  but  if  the  instrument  is  by  its  terms 
payable  at  a  specified  place,  and  he  is  able  and  willing  to  pay 
it  there  at  maturity,  such  ability  and  willingness  are  equiva- 
lent to  an  offer  of  payment  upon  his  part. 

Sec.  1748.  Presentment  of  a  negotiable  instrument  for  pay-  h^j^^J^SJ.'^'**"^' 
ment,  when  necessary,  must  be  made  as  follows,  as  nearly  as 
by  reasonable  diligence  it  is  practicable: 

1.  The  instrument  must  be  presented  by  the  holder; 

2.  The  instrument  must  be  presented  to  the  principal  debt- 
or, if  he  can  be  found  at  the  place  where  presentment  shoiild 
be  made,  and  if  not,  then  it  must  be  presented  to  some  other 
j)erson  of  discretion,  if  one  can  be  found  there,  and  if  not^ 
then  it  must  be  presented  to  a  notary  public  within  the  Ter- 
ritory; 

3.  An  instrument  which  specifies  a  place  for  its  payment 
must  be  presented  there,  and  if  the  place  specified  includes 
more  than  one  house,  then  at  the  place  of  residence  or  busi- 
ness of  the  principal  debtor,  if  it  can  be  found  therein ; 

4.  An  instrument  which  does  not  specify  a  place  for  its  pay- 
ment, must  be  presented  at  the  place  of  residence  or  business 
of  the  principal  debtor,  or  wherever  he  may  be  found,  at  thr 
option  of  the  presentor;  and, 

5.  The  instrument  must  be  presented  upon  the  day  of  its 
apparent  maturity,  or,  if  it  is  payable  on  demand,  at  any 
time  before  its  apparent  maturity,  within  reasonable  hours, 
and,  if  it  is  payable  at  a  banking-house,  within  the  usual 
banking  hours  of  the  vicinity;  but,  by  the  consent  of  the  pei- 
Bon  to  whom  it  should  be  presented,  it  may  be  presented  at 
any  hour  of  the  Aay. 

Sec.  1749.  The  apparent  maturity  of  a  negotiable  instru-  ,„;V/rwht'n"  ** 
ment,  payable  at  a  partiailar  time,  is  tlie  day  on  which  hy  its 
terras  it  becomes  due;  or,  when  that  is  a  holiday,  the  next 
business  day. 
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clirhTnrSf '"^     Seo.  1750.  A  bUl  of  exchange,  payable  at  a  specified  time 
iriiv  B*gh?.*°    after  sight,  which  is  not  accepted  within  ten  days  after  its 
date,  in  addition  to  the  time  which  would  suffice,  with  ordin- 
ary diligence,  to  forward  it  for  acceptance,  is  presumed  to  have 
been  dishonored. 

mataruy  oV  Seo.  1751.  Thc  apparent  maturity  of  a  bill  of  exchange, 
!i\'"ight[*^'^''    payable  at  sight  or  on  demand,  is: 

1.  If  it  bears  interest,  one  year  after  its  date;  or, 
3.  If  it  does  not  bear  interest,  ten  days  after  its  date,  in  ad- 
dition to  the  time  which  would  suffice,  with  ordinary  dili- 
gence, to  forward  it  for  acceptance. 

tiiriVy  o7Soie*'  apparent  maturity  of  a  promissory  note, 

payable  at  sight  or  on  demand,  is: 

1.  If  it  bears  interest,  one  year  after  its  date;  or, 

2.  If  it  does  not  bear  interest,  six  months  after  its  date. 
Same.          Sec.  1753.  Where  a  promissory  note  is  payable  at  a  certain 

time  after  sight  or  demand,  such  tinje  is  to  be  added  to  the 
periods  mentioned  in  the  last  section. 

insrr'SSfen^*^'  *  ^'^^^  ^  party  to  a  negotiable  instrument  may  require, 
tiiSo*pay^S^^  ^®  ^  condition  concurrent  to  its  payment  by  him: 

1.  That  the  instrument  be  surrendered  to  him,  unless  it  is 
lost  or  destroyed,  or  the  holder  has  •other  claims  upon  it;  or, 

2.  If  the  holder  has  a  right  to  retain  the  instrument,  and 
does  retain  it,  then  that  a  receipt  for  the  amount  paid,  or  an 
exoneration  of  the  party  paying,  be  written  thereon;  or, 

3.  If  the  instrument  is  lost,  then  that  the  holder  give  to  him 
a  bond,  executed  by  himself  and  two  sufficient  sureties,  to  in- 
demnify him  against  any  lawful  claim  thereon;  or, 

4.  If  the  instrument  is  destroyed,  then  that  proof  of  its  de- 
struction be  given  to  him. 


ARTICLE  V. 


DISHONOR  OF  NEGOTIABLE  INSTRUMENTS. 


Section  1755.  Dishonor,  what 

1756.  Notice,  by  whom  given. 
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1767.  Form  of  notice. 

1768.  Notice,  how  served. 


1769.  Notice,  how  served  after  indorser's  death. 

1760.  Notice  given  in  ignorance  of  death,  valid. 

1761.  Notice,  when  to  be  given. 

1762.  Notice  of  dishonor,  when  to  be  nudled. 

1763.  Notice,  how  given  by  agent. 

1764.  Additional  time  for  notice  by  indorser. 

1765.  Effect  of  notice  of  dishonor. 

Sec.  1755.  A  negotiable  instrument  is  dishonored,  when  it  ^£1^*^"°''' 
is  either  not  paid,  or  not  accepted,  according  to  its  tenor,  on 
presentment  for  the  purpose,  or  without  presentment,  where 
that  is  excused. 

Sec.  1756.  Notice  of  the  dishonor  of  a  negotiable  insti-u-  ^.J5,ra*^ien^ 
ment  may  be  given: 

1.  By  a  holder  thereof;  or, 

2.  By  any  party  to  the  instrument  who  might  be  compelled 
to  pay  it  to  the  holder,  and  who  would,  upon  taking  it  up, 
have  a  right  to  reimbursement  from  the  party  to  whom  the 
notice  is  given. 

Sec.  1757.  A  notice  of  dishonor  may  be  given  in  any  f orm  ^^^f^"^ 
which  describes  the  instrument  with  reasonable  certainty,  and 
substantially  informs  the  party  receiving  it  that  the  instrument 
has  been  dishonored. 

Sec.  1758.  A  notice  of  dishonor  may  be  given:  sen^i?^'^''^ 

1.  By  delivering  it  to  the  party  to  be  charged,  personally, 
at  any  place;  or, 

2.  By  delivering  it  to  some  person  of  discretion  at  the  place 
of  residence  or  business  of  such  party,  apparently  acting  for 
him;  or, 

3.  By  properly  folding  the  notice,  directing  it  to  the  party 
to  be  charged,  at  his  place  of  residence,  according  to  the  best 
information  tha^  the  person  giving  the  notice  can  obtain,  de- 
positing it  in  the  post-office  most  conveniently  accessible  from 
the  place  where  the  presentment  was  made,  and  paying  the 
postage  thereon. 

Sec.  1759.  In  case  of  the  death  of  a  party  to  whom  notice  eeJJ!id*Si« 
of  dishonor  should  otherwise  be  given,  the  notice  must  be  ^^f"^'  * 
given  to  one  of  his  personal  representatives;  or  if  there  are 
none,  then  to  any  member  of  Ms  family  who  resided  with  him 
at  his  death;  or  if  there  is  none,  then  it  must  be  mailed  to  his 
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last  place  of  residence,  as  prescribed  by  subdivision  3  of  the 
last  section. 

!iu2no?iim;e*^Sf  ^  notice  of  dislionor  sent  to  a  party  after  his 

aca?h,  valid,    death,  but  in  ignorance  thereof,  and  in  good  faith,  is  valid, 
xotice,  when    Sec.  1761.  Notice  of  dishonor,  when  given  by  the  holder  of 

to  be  fflveii.  '  " 

an  instrument,  or  his  agent,  otherwise  than  by  mail,  must  be 
given  on  the  day  of  dishonor,  or  on  the  next  business  da)^ 
thereafter. 

Notice  of        Sec.  1762.  WTien  notice  of  dishonor  is  given  by  maii,  it 

flit*lionor,  when 

to  be  mailed,  must  be  depositcd  in  the  post-office  in  time  for  the  first  mail 
which  closes  after  noon  of  the  first  business  day  succeeding  the 
dishonor,  and  which  leaves  the  place  where  the  instrument 
was  dishonored,  for  the  place  to  which  the  notice  should  be 
sent. 

Ki?enby igcnt.  1^^^'  Whcu  the  holdcr  of  a  negotiable  instrument,  at 

the  time  of  its  dishonor,  is  a  mere  agent  for  the  owner,  it  is 
sufficient  for  him  to  give  notice  to  his  principal  in  the  same 
manner  as  to  an  indorser,  and  his  principal  may  give  notice 
to  any  other  party  to  be  charged,  as  if  he  were  himself  an  in- 
dorser. And  if  an  agent  of  the  owner  employs  a  sub-agent, 
it  is  sufficient  for  each  successive  agent  or  sub-agent  to  give* 
notice  in  like  manner  to  his  own  principal. 
Additional      Sec.  1764.  Everv  partv  to  a  negotiable  instrument  receivinij^ 

time  fornot  ice  t,*  i.,  i       •  - 

by  indorser.  notice  of  its  dishouor,  has  the  like  time  thereafter  to  give  sim- 
ilar notice  to  prior  parties,  as  the  original  holder  had  after  its 
dishonor.  But  this  additional  time  is  available  only  to  the 
particular  party  entitled  thereto. 

Effect  of        Sec.  1765.  A  notice  of  the  dishonor  of  a  negotiable  instru- 
hono?.**^       ment,  if  valid  in  favor  of  the  party  giving  it,  inures  to  the 
benefit  of  all  other  parties  thereto,  whose  right  to  give  the  like 
notice  has  not  then  been  lost. 


ARTICLE  VI. 


excuse  of  presentmei^t  and  notice, 

Section  176G.  Notice  of  dishonor,  when*  cxcusetl. 

1767,  1768.  Presentment  and  notice,  when  excused. 
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Section  1T69.  Delay,  when  excused. 

1770.  Waiver  of  presentment  and  notice. 

1771.  "Waiver  of  protest. 

Sec.  1766.  Notice  of  dishonor  is  excused:  houSr^vhcn'"" 

1.  When  the  party  by  whom  it  should  be  given  cannot,  with  «»cai»c«i. 
reasonable  diligence,  ascertain  either  the  place  of  residence  or 
business  of  the  party  to  be  charged;  or, 

2.  When  there  is  no  post-office  communication  between  the 
town  of  the  party  by  whom  the  notice  should  be  given,  and 
the  town  in  which  the  place  of  residence  or  business  of  the 
])arty  to  be  charged  is  situated;  or, 

3.  When  the  party  to  be  charged  is  the  same  person  who 
dishonors  the  instrument;  or, 

4.  When  the  notice  is  waived  by  the  party  entitled  thereto. 

Sec.  1767.  Presentment  and  notice  are  excused  as  to  any  n^dTolic^'^^^ 
party  to  a  negotiable  instrument,  who  informs  the  holder,  ^^^^  e^nseci. 
within  ten  days  before  its  maturity,  that  it  will  be  dishonored. 

Sec.  1768.  If,  before  or  at  the  maturity  of  an  instrument,  an 
indorser  has  received  full  security  for  the  amount  thereof,  or 
the  maker  has  assigned  all  his  estate  to  him  as  such  security, 
presentment  and  notice  to  him  are  excused. 

Sec.  1769.  Delay  in  presentment,  or  in  giving  notice  of  5is-^^^^^|J.^'^^^»**" 
honor,  is  excused,  when  caused  by  circiimstances  which  the 
party  delaying  could  not  have  avoided  by  the  exercise  of  rea- 
sonable care  and  diligence. 

Sec.  1770.  A  waiver  of  presentment  waives  notice  of  dishon-  waiver  or 
or  also,  unless  the  contrary  is  expressly  stipulated;  but  a notice, 
waiver  of  notice  does  not  waive  presentment. 

Sec.  1771.  A  waiver  of  protest  on  any  negotiable  iiistru-pWawcror 
ment  other  than  a  foreign  bill  of  exchange,  waives  present- 
ment and  notice. 


ARTICLE  VII. 
extinction  of  negotiable  instruments. 

Sbction  1772.  Obligation  of  party,  when  extinguished. 
1773.  Revival  of  obligation. 
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arty"  wheir  Sec.  1772.  The  obligation  of  a  party  to  a  negotiable  instra- 
xiinkuuhcd.  ^gj^t  .g  extinguished: 

1.  In  like  manner  with  that  of  parties  to  contracts  in  gen- 
eral; or, 

2.  By  payment  of  the  amount  due  upon  the  instrument,  at 
or  after  its  maturity,  in  good  faith  and  in  the  ordinary  course 
of  business,  to  any  person  having  actual  possession  thereof, 
and  appearing,  by  its  terms,  to  be  entitled  to  payment. 

wf^uon*^  Sec.  1773.  If,  after  its  extinction,  a  negotiable  instrument 
comes  into  the  posseson  of  an  indorsee  in  due  course,  the  ob- 
ligation thereof  revives  in  his  favor. 


CHAPTER  II. 


BILLS  OF  EXCHANGE. 


Article  I.  Form  and  interpretation. 
11.  Days  of  grace, 
in.  Presentment  for  acceptance. 
IV.  Acceptance. 

V.  Acceptance  or  payment  for  honor. 
VI.  Presentment  for  payment. 
VII.  Excuse  of  presentment  and  notic*\ 


Vni.  Foreign  bills. 


ARTICLE  I. 


FORM  AND  INTERPRETATION  OF  A  BILL. 


Section  1774  Bill  of  exchange,  what 
1770.  Drawee,  in  case  of  need. 
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Section  1776.  Bill  in  parts  of  a  set 

1777.  When  must  be  in  a  set. 

1778.  Presentment,  &c.,  of  part  of  a  set. 

1779.  Bill,  where  payable. 

1780.  Rights  and  obligations  of  drawer. 

Sec.  1774.  A  bill  of  exchange  is  an  instrument,  negotiable  cha"ie°/what. 
in  form,  by  which  one,  who  is  called  the  drawer,  requests  an- 
other, called  the  drawee,  to  pay  a  specified  sum  of  money. 

Sec.  1775.  A  bill  of  exchange  may  give  the  name  of  any  ca^e^YtTcill. 
person  in  addition  to  the  drawee,  to  be  resorted  to  in  case  of 
need. 

Sec  1T76.  A  bill  of  exchange  may  be  drawn  in  any  num-  of^a^M?.^"^^' 
ber  of  parts,  each  part  stating  the  existence  of  the  others,  and 
all  forming  one  set. 

Sec.  1777.  An  agreement  to  draw  a  bill  of  exchange  binds  bc^a"  S."'^ 
the  drawer  to  execute  it  in  three  parts,  if  the  other  party  to 
the  agreement  desires  it. 

Sec  1778.  Presentment,  acceptance,  or  payment,  of  a  single 
part  in  a  set  of  a  bill  of  exchange,  is  sufficient  for  the  whole.  °' 

Sec  1779.  A  bill  of  exchange  is  payable:  payaii?'**'"' 

1.  At  the  place  where,  by  its  terms,  it  is  made  payable;  or, 

2.  If  it  specifies  no  place  of  payment,  then  at  the  place  to 
which  it  is  addressed;  or, 

3.  Hit  is  not  addressed  to  any  place,  then  at  the  place  of 
residence  or  business  of  the  drawee,  or  wherever  he  may  be 
found;  or, 

4.  If  this  cannot  be  done,  then  at  the  office  of  any  notary 
public  in  the  Territory. 

Sec  1780.  The  rights  and  obligations  of  the  drawer  of  a^,iJi|?aS5?** 
bill  of  exchange,  are  the  same  as  those  of  the  first  indorser  of 
any  negotiable  instrument. 


ARTICLE  n. 


DAYS  OF  GBAOE. 
SBCTI09  1781.  Days  of  grace. 

Sec  1781.  Days  of  grace  are  not  allowed.  ry^fotgn^. 
43 


Digitized  by. 


Google 


338 


CIVIL  CODE. 


ARTICLE  III. 

PRESENTMEKT  FOB  ACCEPTANCE. 


Section  1782.  When  a  bill  may  be  presented. 
1788.  Presentment,  how  made. 

1784.  Presentment  to  Johit  drawees. 

1785.  When  presentment  to  be  made  to  drawee  in  case  of  need. 

1786.  Presentment,  when  must  be  made. 

mJJ^iSfpwicn.  At  any  time  before  a  bill  of  exchange  is  payable, 

the  holder  may  present  it  to  the  drawee  for  acceptance,  and  if 
acceptance,  is  refused,  the  bill  is  dishonored. 

ho^iSidl?*"*'  Sec.  1783.  Presentment  for  acceptance  must  be  made  in  the 
following  manner,  as  nearly  as  by  reasonable  diligence  it  is 
practicable: 

1.  The  bill  must  be  presented  by  the  holder; 

2.  It  must  be  presented  on  a  business  day,  and  within  reas- 
onable hours; 

3.  It  must  be  presented  to  the  drawee,  if  he  can  be  found 
within  the  Territory,  and  if  not,  then  at  his  place  of  residence 
or  business,  if  within  the  Territory,  to  any  person  of  discretion 
therein,  and  if  he  has  no  such  place  of  residence  or  business, 
or  there  is  no  person  of  discretion  therein,  then  to  any  notary 
public  in  the  Territory;  and, 

4.  K  the  drawee  requests  it,  the  bill  must  be  left  with  him, 
until  the  same  hour  of  the  next  day,  to  which  time  he  may 
postpone  his  acceptance  or  refusal. 

to^iSr^"'"'    Sec.  1784.  Presentment  for  acceptance  to  one  of  several 
dr«wee«.      joint  drawccs,  and  refusal  by  him,. dispense  with  presentment 
to  the  others. 

semmenf  to  be  ^''^85.  A  bill  of  cxchauge,  which  specifies  a  drawee  in 

i^'cMe^'of  nwd!  c^se  of  uccd,  must  be  presented  to  him  for  acceptance. or  pay- 
ment, as  the  case  may  be,  before  it  can  be  treated  as  dishon- 
ored. 
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Sec.  1786.  When  a  bill  of  exchange  is  payable  at  a  speci-  wSS  musTtS^' 
fiedtime  after  sight,  the  drawer  andindorsers  are  exonerated, 
if  it  is  not  presented  for  acceptance  within  ten  days  after  the 
time  which  wotdd  suffice,  with  ordinary  diligence,  to  forward 
it  for  acceptance,  unless  presentment  is  excused. 


ARTICLE  IV. 


ACCEPTANCE. 


Section  1787.  Acceptance,  how  made. 

1788.  Holder  entitled  to  acceptance  on  face  of  bill. 

1789.  What  acceptance  suflicient  with  consent  of  holder. 

1790.  Acceptance  by  separate  instroment. 

1791.  Promise  to  accept,  when  equivalent  to  acceptance. 

1792.  Cancellation  of  acceptance. 

1793.  What  is  admitted  by  acceptance. 

Sec  1787.  An  acceptance  of  a  bill  must  be  made  in  writing,  ^o^SSat?"' 
by  the  drawee,  or  by  an  acceptor  for  honor;  and  may  be  made 
by  the  acceptor  writing  his  name  across  the  face  of  the  bill, 
with  or  without  other  words. 

.  Sec.  1788.  The  holder  of  a  bill  of  exchange,  if  entitled  to,  Howcrenti- 

^  '  tied  to  accep- 

an  acceptance  thereof,  may  treat  the  bill  as  dishonored,  if  the  Jj'^cconUMe 
drawee  refuses  to  write  across  its  face  an  unqualified  accep- 
tance. 

Sec.  1789.  The  holder  of  a  bill  of  exchange  may,  without  ^^J^**^^;^ 
prejudice  to  his  rights  against  prior  parties,  receive  and  treat  J*^^,fJ|'/®^ 
as  a  sufficient  acceptance: 

1.  An  acceptance  written  upon  any  part  of  the  biU,  or  upon 
a  separate  paper; 

2.  An  acceptance  qualified  so  far  only  as  to  make  the  bill 
payable  at  a  particular  place  within  the  city,  or  town,  in 
which,  if  the  acceptance  was  unqualified,  it  would  be  paya- 
ble; or. 
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Acccpuincc 
by  Bepurate 
instrumeni. 


Promise  to 
accept,  when 
eqaivaient  to 
acceptance. 


Cancel  lat  Ion 
or  acceptixnec. 


What  is  ad- 
mitted by 
acccptaucc. 


3.  A  refusal  by  the  drawee  to  return  tlie  bill  to  the  holder 
after  presentment;  in  which  case  the  bill  is  payable  immedi- 
ately, without  regard  to  its  terms. 

Sec.  1790.  The  acceptance  of  a  bill  of  exchange,  by  a  sepa- 
rate instrument,  binds  the  acceptor  only  to  one  to  whom  it  has 
been  shown,  andVho,  npon  the  faith  thereof,  has  given  value 
for  the  bill. 

Sec.  1791.  An  unconditional  promise,  in  writing,  to  accept 
a  biU  of  exchange,  is  a  sufficient  acceptance  thereof,  in  favor 
of  every  person  to  whom  it  has  been  shown,  and  who,  upon 
the  faith  thereof,  has  given  value  for  the  bill. 

Sec.  1792.  The  acceptor  of  a  bill  of  exchange  may  cancel 
his  acceptance  at  any  time  before  delivering  the  bill  to  the 
holder,  and  before  the  holder  has,  with  the  consent  of  the  ac- 
ceptor, transferred  his  title  to  another  person  who  has  given 
value  for  it  upon  the  faith  of  such  acceptance. 

Sec.  1793.  The  acceptance  of  a  bill  of  exchange  admits  tlie 
capacity  of  the  drawer  to  draw  and  indorse  it;  and  if  written 
upon  the  bill,  it  also  admits  the  same  to  be  genuine,  and  bind- 
ing upon  the  di-awer;  but  it  does  not  admit  the  signature  of 
any  indorser  to  be  genuine. 


ARTICLE  V. 


acceptance  or  payment  fob  honor. 


When  bill 
may  be  accept- 
ed or  paid  for 
bonor. 


Section  1794.  When  bill  may  be  accepted  or  paid  for  honor. 

1795.  Holder  of  bill  of  exchange,  bound  to  accept  payment  for  honor. 

1796.  Acceptance  for  honor,  how  made. 
1707.  How  enforced. 

1798.  Notice  of  dishonor  not  excused  by  acceptance  for  honor. 

Sec.  1794.  On  the  dishonor  of  a  bill  of  exchange  by  the 
drawee,  and,  in  case  of  a  foreign  bill,  after  it  has  been  duly 
protested,  it  may  be  accepted  or  paid  by  any  person,  for  the 
honor  of  any  party  thereto. 
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Sec.  1795.  The  holder  of  a  biU  of  exchange  is  not  bound  to  of  ^ihSnge?*"' 
allow  it  to  be  accepted  for  honor,  but  is  bound  to  accept  pay- 
ment for  honor. 

Sec.  1796.  An  acceptor  or  payer  for  honor  must  write  a  for  honor,  how 
memorandum  upon  the  bill,  stating  therein  for  whose  honor 
he  accepts  or  pays,  and  must  give  notice  to  such  parties,  with 
reasonable  diligence,  of  the  fact  of  such  acceptance  or  pay- 
ment. Having  done  so,  he  is  entitled  to  reimbursement  from 
such  parties,  and  from  all  parties  prior  to  them. 

Sec.  1797.  A  bill  of  exchange,  which  has  been  accepted  for  now  enforced, 
honor,  must  be  presented  at  its  maturity  to  the  drawee  for 
payment,  and  notice  of  its  dishonor  by  him  must  be  given  to 
the  acceptor  for  honor  in  like  manner  as  to  an  indorser;  after 
which  the  acceptor  for  honor  must  pay  the  bill. 

Sec.  1798.  The  acceptance  of  a  bill  of  exchange  for  honor  ^^otico^of^i.. 
does  not  excuse  the  holder  from  giving  notice  of  its  dishonor  Jjf^^fJJJSSJS". 
by  the  drawee. 


ARTICLE  VI. 


PRESENTMENT  FOR  PAYMENT. 


SscnoH  1709.  Presentment,  when  bill  not  accepted,  where  made. 

1800.  Presentment  of  bill,  payable  at  particular  place. 

1801.  Effect  of  delay  in  presentment  in  certain  cases. 

1802.  Effect,  in  other  cases. 

Sec.  1799.  If  a  biU  of  exchange  is  by  its  terms  payable  at^hSbui^Sr* 
a  particular  place,  and  is  not  accepted  on  presentment,  itmnst  wSre^de. 
be  presented  at  the  same  place  for  payment,  when  presentment 
for  payment  is  necessary. 

Sec.  1800.  A  bill  of  exchange,  accepted  payable  at  a  par-  orSm^tlSl 
ticolar  place,  must  be  presented  at  that  place  for  payment,  JiiSS*^^'*  ^ 
when  presentment  for  payment  is  necessary,  and  need  not  be 
presented  elsewhere. 
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in  ^Kien'toeS  Sec.  1801.  If  a  bUl  of  exchaiige,  payable  at  sight,  or  on  de- 
in  certain  cases  jjjg^j^^^  interest,  IS  Hot  duly  presented  for  payment, 

within  ten  days  after  the  time  in  which  it  could,  with  reason- 
able diligence,  be  transmitted  to  the  proper  place  for  such 
presentmeut,  the  drawer  and  indorsers  are  exonerated,  unless 
such  presentment  is  excused. 
oSwael  1802.  Mere  delay  in  presenting  a  bill  of  exchange  pay- 

able with  interest,  at  sight  or  on  demand,  does  not  exonerate 
any  party  thereto. 


ARTICLE  VII. 


excuse  of  presentment  and  notice. 

Section  1803.  Presentment,  when  excused. 

1804.  Delay,  when  excused. 

1805.  Presentment  and  notice,  when  excused. 

^presentment,    Seo.  1803.  The  presentiiient  of  a  bill  of  exchange  for  accep- 
"^^^     '  tance  is  excused  if  the  drawee  has  not  capacity  to  accept  it. 

•x?Sie&'  ^^^^  ^^^^7     the  presentment  of  a  bill  of  exchange 

for  acceptance  is  excused,  when  caused  by  circumstances  over 
which  the  holder  has  no  control. 
Presentment    Sec.  1805.  Presentment  of  a  bill  of  exchange  for  acceptance 

when  excused,  or  payment,  and  notice  of  its  dishonor,  are  excused  as  to  the 
drawer,  if  he  forbids  the  drawee  to  accept,  or  the  acceptor  to 
pay  the  bill;  or  if,  at  the  time  of  drawing,  he  had  no  reason 
to  believe  that  the  drawee  would  accept  or  pay  the  same. 


ARTKJLE  VIII. 


FOREIGN  BILLS. 


Sbction  1806.  Definitions. 

1807.  Protest  necessary. 
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Section  1808.  Protest,  by  whom  made. 

1809.  Protest,  how  made. 

1810.  Protest,  where  made. 

1811.  Protest,  when  to  be  made. 

1812.  Protest,  when  excused. 

1813.  Notice  of  protest,  how  given. 

1814.  Waiver  of  protest. 

1815.  Declaration  before  payment  for  honor. 
1810.  Damages  allowed  on  dishonor  of  foreign  bill. 

1817.  Rate  of  damages. 

1818,  1819.  Damages,  how  estimated. 

Sec.  1806.  An  inland  bill  of  exchange  is  one  drawn  and  i>efi>iition*. 
payable  within  this  Territory.   All  others  are  foreign. 

Sec.  1807.  Notice  of  the  dishonor  of  a  foreign  bill  of  ex-  nc^e^y. 
change  can  be  given  only  by  notice  of  its  protest. 

Sec.  1808.  Protest  mnst  be  made  by  a  notary  public,  if  with  ^ J^twt^by 
reasonable  diligence  one  can  be  obtained;  and  if  not,  then  by 
any  reputable  person  in  the  presence  of  two  witnesses. 

Sec.  1809.  Protest  must  be  made  by  an  instrument  in  wri-  ^S??*"*'' 
ting,  giving  a  literal  copy  of  the  bill  of  exchange,  with  all 
that  is  written  thereon,  or  annexing  the  original;  stating  the  / 
presentment,  and  the  manner  in  which  it  was  made;  the  pres- 
ence or  absence  of  the  drawee  or  acceptor,  as  the  case  may 
be;  the  refusal  to  accept,  or  to  pay,  or  the  inability  of  the 
drawee  to  give  a  binding  acceptance;  and  in  case  of  refusal, 
the  reason  assigned,  if  any;  and  finally  protesting  against  all 
the  parties  to  be  charged. 

Sec.  1810.  A  protest  for  non-acceptance  must  be  made  in  Protest, 
the  city  or  town  in  which  the  bill  is  presented  for  acceptance; 
and  a  protest  for  non-payment  in  the  city  or  town  in  which  it 
is  presented  for  payment. 

Sec.  1811.  A  protest  must  be  noted  on  the  day  of  the  pre- ^^^^^JJi^^^*" 
sentment,  or  on  the  next  business  day;  but  it  may  be  written 
out  at  any  time  thereafter. 

Sec.  1812.  The  want  of  protest  of  a  foreign  bill  of  exchange  exSS^d.^'^**" 
or  delay  in  making  the  same,  is  excused  in  like  cases  with  the 
want  or  delay  of  presentment. 

Sec.  1813.  Notice  of  protest  must  be  given  in  the  same  man-  ^^^^j;^^^^ 
ner  as  notice  of  dishonor,  except  that  it  may  be  given  by  the  8i^«n- ' 
notary  who  makes  the  protest. 
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Waiver  of 
proteet. 


Declaration 
f>efore  payment 
fur  honor. 


Damagea 
Alloweaon 
dishonor  of 
foreign  bill. 


Itate  of 
damages. 


Damages,  how 
fi<itiniated. 


ii^ame. 


Sec.  1814.  If  a  foreign  bill  of  exchange  on  its  face  waives 
protest,  notice  of  dishonor  may  be  given  to  any  party  there- 
to, in  like  manner  as  of  an  inland  bill;  except  that  if  any  in- 
doTser  of  such  a  bill  expressly  requires  protest  to  be  made, 
by  a  direction  written  on  the  bill  at  or  before  his  indorsement, 
protest  must  be  made,  and  notice  thereof  given  to  him  and  to 
all  subsequent  Indorsers. 

Sec.  1815.  One  who  pays  a  foreign  bill  of  exchange  for  hon- 
or must  declare,  before  payment,  in  the  presence  of  a  person 
authorized  to  make  protest,  for  whose  honor  he  pays  the 
same,  in  order  to  entitle  him  to  reimbursement. 

Sec  1816.  Damages  are  allowed  as  hereinafter  prescribed, 
as  a  full  compensation  for  interest,  re-exchange,  expenses, 
and  all  other  damages,  in  favor  of  holders  for  value  only, 
upon  bills  of  exchange  drawn  or  negotiated  within  this  Ter- 
ritory, and  protested  for  non-acceptance  or  non-payment. 

Sec.  1817.  Damages  are  allowed  under  the  last  section  upon 
bills  drawn  upon  any  person: 

1.  In  any  part  of  the  United  States  except  this  Territory, 
at  the  rate  of  three  per  centum  on  the  principal  sum; 

2.  In  any  part  of  the  continent  of  America,  or  Europe,  or 
the  islands  in  the  Atlantic  ocean,  at  the  rate  of  ten  per  centum 
thereon; 

3.  In  any  other  place,  at  the  rate  of  twenty  per  centum 
thereon. 

Sec.  1818.  H  the  amount  of  a  protested  bill  of  exchange  is 
expressed  in  money  of  the  United  States,  damages  are  esti- 
mated upon  such  amount  without  regard  to  the  rate  of  ex- 
change. 

Sec.  1819.  If  the  amount  of  a  protested  bill  of  exchange  is 
expressed  in  foreign  money,  damages  are  estimated  upon  the 
value  of  a  similar  bill  at  the  time  of  protest,  in  the  place  near- 
est to  the  place  where  the  biU  was  negotiated,  and  where  such 
bills  are  currently  sold. 
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CHAPTER  III. 


PROMISSORY  NOTES. 


Sbction  1820.  Promissory  note,  what. . 

1821.  Certain  instruments,  promissory  notes, 

1822.  BUI  of  exchange,  when  converted  into  a  note. 
1828.  Certain  sections  applicable  to  notes. 

1824.  Effect  of  delay  in  presentment. 

Sec.  1820.  A  promissory  note  is  an  instrument,  negotiable  no^^^HS?'^ 
in  form,  whereby  the  signer  promises  to  pay  a  specified  sum  ' 
of  money. 

Sec.  1821.  An  instrument  in  the  form  of  a  bill  of  exchange,  .tSSrau"" 
but  drawn  upon  and  accepted  by  the  drawer  himself,  is  to  bePjj^^^^'y 
deemed  a  promissory  note. 

Sec.  1822.  A  bill  of  exchange,  if  accepted,  with  the  consent  ^iSnge  w£n 
of  the  owner,  by  a  person  other  than  the  drawee,  or  an  accep-  ^^^^ 
tor  for  honor,  becomes  in  effect  the  promissory  note  of  such 
person,  and  all  prior  parties  thereto  are  exonerated. 

Sec.  1823.  C!hapter  I  of  this  Title,  and  sections  1781  and  caru^n  se^^ 
1802,  of  this  Code,  apply  to  promissory  notes.  we  to  notes. 

Sec.  1824.  If  a  promissory  note,  payable  on  demand,  or  ^^i^^^^tmim. 
sight,  without  interest,  is  not  duly  presented  for  payment, 
within  six  months  from  its  date,  the  indorsers  thereof  are  ex- 
onerated, unless  such  presentment  is  excused. 


CHAPTER  IV. 


cheques. 


BscnoN  1825.  Cheque,  wliat. 

1826.  Rules  applicable  to  cheques. 
44 
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wSt!^***'*      .  Sec,  1826.  A  cheque  is  a  bill  of  exchange  drawn  upon  a 
bank  or  banker,  or  a  person  described  as  such  upon  the  face 
thereof,  and  payable  on  demand,  without  interest. 
cabStS*^^""  ^^26.  A  cheque  is  subject  to  all  the  provisions  of  this 

cheqncB.       Code  couceming  bills  of  exchange,  except  that: 

1.  The  drawer  and  indorsers  are  exonerated  by  delay  in 
presentment,  only  to  the  extent  of  the  injury  which  they  suf- 
fer thereby;  and  are  exonerated  to  that  extent  by  a  delay  of 
more  than  one  day  in  presentment. 

2.  An  indorsee,  after  its  apparent  maturity,  but  without  ac- 
tual notice  of  its  dishonor,  acquires  a  title  equal  to  that  of 
an  indorsee  before  such  period. 


CHAPTER  V. 


BONDS,  BANK  NOTES  AND  CERTIFICATES  OF  DEPOSIT. 


Sbctiok  1827.  Bank  note  negotiable  after  payment. 
1828.  Title  acquired  by  indorsee. 

ne^ubiSifter  18'^.  A  bank  note  remains  negotiable,  even  after  it 

pejment.      jjg^g  ^53^^  p^^^  ][jy  jj^Q  maker. 

ed™  todwBw.  Sec.  1828.  A  transferree  of  a  bond,  banlt  note  or  certificate 
of  deposit,  after  its  apparent  maturity  or  actual  dishonor 
within  his  knowledge,  acquires  a  title  equal  to  that  of  a  trans* 
ferree  before  such  event. 


TITLE  XVI. 


GENERAL  PROVISIONS. 


SscTioiT  1820.  Parties  may  waive  proTidons  of  Code. 


Digitized  by 


Google 


CmL  CODE. 


847 


Sec.  1829.  Except  wliere.it  is  otherwise  declared,  the  provi  ^S^J'^^^jf^ 
sions  of  the  foregoing  fifteen  Titles  of  this  Part,  in  respect  to  «>'Qod». 
the  rights  and  obligations  of  parties  to  contracts,  are  subor- 
dinate to  the  intention  of  the  parties,  when  ascertained  in  the 
manner  prescribed  by  the  chapter  on  the  Interpretation  of 
Contracts;  and  the  benefit  thereof  may  be  waived  by  any 
party  entitled  thereto,  unless  such  waiver  would  be  against 
public  policy. 


APPLICABLE  TO  PERSONS,  PROPERTY,  AND  OBLIGATIONS,  OR  TO 
TWO  OF  THOSE  SUBJECTS. 

Part  I.  Relief. 

II.  Special  Relations  of  Debtor  and  Creditor. 

III.  Nuisance. 

IV.  Maxims  of  Jurisprudence. 

V.  Definitions  and  General  Provisions. 


DIVISION  FOURTH. 


GENERAL  PROVISIONS. 


RELIEF. 


TrrLE  I.  Relief  in  general, 
n.  Compensatory  relief, 
m.  Specific  relief. 
rV.  Preventive  relief. 
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TITLE  I. 


RELIEF  IN  GENERAL. 


Sectioh  1880.  Species  of  relief. 

1831.  Relief  in  case  of  forfeiture. 

Sec.  1830.  As  a  general  rale,  compensation  is  the  relief  or 
remedy  provided  by  the  law  of  this  Territory  for  the  violation 
of  private  rights,  and  the  means  of  securing  their  observance; 
and  specific  and  preventive  relief  may  be  given  in  no  other 
cases  than  those  specified  in  this  Part  of  the  Civil  Code. 

^  Sec.  1881.  Whenever,  by  the  teims  of  an  obligation,  a  par-  - 
ty  thereto  incurs  a  forfeiture,  or  a  loss  in  the  nature  of  a  for- 
feiture, by  reason  of  his  failui-e  to  comply  with  its  provisions, 
he  may  be  relieved  therefrom,  upon  making  full  compensa- 
tion to  the  other  party,  except  in  case  of  a  grossly  negligent, 
willful  or  fraudulent  breach  of  duty. 


TITLE  II. 


COMPENSATORY  RELIEF. 


Chapteb  I.  Damages  Id  general. 

n.  Measure  of  damages. 
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CHAPTER  I. 


DAMAGES  IN  GENERAL. 

Abticle  I.  General  principles. 

II.  Interest  as  damages. 
III.  Exemplary  damages. 


Section  1833.  Person  suffering  detriment,  may  recover  damages. 

1883.  Detriment,  what. 

1884.  Iqjuries  resulting  or  probable  after  suit  brought 

Sec.  1832.  Every  person  who  suflTers  detriment  from  the  un-  ^J^^^^^"^' 
lawful  act  or  omission  of  another,  may  recover  from  the  per-  J^Ji'^™*^ 
son  in  fanlt  a  compensation  therefor  in  money,  which  is  called  dwnages. 
damages. ' 

Sec.  1833.  Detriment  is  a  loss  or  harm  snffered  in  person  or 
property. 

Sec.  1834.  Damages  may  be  awarded,  in  a  judicial  Proceed- ^^in|urie»re^ 
ing,  for  detriment  resulting  after  the  commencement  thereof,  Sswe  fner^Sit 
or  certain  to  result  in  the  future. 


SBcnoN  1885.  Person  entitled  to  recover  damages,  may  recover  interest  thereon. 


ARTICLE  I. 


GENERAL  PRINCIPLES. 


ARTICLE  n. 


f 


INTEREST  AS  DAMAGES. 
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Section  1830.  In  actions  other  than  contract. 

1837.  Limit  of  rate  by  contract. 

1838.  Acceptance  of  principal  waives  claim  to  interest. 

^j^c»onent^  Sec.  1835.  Everj  person  who  is  entitled  to  recover  damages 
?i^?i?^SreBt  capable  of  being  made  certain  hy  calculation,  and 

thenoB.  the  right  to  recover  which  is  vested  in  him  upon  a  particular 
day,  is  entitled  also  to  recover  interest  thereon  from  that  day, 
except  during  such  time  aS  the  debtor  is  prevented  by  law,  or 
by  the  act  of  the  creditor,  from  paying  the  debt. 

other  thi?Sii  action  for  the  breach  of  an  obligation  not 

contract.  arisiug  from  contract,  and  in  every  case  of  oppression,  fraud, 
or  malice,  interest  may  be  given,  in  the  discretion  of  the  jury. 

^  wmit^f  r»te  Sec.  1837.  Any  legal  rate  of  interest  stipulated  by  a  con- 
tract remains  chargeable  after  a  breach  thereof,  as  before,  un- 
til the  contract  is  superseded  by  a  verdict  or  other  new  obli- 
gation. 

Acceptance  Sec.  1838.  Accepting  payment  of  the  whole  principal,  as 
wmPve?cl5im   such,  waivcs  all  claim  to  interest. 

to  intertsiit.  ' 


ARTICLE  III. 

EXEMPLARY  DAMAGES. 
Section  1839.  Exemplary  damages,  in  what  cases  allowed. 

^^J^pi«j7      Sec.  1839.  In  any  action  for  the  breach  of  an'obligation  not 
SJJwSd'**     arising  from  contract,  where  the  defendant  has  been  guilty  of 
oppression,  fraud  or  malice,  actual  or  presumed,  the  jury,  in 
addition  to  the  actual  damages,  may  give  damages  for  the 
sake  of  example,  and  by  way  of  punishing  the  defendant. 


CHAPTER  II. 

MEASURE  OF  DAMAGES. 
ABTIC1.E  I.  Damages  for  breach  of  contract. 
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Article  II.  Damages  for  wrongs. 
III.  Penal  damages. 
rV.  General  provisions. 


ARTICLE  I. 


DAMAGES  FOR  BREACH  OF  CONTRACT. 


Section  1840.  Measure  of  damages  for  breach  of  contract 

1841.  Damages  must  be  certain. 

1842.  Breach  of  promise  to  pay  liquidated  sum. 

1843.  Dishonor  of  bills  of  exchange. 

1844.  Breach  of  covenant  of  seizure,  &c. 

1845.  Breach  of  covenant  against  incumbrances. 
1840.  Breach  of  agreement  to  convey  real  property. 

1847.  Breach  of  agreement  to  buy  real  property. 

1848.  Breach  of  agreement  to  sell  personal  property,  not  paid  for. 

1849.  Breach  of  agreement  to  sell  personal  property,  paid  for. 

1850.  Breach  of  agreement  to  pay  for  personal  property  sold. 

1851.  Breach  of  agreement  to  buy  personal  property. 

1852.  Breach  of  warranty  of  title  to.  personal  property. 

1853.  Breach  of  warranty  of  quality  of  personal  property. 

1854.  Breach  of  warranty  of  quality  for  special  purpose. 

1855.  Breach  of  carrier's  obligation  to  receive  goods,  &c. 

1856.  Breach  of  carrier's  obligation  to  deliver. 

1857.  Carrier's  delay. 

1858.  Breach  of  warranty  of  authority. 

1859.  Breach  of  promise  of  marriage. 

Sec.  1840.  For  the  breach  of  an  obligation  arising  from  con-  MctBnrc  of 
tract,  the  measure  of  damages,  except  where  otherwise  ex-bJScPof**' 
pressly  provided  by  this  Code,  is  the  amount  which  will  com- 
pensate the  party  aggrieved  for  all  the  detriment  proximately 
caused  thereby,  which  the  party  in  fault  had  notice,  at  the 
time  of  entering  into  the  contract,  or  at  any  time  before  the 
breach,  and  while  it  was  in  his  power  to  perform  the  contract 
upon  his  part,  would  be  likely  to  result  from  such  breach,  or 
which,  in  the  ordinary  course  of  things,  would  be  likely  to  re- 
sult therefrom. 
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Breach  of 
covenant 
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Breach  of 
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^  Sec.  1841.  No  damages  can  be  recovered  for  a  breach  of 
contract,  which  are  not  clearly  ascertainable  in  both  their  na- 
ture and  origin. 

y  Sec.  1843,  The  detriment  caused  by  the  breach  of  an  obliga- 
tion  to  pay  money  only  is  deemed  to  be  the  amount  due  by 
the  terms  of  the  obligation,  with  interest  thereon. 

Sec.  1843.  For  tlie  dishonor  of  foreign  bills  of  exchange, 
the  damages  are  prescribed  by  sections  1817  to  1819,  inclu- 
sive. 

Sec.  1844.  The  detriment  caused  by  the  breach  of  a  cove- 
nant of  seizin,  of  right  to  convey,  of  warranty,  or  of  quiet 
enjoyment,  in  a  grant  of  an  estate  in  real  property,  is  deemed 
to  be: 

1.  The  price  paid  to  the  grantor,  or  if  the  breach  is  partial 
only,  such  proportion  of  the  price  as  the  value  of  the  proper- 
ty affected  by  the  breach  bore,  at  the  time  of  the  grant,  to  the 
value  of  the  whole  property; 

2.  Interest  thereon  for  the  time  during  which  the  grantee 
derived  no  benefit  from  the-property,  not  exceeding  six  years; 
and, 

3.  Any  expenses  properly  incurred  by  the  covenantee  in 
defending  his  possession. 

Sec.  1^45.  The  detriment  caused  by  the  breach  of  a  cove- 
nant against  incumbrances  in  a  grant  of  an  estate  in  real  pro- 
perty, is  deemed  to  be  the  amount  which  has  been  actually 
expended  by  the  covenantee  in  extinguishing  either  the  prin- 
cipal or  interest  thereof;  not  exceeding  in  the  former  case  a 
proportion  of  the  price  paid  to  the  grantor,  equivalent  to 
the  relative  value,  at  the  time  of  the  grant,  of  the  property 
affected  by  the  breach,  as  compared  with  the  whole;  or,  in  the 
latter  case,  interest  on  a  like  amount. 

Sec.  1846.  The  detriment  caused  by  the  breach  of  an  agree- 
ment to  convey  an  estate  in  real  property,  is  deemed  to  be  the 
-pnte  paid,  and  the  expenses  properly  incurred  in  examining 
the  title  and  preparing  the  necessary  papers,  with  interest 
thereon;  but  adding  thereto,  in  case  of  bad  faith,  the  differ- 
ence between  the  price  agreed  to  be  paid,  and  the  value  of  the 
estate  agreed  to  be  conveyed,  at  the  time  of  the  breach,  and 
the  expenses  properly  incurred  in  preparing  to  enter  upon  the 
land. 
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Sec.  1847.  The  detriment  caused  by  the  breach  of  an  agree-  agre"men?{o 
ment  to  purchase  an  estate  in  real  property,  is  deemed  to  bej^p^}, 
the  excess,  if  any,  of  the  amount  which  would  have  been  due 
to  the  seller  under  the  contract,  over  the  value  of  the  property 
to  him- 

Sec.  1848.  The  detriment  caused  by  the  breach  of  a  seller's  ag^e'SSJnffo 
agreement  to  deliver  personal  property,  the  price  of  which  JroMrty^Sot 
has  not  been  fuUy  paid  in  advance,  is  deemed  to  be  the  excess,  p***^*"'- 
if  any,  of  the  value  of  the  property  to  the  buyer,  over  the 
amount  which  would  have  been  due  to  the  seller  under  the 
contract,  if  it  had  been  fulfilled. 

Sec.  1849.  The  detriment  caused  by  the  breach  of  a  seller's  Breach  or 

Agreement  to 

agreement  to  deliver  personal  property,  the  price  of  which  •jJJ^jjojjj}^ 
has  been  fidly  paid  to  him  in  advance,  is  deemed  to  be  the 
same  as  in  case  of  a  wrongful  conversion. 

Sec.  1850.  The  detriment  caused  by  the  breach  of  a  buyer's  bw^ci* 

•         agreement  to 

agreement  to  accept  and  pay  for  personal  property,  the  title  Jf5^Ig?r°"" 
to  which  is  vested  in  him,  is  deemed  to  be  the  contract  price.  - 

Sec.  1851.  The  detriment  caused  by  the  breach  of  a  buyer's  Breach  of 

,  ,  agreement  to 

agreement  to  accept  and  pay  for  personal  property,  the  title  Jj^pPjjjonai 
to  which  is  not  vested  in  him,  is  deemed  to  be: 

1.  If  the  property  has  been  resold  pursuant  to  section  1694, 
the  excess,  if  any,  of  the  amount  due  from  the  buyer,  under 
the  contract,  over  the  net  proceeds  of  the  resale;  or, 

2.  If  the  property  has  not  been  resold  in  the  manner  pre- 
scribed by  section  1694,  the  excess,  if  any,  of  the  amount  due 
from  the  buyer,  under  the  contract,  over  the  value  to  the  seller; 
together  with  the  excess,  if  any,  of  the  expenses  properly  in- 
curred in  carrying  the  property  to  market,  over  those  which 
would  have  been  incurred  for  the  carriage  thereof,  if  the  buyer 
had  accepted  it. 

Sec.  1852.  The  detriment  caused  by  the  breach  of  a  w3,r-^Bw«5h  of 
ranty  of  the  title  of  personal  property  sold,  is  deemed  to  be  JJ^^^J®  person- 
the  value  thereof  to  the  buyer,  when  he  is  deprived  of  its  pos- 
session, together  with  any  costs  which  he  has  become  liable 
to  pay,  in  an  action  brought  for  the  property  by  the  true 
owner. 

Sec.  1853.  The  detriment  caused  by  the  breach  of  a  warran-^Bre^^^gJ 
ty  of  the  quality  of  personal  property,  is  deemed  to  be  the  JoMi^^roiSSi^. 
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excess,  if  any,  of  the  value  which  the  property  would  have 
had,  at  the  time  to  which  the  warranty  referred,  if  it  had  been 
complied  with,  over  its  actual  value  at  that  time. 


wSSSItySf       Sec.  1854.  The  detriment  caused  by  the  breach  of  awarran- 
8^ciaipu''rposety  ^f  the  fituess  of  an  article  of  personal  property  for  a  par- 
ticular purpose,  is  deemed  to  be  that  which  is  defined  by  the 
last  section,  together  with  a  fair  compensation  for  the  loss  in- 
curred b/  an  effort  in  good  faith  to  use  it  for  such  purpose. 


Breach  of 
carrier's  obliga- 
tion to  receive 
goods  &c. 


Sec.  1855.  The  detriment  caused  by  the  breach  of  a  carrier's 
obligation  to  accept  freight,  messages  or  passengers,  is  deemed 
to  be  the  difference  between  the  amount  which  he  had  a  right 
to  charge  for  the  carriage,  and  the  amount  it  would  be 
necessary  to  pay  for  the  same  service,  when  it  ought  to  be  per- 
formed. 


Breach  of 
carrier's  obll- 

Saiion  to  • 
eliver. 


Carrier's 
delay. 


Breach  of 
warranty  of 
authority. 


Breach  of 
promise  of 
marriage. 


Sec.  1856.  The  detriment  caused  by  the  breach  of  a  carrier's 
obligation  to  deliver  freight,  where  he  has  not  converted  it  to 
his  own  use,  is  deemed  to  be  the  value  thereof,  at  the  place 
and  on  the  day  at  which  it  should  have  been  delivered,  de- 
ducting the  freightage  to  which  he  would  have  been  entitled, 
if  he  had  completed  the  delivery. 

Sec.  1857.  The  detriment  caused  by  a  carrier's  delay  in  the 
delivery  of  freight,  is  deemed  to  be  the  depreciation  in  the  in- 
trinsic value  of  the  freight  during  the  delay,  and  also  the  de- 
preciation, if  any,  in  the  market  value  thereof,  otherwise  than 
by  reason  of  a  depreciation  in  its  intrinsic  value,  at  the  place 
where  it  ought  to  have  been  delivered,  and  between  the  day, 
at  which  it  ought  to  have  been  delivered,  and  the  day  of  its 
actual  delivery. 

Sec.  1858.  The  detriment  caused  by  the  breach  of  a  warran- 
ty of  an  agent's  authority,  is  dejemed  to  be  the  amount  which 
could  have  been  recovered  and  collected  from  his  principal  if 
the  warranty  had  been  complied  with,  and  the  reasonable  ex- 
penses of  legal  proceedings  taken,  in  good  faith,  to  enforce 
the  act  of  the  agent  against  his  principal. 

Sec.  1859.  The  damages  for  the  breach  of  a  promise  of  mar- 
riage rest  in  the  sound  discretion  of  the  jury. 
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CHAPTER  II. 


DAMAGES  FOR  WBONGS. 


V 


Section  1860.  Breach  of  obligation  other  than  contract. 

1861.  Wrongful  occupation  of  real  property. 

1862.  Willful  holding  over. 

1863.  Conversion  of  personal  property. 
1804  Damages  of  lienor. 

1865.  Seduction. 

1866.  Injuries  to  animals. 

Sec.  1860.  For  the  breach  of  an  obligation  not  arising  from  ^^^^^^ 
contract,  the  measure  of  damages,  except  where  otherwise  ex-  ^l^^^ 
pressly  provided  by  this  Code,  is  the  amount  which  will  com- 
pensate for  all  the  detriment  proximately  caused  thereby, 
whether  it  could  have  been  anticipated  or  not. 

Sec.  1861.  The  detriment  caused  by  the  wrongful  occupa-^^^rongfti^i^cj 
tion  of  real  property,  in  cases  not  embraced  in  sections  1862,  p«>p«rti- 
1868, 1869,  and  1870,  is  deemed  to  be  the  value  of  the  use  of 
the  property  for  the  time  of  such  occupation,  not  exceeding 
six  years  next  preceding  the  commencement  of  the  action  or 
proceeding  to  enforce  the  right  to  damages,  and  the  costs,  if 
any,  of  recovering  the  possession. 

Sec.  1862.  For  willfully  holding  over  real  property,  by  a  ^^^SiS] 
person  who  entered  upon  the  same,  as  guardian  or  trustee  for 
an  infant,  or  by  right  of  an  estate  terminable  with  any  life  or 
lives,  after  the  termination  of  the  trust  or  particular  estate, 
without  the  consent  of  the  party  immediately  entitled  after 
such  termination,  the  measure  of  damages  is  the  value  of  the 
profits  received  during  such  holding  over. 

Sec.  1863.  The  detriment  caused  by  the  wrongful  conversion  p^JJJf**®'*^' 
of  personal  property,  is  presumed  to  be:  property. 

1.  The  value  of  the  property  at  the  time  of  the  conversion, 
with  interest  from  that  time,  or,  where  the  action  has  been 
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prosecuted  ^vith  reasonable  diligence,  the  highest  market  value 
of  the  property  at  any  time  between  the  conversion  and  the 
verdict,  without  interest,  at  the  option  of  the  injured  party; 
and, 

2.  A  fair  compensation  for  the  time  and  money  properly 
expended  in  pursuit  of  the  property. 

Same.  Qeo.  1864.  The  presumption  declared  by  the  last  section 

cannot  be  repelled,  in  favor  of  one  whose  possession  was 
wrongful  from  the  beginning,  by  his  subsequent  application 
of  the  property  to  the  benefit  of  the  owner,  without  his  con- 
sent. 

Damages  of  gEc.  1865.  One  liaviug  a  mere  lien  on  personal  property, 
cannot  recover  greater  damages  for  its  conversion,  from  one 
having  a  right  thereto  superior  to  his,  after  his  lien  is  dis- 
charged, than  the  amount  secured  by  the  lien,  and  the  com- 
pensation allowed  by  section  1863  for  loss  of  time  and  ex- 
penses. 

Sec.  1866.  The  damages  for  seduction  rest  in  the  sound  dis- 
cretion of  the  jury. 

Sec.  1867.  For  wrongful  injuries  to  animals,  being  subjects 
of  property,  committed  willfully,  or  by  gross  negligence,  in 
disregard  of  humanity,  exemplary  damages  may  be  given. 


ARTICLE  III. 

PENAL  DAMAGES. 

Section  1868.  Failure  to  quit,  after  notice. 

1869.  Tenant  willfully  holding  over. 

1870.  Forcible  exclusion  from  possession  of  real  property. 

1871.  Injuries  to  trees,  Ac. 

Sec.  1868.  For  the  failnre  of  a  tenant  to  give  up  the  premises 
held  by  him,  when  he  has  given  notice  of  his  intention  to  do 
so,  the  measure  of  damages  is  double  the  rent  which  he  ought 
otherwise  to  pay. 


Seduction. 
# 

lojaries  to 
animals. 


Failnre  to 
quit,  after 
notice. 
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Sec.  186&.  For  willfully  holding  over  real  property,  by  a  wiimi"y 
tenant  after  the  end  of  his  term,  and  after  notice  to  quit  has 
been  duly  given,  and  demand  of  possession  made,  the  meas- 
ure of  damages  is  double  the  yearly  value  of  the  property, 
^  for  the  time  of  withholding,  in  addition  to  compensation  for 
the  detriment  occasioned  thereby. 

Sec.  1870.  For  forcibly  ejecting  or  excluding  a  person  from  ^iS'Son  from ' 
the  possession  of  real  property,  the  measure  of  damages  is  f^^Yj^^f 
three  times  such  a  sum  as  would  compensate  for  the  detriment 
caused  to  him  by  the  act  complained  of. 

Sec.  1871.  For  wrongful  injuries  to  timber,  trees  or  under- ^^J^°5t®» 
wood  upon  the  land  of  another,  or  removal  thereof,  the  meas- 
ure of  damages  is  three  times  such  a  sum  as  .would  compen- 
sate for  the  actual  detriment,  except  where  the  trespass  was 
casual  and  involuntary,  or  committed  under  the  belief  that  the 
land  belonged  to  the  trespasser,  or  where  the  wood  was  taken 
by  the  authority  of  highway  officers  for  the  purposes  of  a 
highway;  in  which  cases  the  damages  are  a  sum  equal  to  the 
actual  detriment. 


ARTICLE  IV. 


GENERAL  PROVISIONS. 


Section  i872.  Value,  how  estimated  in  favor  of  seller. 

1878.  Value,  how  estimated  in  favor  of  buyer. 

1874.  Property  of  peculiar  value. 

1875.  Value  of  thing  in  action. 

1876.  Damages  allowed  in  this  chapter,  exclusive  of  others. 

1877.  Limitation  of  damages. 

1878.  Damages  to  be  reasonable. 

1879.  Nominal  damages. 

Sec.  1872.  In  estimating  damages,  the  value  of  property,  esttSiid^S' 
to  a  seller  thereof,  is  deemed  to  be  the  price  which  he  could 
have  obtained  therefor  in  the  market  nearest  to  the  place  at 
which  it  should  have  been  accepted  by  the  buyer,  and  at  such 
time  after  the  breach  of  the  contract  as  wonld  have  sufficed, 
with  reasonable  diligence,  for  the  seller  to  effect  a  resale. 
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^  va^e,^how  Sec.  1873.  In  estimating  damages,  except  as  provided  by 
favor  of  buyer,  sections  1874  ahd  1875,  the  value  of  property,  to  a  buyer  or 
owner  thereof,  deprived  of  its  possession,  is  deemed  to  be  the 
price  at  which  he  might  have  bought  an  equivalent  thing,  in 
the  market  nearest  to  the  place  where  the  property  ought  to 
have  been  put  into  his  possession,  and  at  such  time  after  the 
breach  of  duty  upon  which  his  right  to  damages  is  founded 
as  would  suffice,  with  reasonable  diligence,  for  him  to  make 
such  a  purchase. 

pwSSS^vaiuc  1874.  Where  certain  property  has  a  peculiar  value  to 

a  person  recovering  damages  for  deprivation  thereof,  or  injury 
thereto,  that  may  be  deemed  to  be  its  value  against  one  who 
had  notice  thereof  before  incurring  a  liability  to  damages  in 
respect  thereof,  6r  against  a  willfull  wrongdoer. 

i^'Jctfo^ Sec.  1875.  For  the  purpose  of  estimating  damages,  the  value 
of  a  thing  in  action  is  presumed  to  be  equal  to  that  of  the 
property  to  which  it  entitles  its  owner. 

KUo^^^ti  1&76.  The  damages  prescribed  by  this  chapter  are  ex- 

ixciwive*Sf  elusive  of  exemplary  damages  and  interest,  except  where 
other*.        those  are  expressly  mentioned. 

danwgef  of  Sec.  1877.  Notwithstanding  the  provisions  of  this  chapter, 
no  person  can  recover  a  greater  amount  in  damages  for  the 
breach  of  an  obligatiouj  than  he  could  have  gained  by  the  full 
performance  thereof  on  both  sides,  except  in  the  cases  speci- 
fied in  the  articles  on  Exemplary  damages  and  penal  dam- 
ages, and  in  sections  1859, 1866  and  1867. 

be^Awo^nabia.  1S7S.  Damagcs  must,  in  all  cases,  be  reasonable,  and 

where  an  obligation  of  any  kind  appears  to  create  a  right  to 
unconscionable  and  grossly  oppressive  damages,  contrary  to 
substantial  justice,  no  more  than  reasonable  damages  can  be 
recovered. 

^Nominal  gjj^.  1879.  When  a  breach  of  duty  has  caused  no  apprecia- 
ble detriment  to  the  party  affected,  he  may  yet  recover  nomi- 
nal damages. 
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TITLE  III. 


SPECIFIC  AND  PREVENTIVE  RELIEF. 


Chapter  I.  General  principles. 
II.  Specific  relief. 
III.  Preventive  relief. 


CHAPTER  I. 


GENERAL  PRINCIPLES. 


Section  1880.  Specific  relief,  &c,  when  allowed. 

1881.  Specific  relief,  how  given. 

1882.  Preventive  relief,  how  given. 
188a  Not  to  enforce  penalty,  &c. 

Sec.  1880.  Specific  or  preventive  relief  may  be  given  in  the  specinc  reiier 
cases  specified  in  this  Title,  and  in  no  others.  aiiSwed!*^ 
Sec.  1881.  Specific  relief  is  given:  specific  wiief, 


1.  By  taking  possession  of  a  thing,  and  delivering  it  tea 
claimant; 

2.  By  compelling  a  party  himself  to  do  that  which  onght  to 
be  done;  or, 

3.  By  declaring  and  determining  the  rights  of  parties,  other- 
wise than  by  an  award  of  damages. 

Sec.  1882.  Preventive  relief  is  given  by  prohibiting  a  party  Prevcntlvo 
from  doing  that  which  onght  not  to  be  done.  S^en. 

Sec.  1883.  Neither  specific  nor  preventive  relief  can  be  grant- p^ot|ocn^^ 
ed  to  enforce  a  penal  law,  except  in  a  case  of  nnisance,  nor  to 
enforce  a  penalty  or  forfeiture  in  any  case. 


how  given. 
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CHAPTER  II. 


SPECIAL  RELIEF. 


Article  I.  Possession  of  real  property. 


II.  Possession  of  personal  property, 
in.  Specific  performance  of  obligations. 
IV.  Revision  of  contracts. 

V.  Rescission  of  contracts. 
VI.  Cancellation  of  instruments. 


Section  1884.  Judgment  for  possession  or  title. 

Sec.  1884.  A  person  entitled  to  specific  real  property,  by 
reason  either  of  a  perfected  title,  or  of  a  claim  to  title  which 
ought  to  be  perfected,  may  recover  the  same  in  the  manner 
prescribed  by  the  Code  of  Civil  Procednre,  either  by  a  judg- 
ment for  its  possession,  to  be  executed  by  the  sheriff,  or  by  a 
judgment  requiring  the  other  party  to  perfect  the  title,  and  to 
deliver  possession  of  the  property. 


Section  1885.  Judgment  for  deliver}'. 

1886.  When  holder  may  be  compelled  to  deliver. 


ARTICLE  I. 


POSSESSION  or  REAL  PROPERTY. 


ARTICLE  II. 


POSSESSION  OF  PERSONAL  PROPERTY. 
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S33C.  1885.  A  person  entitled  to  the  immediate  possession  of  deu°c??!®°^''*' 
specific  personal  property  may  recover  the  same  in  the  man- 
ner provided  by  the  Code  of  Civil  Procedure. 

Sec.  1886.  Any  person,  having  the  possession  or  <^oiitrolof  ^jni^jjioider 
a  particular  article  of  personal  property,  of  which  he  is  not  gfJ^J^^^^ 
the  owner,  may  be  compelled  specifically  to  deliver  it  to  the 
person  entitled  to  its  immediate  possession,  in  either  of  the 
following  cases: 

1.  When  the  thing  claimed  is  held  subject  to  an  express 
trust  in.favor  of  the  claimant; 

2.  When  pecuniary  compensation  would  not  afford  ade- 
quate relief  for  the  loss  of  the  thing  claimed;  or, 

3.  When  it  would  be  extremely  difficult  to  ascertain  the  ac- 
tual damage  caused  by  its  loss. 


ARTICLE  III. 


SPECIFIC  PERFOKJIANCE  OF  OBLIGATIOKS. 


SscnoN  1887.  In  what  cases  compelled. 
1888.  Remedy  mutual. 
1880.  No  remedy  unless  mutual. 

1890.  Distinction  between  real  and  personal  property. 

1891.  Contract  signed  by  one  party  only,  may  be  enforced  by  otlier. 

1892.  Liquidation  of  damages  not  a  bar  to  specific  performance. 

1893.  What  cannot  be  specifically  enforced. 

1894  What  parties  cannot  l)e  compelled  to  perform. 

1895.  What  parties  cannot  have  specific  performance  in  their  favor. 

1896.  Specific  performance  not  required  when  oppressive. 

1897.  Agreement  to  sell  property,  by  one  who  has  no  title. 

1898.  Relief  against  parties  claiming  under  iperson  bound  to  perform. 

Sec  1887.  Except  as  otherwise  provided  in  this  article,  the  com^ued*^'"" 
specific  performance  of  an  obligation  may  be  compelled: 

1.  When  the  act  to  be  done  is  in  the  performance,  wholly 
or  partly,  of  an  express  trust; 
46 
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2.  When  the  act  to  be  done  is  such  that  pecuniary  compen- 
sation for  its  non-performance  would  not  afford  adequate  re- 
lief; 

3.  When  it  would  be  extremely  difficult  to  ascertain  the  ac- 
.  tual  damage  caused  by  the  non-performance  of  the  act  to  be 

done;  or, 

4.  When  it  has  been  expressly  agreed,  in  writing,  between 
the  parties  to  the  contract,  that  specific  performance  thereof 
may  be  required  by  either  party,  or  that  damages  shall  not 
be  considered  adequate  relief. 

mSS^^^        Sec.  1888.  When  either  of  the  parties  to  an  obligation  is 
entitled  to  a  specific  performance  thereof,  according  to  the 
provisions  of  the  last  section,  the  other  party  is  also  entitled 
to  it,  though  not  within  those  provisions. 
Xo  remedy      Sec.  1889.  Neither  party  to  an  obligation  can  be  compelled 

nn«i!«mu as.  gp^.^jj^g^Uy  perform  it,  unless  the  other  party  thereto  has 
performed,  or  is  compellable  specifically  to  perform,  every- 
thing to  which  the  former  is  entitled  under  the  same  obliga- 
tion, either  completely  or  nearly  so,  tcfgether  with  full  com- 
pensation for  any  want  of  entire  performance. 
DistincHon      Sec.  1890.  It  is  to  be  presumed  that  the  breach  of  an  agree- 

bei  ween  real  xx<»  ^  i        i  ii.  -i 

pwpSriT*^*   ment  to  transfer  real  property  cannot  be  adequately  relieved 
by  pecuniary  compensation,  and  that  the  breach  of  an  agree- 
ment to  transfer  personal  property  can  be  thus  relieved. 
riSSlTone  ^  party,  who  has  signed  a  written  contract  may 

K'IifS?wd"*'  be  compelled  specifically  to  perform  it,  though  the  other  party 
by  othert.     j^as  uot  Signed  it,  if  the  li^tter  has  performed,  or  offers  to  per- 
form it  on  his  part,  and  the  case  is  otherwise  proper  for  en- 
forcing specific  performance. 
onalSliJ^J^     Sec.  1892.  A  contract  otherwise  proper  to  be  specifically  en- 
?^5c*i?c%i?.    foTceAj  may  be  thus  enforced,  though  a  penalty  is  imposed, 
fonxiAnce.         fj^^  damages  are  liquidated  for  its  breach,  and  tlie  party 
in  default  is  vdlling  to  pay  the^mme. 

be^JJJiSSny  '^^^  following  obligations  cannot  be  specifically 

,  enforced.  euforced: 

1.  An  obligation  to  render  personal  service; 

2.  An  obligation  to  employ  another  in  personal  service; 

3.  An  agreement  to  submit  a  controversy  to  arbitration; 

4.  An  agreement  to  perform  an  act  which  the  party  has  not 
power  lawfully  to  perform  when  required  to  do  so; 
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5.  An  agreement  to  procure  the  act  or  consent  of  the  wife  of 
the  contracting  party,  or  of  any  other  third  person;  or, 

6.  An  agreement,  the  terms  of  which  are  not  sufficiently 
certain  to  make  the  precise  act  which  is  to  be  done  clearly  as- 
certainable. 

Sec.  1894.  Specific  performance  cannot  be  enforced  against  what  parties 

*  .  V>  A  Ai      0  11       •  cannoibe 

a  party  to  a  contract,  in  any  of  the  following  cases:  wmpjinedto 

1.  If  he  has  not  received  an  adequate  consideration  for  the 
contract; 

2.  If  it  is  not,  as  to  him,  just  and  reasonable; 

3.  If  his  assent  was  obtained  by  the  misrepresentation, 
concealment,  circumvention,  or  unfair  practice  of  any  party 
to  whom  performance  would  become  due  under  the  contract, 
or  by  any  promise  of  such  party,  which  has  not  been  sub- 
stantially fulfilled;  or, 

4.  If  his  assent  was  given  under  the  influence  of  mistake, 
misapprehension,  or  surprise,  except  that  where  the  contract 
provides  for  compensation  in  case  of  mistake,  a  mistake  with- 
in the  scope  of  such  provision  may  be  compensated  for,  and 
the  contract  specifically  enforced  in  other  respects,  if  proper 
to  be  so  enforced. 

Sec.  1895.  Specific  performance  cannot  be  enforced  in  favor  ea^oVhSt?*" 
of  a  party  who  has  not  fully  and  fairly  performed  all  the  con-  JJJ^JJiSiance 
ditions  precedent  on  his  part  to  the  obligation  of  the  other  *° 
party,  except  where  his  failure  to  perform  is  only  partial,  and 
either  entirely  immaterial,  or  capable  of  being  folly  compen- 
sated; in  which  case  specific  performance  may  be  comjDelled, 
upon  full  compensation  being  made  for  the  default. 

Sec.  1896.  Specific  performance  cannot  be  compelled,  when  ^^f^^^^^l 
it  would  operate  more  harshly  upon  the  party  required  to  op^^aai;^^**®'* 
perform,  than  its  refusal  would  operate  upon  the  party  seek- 
ing it. 

Sec.  1897.  An  agreement  for  the  sale  of  property  cannot  be  ^^{^i^^'J^*^*® 
specifically  enforced  in  favor  of  a  seller  who  cannot  give  to  hL  nlftuie. 
the  buyer  a  title  free  from  reasonable  doubt. 

Sec.  1898.  Whenever  an  obligation  in  respect  to  real  prop-  ^^^f*^^^^^ 
erty  would  be  specifically  enforced  against  a  particular  per- 
son,  it  may  be  in  like  manner  enforced  against  any  other  per-  perform, 
son  claiming  under  him  by  a  title  created  subsequently  to  the 
obligation,  except  a  purchaser  or  incumbrancer  in  good  faith 
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and  for  value,  and  except  also,  that  any  such  person  may  ex- 
onerate himself  by  conveying  all  his  estate  to  the  person  enti- 
^  tied  to  enforce  the  obligation. 


ARTICLE  IV. 

KEVI6I0N  OF  COXTKACTS. 

Section  1899.  When  contract  may  be  revised. 

1900.  Presumption  as  to  intent  of  parties. 

1901.  Principles  of  revision. 

1902.  Enforcement  of  revised  contract. 

When  con-      Sec.  1899.  When  through  fraud,  or  a  mutual  mistake  of  the 
revwJS?^      parties,  or  a  mistake  of  one  party,  which  the  other  at  the 
time  knew  or  suspected,  a  written  contract  does  not  truly  ex- 
press the  intention  of  the  parties,  it  may  be  revised  on  the 
application  of  a  party  aggrieved,  so  as  to  express  that  inten- 
tion, so  far  as  it  can  be  done  without  prejudice  to  rights  ac- 
quired by  third  persons,  in  good  faith  and  for  value. 
Presnmption     Sec.  1900.  For  the  purpose  of  revising  a  contract,  it  must 
Slrtieif.    °  be  presumed  that  all.the  parties  thereto  intended  to  make  an 

equitable  and  conscientious  agreement. 
^PrindpicBof  Sec.  1901.  In  revising  a  written  instrument,  the  court  may 
inquire  what  the  instrument  was  intended  to  mean,  and  what 
were  intended  to  be  its  legal  consequences,' and  is  not  confined 
to  the  inquiry  what  the  language  of  the  instrument  was  in- 
tended to  be. 

Enforcement  Sec.  1902.  A  contract  may  be  first  revised,  and  then  specific- 
coniract.       ally  euforccd. 


ARTICLE  V. 


RESCISSION  OF  CONTRACTS. 

Section  1903.  When  rescission  niay  be  adjudged. 

1904.  Rescission  for  mistake. 

1905.  Court  may  require  party  rescinding  to  do  equity. 
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Sec.  1903.  The  rescission  of  a  written  contract  may  be  ad-  ^imi  mSr^""**' 
judged,  on  the  application  of  a  party  aggrieved  :  adjudged. 

1.  In  any  of  the  cases  mentioned  in  section  839;  or, 

2.  "Where  the  contract  is  unlawful,  for  causes  not  apparent 
upon  its  face,  and  the  parties  were  not  equally  in  fault;  or, 

3.  When  the  public  interest  will  be  prejudiced  by  permit- 
ting it  to  stand. 

Sec.  1904.  Rescission  cannot  be  adjudged  for  mere  mistake,  ft,?SSitoke? 
unless  the  party  against  whom  it  is  adjudged  can  be  restored 
to  substantially  the  same  position  as'if  the  contract  had  not 
been  made. 

Sec.  1905.  On  adjudging  the  rescission  of  a  contract,  forreqSrreS^iy 
any  other  cause  than  usury,  the  court  may  require  the  party  SJ>*eqaH?f^° 
to  whom  such  relief  is  gi*anted  to  make  any  compensation  to 
the  other  which  justice  may  require. 


ARTICLE  VI. 


CANCELLATION  OF  INSTRUMENT?. 


SsCTiOH  1900.  When  canoellation  may  be  ordered. 
1907.  Instrument  obviously  void. 
1008.  Cancellation  in  part 

Sec.  1906.  A  written  instrument,  in  respect  to  which  there ,  ca^cei- 

'  lation  may  be 

IS  a  reasonable  apprehension  that  if  left  outstanding  it  may  ordered, 
cause  serious  injury  to  a  person  against  whoni  it  is  void  or 
voidable,  may  upon  his  application,  be  so  adjudged,  and  or- 
dered to  be  delivered  up  or  canceled. 

Sec.  1907.  An  instrument,  the  validity  of  which  is  apparent  ^^Jj^t^me^^^ 
upon  its  face,  or  upon  the  face  of  another  instrument  which  is 
necessary  to  the  use  of  the  former  in  evidence,  is  not  to  be 
deemed  capable  of  causing  injury  within  the  provisions  of 
the  last  section. 

Sec.  1908.  Where  an  instrument  is  evidence  of  different  i„^p*i^"*^^" 
rights  or  obligations,  it  may  be  canceled  in  part,  and  allowed 
to  stand  for  the  residue. 
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CHAPTER  III. 


PREVENTI\TS  RELIEF. 


Section  1909.  Preventive  relief,  how  granted. 

1910.  Provisional  injunctions. 

1911.  Injunction,  when  allowed. 

1912.  Injunction,  when  not  allowed. 

reuS'^hSw''^  Sec.  1909.  Preventive  relief  is  granted  by  injunction  provis- 
grantid.       i^^^al  or  final. 

jj^^^Jgonai  Si:c.  1910.  Provisional  injunctions  are  regulated  by  the 
Code  of  Civil  Procedure. 

wh^n  Jnow^.  Sec.  1911.  Except  where  otherwise  provided  by  this  Title,  a 
final  injunction  may  be  granted  to  prevent  the  breach  of  an 
obligation  existing  in  favor  of  the  applicant : 

1.  Where  pecuniary  compensation  would  not  afford  ade- 
quate relief; 

2.  Where  it  would  be  extremely  difficult  to  ascertain  the 
amount  of  compensation  which  would  afford  adequate  reUef ; 

3.  Where  the  restraint  is  necessary  to  prevent  a  multiplicity 
of  judicial  proceedings;  or, 

4.  Where  the  obligation  arises  from  a  trust. 
whSW*""      Sec.  1912.  An  injunction  cannot  be  granted: 

1.  To  stay  a  judicial  proceeding  pending  at  the  commence- 
ment of  the  action  in  which  the  injunction  is  demanded;  unless 
such  restraint  is  necessary  to  prevent  a  multiplicity  of  such 
proceedings; 

2.  To  stay  proceedings  in  a  court  of  the  United  States; 

3.  To  stay  proceedings,  in  another  state,  upon  a  judgment 
of  a  court  of  that  state; 

4.  To  prevent  the  execution  of  a  public  statute,  by  officers 
of  the  law,  for  the  public  benefit; 

5.  To  prevent  the  breach  of  a  contract,  the  performance  of 
which  would  not  be  specially  enforced; 
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6.  To  prevent  an  injury  to  the  person,  character,  or  person- 
al relations  of  the  applicant,  not  amounting  to  a  nuisance; 
except  that  in  an  action  for  divorce,  an  injunction  may  be 
granted  to  prevent  interference  with  a  wife  or  child; 

7.  To  prevent  the  exercise  of  a  public  or  private  office,  in  a 
lawful  manner,  by  the  person  in  possession; 

8.  To  prevent  a  legislative  act  by  a  municipal  corporation; 
or, 

9.  Where  relief,  equally  efficacious,  can  be  obtained  by  any 
other  usual  mode  of  proceeding,  except  in  case  of  breach  of 
trust. 


SPECIAL  RELATIONS  OF  DEBTOR  ATO)  CREDITOR. 

TrrLE  I.  General  Principles. 

II.  Fraudulent  Instruments  and  Transfers, 
in.  Assignments  for  the  Benefit  of  Creditors. 


SscnoM  19ia  Who  is  a  debtor. 

1914.  Who  is  a  creditor. 

1915.  Contracts  of  debtor  are  valid. 

1916.  Payments  in  preference. 

1917.  Relative  rights  of  different  creditors. 


PAJRT*  II. 


TITLE  I. 


GENERAL  PRINCIPLES. 


868  CIVIL  CODE. 

Who  isdcbtor.  1913^  ^  debtor,  within  tlie  meaning  of  this  Title,  is  one 

who,  by  reason  of  an  existing  obligation,  is  or  may  become 
liable  to  pay  money  to  another,  whether  such  liability  is  cer- 
tain or  contingent. 

cr^ioi'*  lQ14i.  A  creditor,  within  the  meaning  of  this  Title,  is 

one  in  whose  favor  an  obligation  exists,  by  reason  of  which 
he  is,  or  may  become,  entitled  to  the  payment  of  money, 
contracuof     Sec.  1915.  In  the  absence  of  fraud,  every  contract  of  a 

debtor  are 

Taiid.  debtor  is  valid  against  all  his  creditors,  existing  or  subse- 
quent, who  have  not  acquired  a  lien  on  the  property  aflfected 
by  such  contract. 

Payments  In  Sec.  1916.  A  debtor  may  pay  one  creditor  in  preference  to 
another,  or  may  give  to  one  creditor  security  for  the  payment 
of  his  demand,  in  preference  to  another. 

BoutiTc  Sec.  1917.  Where  a  creditor  is  entitled  to  resort  to  each  of 
entll^di^nT Several  funds  for  the  satisfaction  of  his  claim,  and  another 
person  has  an  interest  in,  or  is  entitled  as  a  creditor  to  resort 
to,  some  but  not  all  of  them,  the  latter  may  require  the  for 
mer  to  seek  satisfaction  from  those  funds  to  which  the  latter 
has  no  such  claim,  so  far  as  it  can  be  done  without  impairing 
die  right  of  the  former  to  complete  satisfaction,  and  without 
doing  injustice  to  third  persons. 


TITLE  II. 


fraudulent  instruments  and  transfers. 


Section  1918.  Transfers,  &c.,  with  intent  to  defraud  creditors. 

1919.  Certain  transfers  presumed  fraudulent. 

1920.  Presumption,  how  repelled. 

1921.  Rights  of  purchasers  and  mortgagees. 

1922.  Creditor's  right  must  be  Judicially  ascertained. 

1923.  Question  of  fraud,  how  determined. 

Sec.  1916.  Every  transfer  of  property  or  charge  thereon 
fre5i?ort"  °  made,  every  obligation  incurred,  and  every  judicial  proceed- 
ing taken,  with  intent  to  delay  or  defraud  any  creditor  or 
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other  person  of  his  demands,  is  void  against  all  creditors  of 
the  debtor,  and  their  successors  in  interest,  and  against  any 
persons  upon  whom  the  estate  of  the  debtor  devolves  in  trust 
for  the  benefit  of  others  than  the  debtor. 

Sec.  1919.  Every  transfer  of  personal  property,  other  than  ftS^SreiViSd'' 
a  thing  in  action,  or  a  ship  or  cargo  at  sea,  or  in  a  foreign  '^•'i^aicn*- 
port,  and  every  lien  thereon,  other  than  a  contract  of  bottom- 
ry or  respondentia,  is  presumed,  if  made  by  a  person  having 
at  the  time  the  possession  or  control  of  the  property,  and  not 
accompanied  by  an  immediate  delivery,  and  followed  by  an 
actual  and  continued  change  of  possession  of  the  things  trans- 
ferred, to  be  fraudulent  and  therefore  void,  against  those  who 
are  his  creditors  while  he  remains  in  possession,  and  the  suc- 
cessors in  interest  of  such  creditors,  and  against  any  person 
on  whom  his  estate  devolves  in  trust  for  the  benefit  of  others 
than  himself,  and  against  purchasers  or  incumbrancers  in 
good  faith  subsequent  to  the  transfer. 

Sec.  1930.  The  presumption  declared  by  the  last  section  ho^^w^SocT 
may  be  repelled  by  showing  that  the  transfer  was  made  in 
good  faith  and  without  intent  to  defraud. 

Sec.  1921.  The  provisions  of  this  Title  do  not  affect  thepKil^;,-;^^^ 
rights  of  a  purchaser  or  incumbrancer,  in  good  faith  and  for 
value. 

Sec.  1922.  A  creditor  can  avoid  the  act  or  obligation  of  his  rightSSt  be 
debtor,  for  fraud,  only  where  the  fraud  obstructs  the  enforce- 
ment,  by  legal  process,  of  his  right  to  take  the  -property  af- 
fected by  the  transfer  or  obligation. 

Sec.  1923.  In  all  cases  arising  under  this  Title,  or  nnder  ft^^**^*,^^" 
section  535  of  this  Code,  the  question  of  fraudulent  intent  is 
one  of  fact,  and  not  .of  law;  nor  can  any  transfer  or  charge 
be  adjudged  fraudulent  solely  on  the  ground  that  it  was  not 
made  for  a  valuable  consideration. 


47 
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TITLE  III. 


ASSIGNMENTS  FOK  TirE  BENEFIT  OF  CREDITORS 

Section  1034.  When  debtor  may  execute  assignment. 

1925.  Insolvency,  what. 

1926.  Certain  transfers  not  affected. 

1927.  What  debts  may  be  secured. 

1928.  What  preferences  may  be  given. 

1929.  Preference  must  be  absolute. 

1980.  Certain  rights  not  affected  by  preferences  in  assignment. 

1931.  Joint  and  separate  debts. 

1932.  Assignment,  when  void. 

1933.  The  instrument  of  assignment 

1984.  Compliance  with  provisions  of  last  section  necessary  to  validity 

of  assignment. 

1935.  Assignee  takes  subject  to  rights  of  third  parties. 

1936.  Inventory  required. 
1987.  Verification  of  inventory. 

1985,  1989.  Recording  assignment  and  filing  inventory. 

1940.  Effect  of  omitting  to  record. 

1941.  Assignment  of  real  property. 

1942.  Bond  of  assignees. 

1943.  Conditions  of  disposal  and  conversion. 

1944.  Accountings. 

1945.  Property  exempt 

1946.  Compensation. 

1947.  Assignees  protected  for  acts  done  in  good  laith. 

1948.  Assent  of  creditor  necessary  to  modification  of  assignment. 

When  debtor    gEc.  1934.  An  insDlvent  debtor  may,  in  good  faith,  execute 

may  execute  »f  ^       o  i 

assignment,  an  assignment  of  property  to  one  or  more  assignees,  in  trust 
for  the  satisfaction  of  his  creditors,  in  conformity  to  the  pro- 
visions of  this  chapter;  subject,  however,  to  the  provisions  of 
this  Code  relative  to  trusts  and  to  fraudulent  transfers,  and  to 
the  restrictions  imposed  by  law  upon  assignments  by  special 
partnerships,  by  corporations  or  by  other  specific  classes  of 
persons. 

Insolvency,  Sec.  1926.  A  debtor  is  insolvent,  within  the  meaning  of  this 
Title,  when  he  is  unable  to  pay  his  debts  from  his  own  means, 
as  they  become  due. 
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Sec*  1926.  The  provisions  of  this  Title  do  not  prevent  a  per-  fe«noV2ir"ud 
son  residing  in  another  state  or  country  from  making  there, 
in  good  faith,  and  without  intent  to  evade  the  laws  of  this 
Territory,  a  transfer  of  property  situated  within  it,  nor  do 
they  aflfect  the  power  of  a  person,  although  insolvent  and 
within  this  Territory,  to  transfer  property  to  a  particular 
creditor  for  the  purpose  of  paying  or  securing  the  whole  or  a 
part  of  a  debt  owing  to  such  creditor,  whether  in  his  own 
right  or  otherwise. 

Sec.  1927.  An  assignment  for  the  benefit  of  creditors  may  JJ^^*i*cawd 
provide  for  any  subsisting  liability  of  the  assignor  which  he 
might  lawfully  pay,  whether  absolute  or  contingent. 

Sec.  1928.  Except  as  otherwise  specially  provided  by  stat-  mSrS^" 
ute,  an  assignment  by  an  insolvent  debtor,  for  the  benefit  of 
creditors,  may  give  a  preference  to  one  or  more  creditors,  or 
classes  of  creditors,  in  the  following  cases,  and  in  no  others: 

1.  Judgments  may  be  preferred  to  debts  not  in  judgment; 

2.  Debts  which  are  liens  or  charges  upon  the  assigned  pro- 
perty, or  upon  some  part  of  it,  may  be  preferred  to  debts 
which  are  not  such  liens  or  charges; 

3.  Debts  for  money  or  other  property  lent  without  interest, 
may  be  preferred  to  ^ebts  for  money  lent  upon  interest,  or  for  • 
property  sold,  or  for  services  rendered; 

4.  Debts  due  from  the  assignor  by  virtue  of  a  trust,  maybe 
preferred  to  debts  which  are  not  thus  due;  and, 

6.  Debts  for  personal  services  performed  within  six  months 
next  before  the  assignment,  may,  to  an  extent  not  exceeding 
fifty  dollars  to  any  one  person,  be  preferred  to  other  debts 
not  within  any  of  the  preceding  classes. 

Sec.  1929.  A  preference,  in  an  assignment  for  the  benefit  of  ^Jjc^wnce 
creditors,  can  only  be  given  absolutely,  and  without  reserving  »i>*«i«te- 
any  power  of  revocation. 

Sec.  1930.  No  provisions  in  an  assignment,  giving  a  prefer-  ^S^^J^^^p^i^^ 
ence  to  a  creditor,  can  affect  or  impair  any  right  of  another  Jj;[JJJ2SSt  *" 
creditor  to  priority  of  payment,  whether  created  by  law,  or 
arising  from  an  obligation  or  transaction  of  the  parties. 

Sec.  1931.  Joint,  or  joint  and  several  debtors  can  prefer  ge^iSte'debu. 
their  joint  creditors  only  out  of  joint  property;  and  can  pre- 
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fer  the  individual  creditors  of  each  only  ont  of  the  separate 
property  of  each. 

when  Voir'''  Sec.  1932.  An  assignment  for  the  benefit  of  creditors  is  void 
against  any  creditor  of  the  assignor  not  assenting  thereto,  in 
the  following  cases: 

1.  If  it  gives  an  unlawful  preference  of  one  debt  or  class  of 
debts  over  another; 

2.  If  it  gives  a  preference  dependent  upon  any  condition  or 
contingency,  or  with  any  power  of  revocation  reserved; 

3.  If  it  tends  to  coerce  any  creditor  to  release  or  compro- 
mise his  demand; 

4.  If  it  provides  for  the  payment  of  any  claim  know  to  the 
assignor  to  be  false  or  fraudulent;  or  for  the  payment  of  more 
upon  any  claim  than  is  justly  due  from  the  assignor; 

5.  If  it  reserves  any  interest  in  the  assigned  property,  or  in 
any  part  thereof,  to  the  assignor  or  for  his  benefit,  before  all 
his  existing  debts  are  paid; 

6.  If  it  confers  upon  the  assignee  any  power  which,  if  exer- 
cised, might  prevent  or  delay  the  immediate  conversion  of  the 
assigned  property  to  the  purposes  of  the  trust; 

7.  If  it  exempts  him  from  liability  for  neglect  of  duty  or 
misconduct;  or, 

8.  If  it  violates  section  1931  of  this  Code. 

The  iMtru-     Sec.  1933.  An  assignment  for  the  benefit  of  creditors  must 

neDt  of 

MBignment.  "be  in  Writing,  subscribed  by  the  assignor,  or  by  his  agent 
thereto  authorized  by  writing,  and,  if  it  embraces  a  fee  or 
freehold  estate  in  real  property,  it  must  be  sealed.  It  must 
be  acknowledged  by  the  person  executing  it,  or  proved  by  |b 
subscribing  witness,  in  the  mode  prescribed  by  the  article  on 
Proof  and  Acknowledgment  of  Instruments,  and  the  ac- 
knowledgment or  proof  must  be  certified,  before  its  delivery. 

Compliance     Sec.  1934.  Uuless  the  provisions  of  the  last  section  are  com- 

with  proTUIoni  ^ 

nJSl^to^  plied  with,  an  assignment  for  the  benefit  of  creditors  is  void 
Msl^^nt.  against  every  creditor  of  the  assignor  not  assenting  thereto. 
uk"sub*ect  1935.  An  assignee  for  the  benefit  of  creditors  is  not  to 

thuJf^tiw  ^®  regarded  as  a  purchaser  for  value,  and  has  no  greater  rights 
than  his  assignor  had,  in  respect  to  things  in  action  trans- 
ferred by  the  assignment. 
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Sec.  1986.  Within  twenty  days  after  an  assignment  is  made 

required.  ^ 

for  the  benefit  of  creditors,  the  assignor  must  make  and  file, 
in  the  manner  prescribed  by  section  1938,  a  full  and  true  in- 
ventory, showing: 

1.  All  the  creditors  of  the  assignor  ; 

2.  The  place  of  residence  of  each  creditor,  if  known  to  the 
assignor,  or  if  not  known,  that  fact  must  be  stated; 

3.  The  sum  owing  to  each  creditor,  and  the  nature  of  each 
debt  or  liability,  whether  arising  on  written  security,  account 
or  otherwise; 

4.  The  true  consideration  of  the  liability  in  each  case,  and 
the  place  where  it  arose; 

5.  Every  existing  judgment,  mortgage,  or  other  security  for 
the  payment  of  any  debt  or  liability  of  the  assignor; 

6.  All  property  of  the  assignor  at  the  date  of  the  assign- 
ment which  is  exempt  by  law  from  execution;  and, 

7.  All  of  the  assignor's  property  at  the  date  of  the  assign- 
ment, both  real  and  personal,  of  every  kind  not  so  exempt, 
and  the  incumbrances  existing  thereon,  and  all  vouchers  and 
securities  relating  thereto,  and  the  value  of  such  property  ac- 
cording to  the  best  knowledge  of  the  assignor. 

Sec.  1937.  An  afiidavit  must  be  made  by  every  person  exe- 
cuting  an  assignment  for  the  benefit  of  creditors,  to  be  annex- 
ed to  and  filed  with  the  inventory  mentioned  in  the  last  sec- 
tion, to  the  effect  that  the  same  is  in  all  respects  just  and 
true,  according  to  the  best  of  such  assignor's  knowledge  and 
belief. 

Sec.  1938.  An  assignment  for  the  benefit  of  creditors  inust^5SJS2i?t**nd 
be  recorded,  and  the  inventory  required  by  section  1936  filed,  ft"n«in™tonr 
with  the  register  of  deeds  of  the  county  in  which  the  assignor 
resided  at  the  date  of  the  assignment;  or,  if  he  did  not  then 
reside  in  this  Territory,  with  the  like  officer  of  the  county  in 
which  his  principal  place  of  business  was  then  situated;  or  if 
he  had  not  then  a  residence  or  place  of  business  in  this  Terri- 
tory, with  the  like  officer  of  the  county  in  which  the  principal 
part  of  the  assigned  property  was  then  situated. 

Sec.  1939.  K  an  assignment  for  the  benefit  of  creditors  is 
executed  by  more  than  one  assignor,  it  must  be  recorded,  and 
a  copy  of  the  inventory  required  by  section  1936  must  be  filed, 
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with  the  register  of  deeds  of  every  county  in  which  any  of  the 
assignors  resided  at  its  date,  or  in  which  any  of  them,  not* 
then  residing  in  this  Territory,  had  then  a  place  df  business. 

ti??to  ^rt*"  -An  assignment  for  the  benefit  of  creditors  is  void 

against  creditors  of  the  assignor,  and  against  purchasers 
from  him,  if  the  assignment  is  not  recorded,  and  the  inventory 
required  by  section  1936  filed,  pursuant  to  section  1938,  within 
twenty  days  after  the  date  of  the  assignment. 
AMtgnment     Sec.  1941.  Where  an  assignment  for  the  benefit  of  creditors 

o  re«         ^jQi^pg^^gg  pga^i  property,  it  is  subject  to  the  provisions  of  arti- 
cle IV  of  the  chapter  on  Recording  Transfers,  as  well  as  to 
those  of  this  Title. 
Bond  of        Sec.  1942.  Within  thirty  days  after  the  date  of  an  assign- 

MBigaee.  j^ent  for  the  benefit  of  creditors,  the  assignee  must  enter  into  a 
bond  to  the  peoplq  of  this  Territory,  in  such  amount  as  may 
be  fixed  by  the  probate  judge  of  the  county  in  which  the  orig- 
inal inventory  is  filed,  with  sufficient  sureties,  to  be  approved 
by  such  judge,  and  conditioned  for  the  faithful  discharge  of 
the  trust,  and  the  due  accounting  for  all  moneys  received  by 
the  assignee,  which  bond  must  be  filed  in  the  same  office  wiOi 
the  original  inventory. 

^conduiOTw  of    Sec.  1943.  Until  the  inventory  and  affidavit  required  by  sec- 

convenion.  tious  1936  and  1937  have  been  made,  and  the  assignment  has 
been  duly  recorded,  and  the  inventory  filed,  and  the  assignee 
has  given  a  bond  as  required  by  the  last  section,  an  assignee 
for  the  benefit  of  creditors  has  no  authority  to  dispose  of  the 
estate  or  convert  it  to  the  purposes  of  the  trust. 

Accountings.  Sec.  1944.  After  one  year  from  the  date  of  an  assignment 
for  the  benefit  of  creditors,  the  assignee  may  be  required,  on 
the  petition  of  any  creditor,  to  account  b^ore  the  probate 
judge  of  the  county  where  the  accompanying  inventory  was 
filed,  in  the  manner  prescribed  by  the  Code  of  Civil  Proce- 
dure. 

Sec.  1945.  Property  exempt  from  execution,  and  insurances 
upon  the  life  of  the  assignor,  do  not  pass  to  the  assignee  by 
a  general  assignment  for  the  benefit  of  creditors,  unless  the 
instrument  specially  mentions  them,  and  declares  an  inten- 
tion that  they  should  pass  thereby. 
compenMtkm.  Sec.  1946.  hi  the  abseuco  of  any  provision  in  the  assign- 
ment to  the  contrary,  an  assignee  for  the  benefit  of  creditors 
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is  entitled  to  the  same  commissions  as  are  allowed  by  law  to 
« executors  and  guardians,  but  the  assignment  cannot  grant . 
more,  and  may  restrict  the  commissions  to  a  less  amount,  or 
deny  them  altogether. 

Sec.  1947.  An  assignee  for  the  benefit  of  creditors  is  not  to  proSJctSftor 
be  held  liable  for  his  acts  done  in  good  faith  in  the  execution  gS!>d1r2th!" 
of  the  trust,  merely  for  the  reason  that  the  assignment  is  af- 
terward adjudged  void. 

Sec.  1948.  An  assignment  for  the  benefit  of  creditors,  which  creduSS 
has  been  executed  and  recorded  so  as  to  transfer  the  proper-  m^fiSJioS  ©r 
t/  to  the  assignee,  cannot  afterwards  be  canceled  or  modified 
by  the  parties  thereto,  without  the  consent  of  every  creditor 
affected  thereby. 


I»A»T  III. 

NUISANCE. 

Title  I.  General  Principles. 

II.  Public  Nuisances. 

III.  Private  Nuisances. 

TITLE  I. 

GENERAL  PBIKdPLES. 


Sbction  1949.  NoiBance,  what. 

1960.  Public  nuisance. 
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1951.  Private  nuisance. 

1952.  What  is  not  deemed  a  nuisance. 
1958.  Successive  owners. 

1954.  Abatement  does  not  preclude  action. 

whS!*"*^*       Sec.  1949.  A  nuisance  consists  in  unlawfully  doing  an  act, 
or  omitting  to  perform  a  duty,  which  act  or  omission  either: 

1.  Annoys,  iiy  ures  or  endangers  the  comfort,  repose,  health 
or  safety  of  others;  or, 

2.  Offends  decency;  or, 

3.  Unlawfully  interferes  with,  obstructs,  or  tends  to  ob- 
struct, or  renders  dangerous  for  passage,  any  lake  or  naviga- 
ble river,  bay,  stream^  canal  or  basin,  or  any  public  park, 
square,  street  or  highway;  or, 

4.  In  any  way  renders  other  persons  insecure  in  life,  or  in 
the  use  of  property. 

Public  Sec.  1950.  A  public  nuisance  is  one  which  affects  equally 
nuisance.      ^j^^  rights  of  an  entire  community  or  neighborhood,  although 

the  extent  of  the  damage  may  be  unequal. 
PriTite         Sec.  1951.  Every  nuisance  not  included  in  the  definition  of 

nuisance.  • 

the  last  section  is  private, 
wiutisnot     Sec.  1952.  Nothing  which  is  done  or  maintained  under  the 

deemed  a 

nuisance.      express  authority  of  a  statute  can  be  deemed  a  nuisance, 
swj^oaive      Sec.  1953.  Every  successive  owner  of  property  who  neglects 
to  abate  a  continuing  nuisance  upon,  or  in  the  use  of,  such 
property,  created  by  a  former  owner,  is  liable  therefor  in  the 
same  manner  as  the  one  who  first  created  it. 
Abatement      Sec.  1954.  The  abatement  of  a  nuisance  does  not  prejudice 

does  not  pre-      ,  ,       »  . 

elude  action,   the  right  of  any  person  to  recover  damages  for  its  past  exist- 
ence. 


TITLE  II. 

PUBLIC  NUISANCES. 


SxcnoK  1955.  Lapse  of  time  does  not  legalize. 
1966.,  Abatement 
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SscTioiv  1957.  When  notice  is  required. 

1058.  Remedies  for  public  nuisances. 

1959.  Action. 

1960.  How  abated. 


Remedies  for 
public  nuisance 


Sec.  1955.  No  lapse  of  time  can  legalize  a  public  nuisance/  L«p»e  of 
amounting  to  an  actual  obstruction  of  public  right,  legalize. 

Sec.  1956.  The  remedies  against  a  public  nuisance  are: 

1.  Indictment; 

2.  A  civil  action;  or, 

3.  Abatement. 

Sec.  1957.  The  remedy  by  indictment  is  regulated  by  the  ijow^J^g^fated. 
Penal  Code  and  the  Code  of  Criminal  Procedure. 

Sec.  1958.  A  private  person  may  maintain  an  action  for  a  Action, 
public  nuisance  if  it  is  specially  injurious  to  himself,  but  not 
otherwise. 


Sec.  1959.  A  public  nuisance  may  be  abated  by  any  public 
body  or  oflBicer  authorized  thereto  by  law. 

Sec.  1960.  Any  person  may  abate  a  public  nuisance  which 
is  specially  injurious  to  him,  by  removing,  or,  if  necessary, 
destroying  the  thing,  which  constitutes  the  same,  without 
committing  a  breach  of  the  peace,  or  doing  unnecessary  in- 
jury. 


How  abated. 


Same. 


TITLE  III. 


PRIVATE  NUISANCES. 


Sbction  19G1.  Remedies  for  private  nuisances. 
196d.  Abatement,  when  allowed. 
1968.  When  notice  is  required. 


Sec.  1961.  The  remedies  against  a  private  nuisance  are:  pri^a?***^^*' 

1.  A  civil  action;  or,  nuisances. 

2.  Abatement. 

48 
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w4n*11iSwed.  Sec.  1962.  A  person  injured  by  a  private  nuisance  may 
abate  it  by  removing,  or,  if  necessary,  destroying  the  thing 
which  constitutes  the  nuisance,  without  committing  a  breach 
of  the  peace,  or  doing  unnecessary  injury. 

ie?^n"iSd!*^*  Sec.  1963.  Where  a  private  nuisance  results  from  a  mere 
omission  of  the  wrongdoer,  and  cannot  be  abated  without  en- 
tering upon  his  land,  reasonable  notice  must  be  given  to  him 
before  entering  to  abate  it. 


I»-AJRX  IV. 


MAXIMS  OF  JURISPRUDENCE. 


Sec.  1964.  The  maxims  of  jurisprudence  hereinafter  set  forth 
are  intended  not  to  qualify  any  of  the  foregoing  provisions 
of  this  Code,  but  to  aid  in  their  just  application. 

Sec  1965.  When  the  reason  of  a  rule  ceases,  so  should  the 
rule  itself. 

Sec  1966.  Where  the  reason  is  the  same,  the  rule  should 
be  the  same. 

Sec  1967.  One  must  not  change  his  purpose  to  the  injury 
of  another. 

Sec  1968.  Arfy  one  may  waive  the  advantage  of  a  law  in- 
tended solely  for  his  benefit.  But  a  law  established  for  a 
public  reason  cannot  be  contravened  by  a  private  agreement. 

Sec  1969.  One  must  so  use  his  own  rights  as  not  to  infringe 
upon  the  rights  of  another. 

Sec  1970.  He  who  consents  to  an  act  is  not  wronged  by  it. 

Sec  1971.  Acquiescence  in  error  takes  away  the  right  of 
objecting  to  it. 
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Sec.  1972.  No  one  can  take  advantage  of  his  own  wrong. 

Sec.  1973.  He  who  has  fraudulently  dispossessed  himself  of 
a  thing  may  be  treated  as  if  he  still  had  possession. 

Sec.  1974.  He  who  can  and  does  not  forbid  that  which  is 
done  on  his  behalf,  is  deemed  to  have  bidden  it. 

Sec.  1975.  No  one  should  suffer  by  the  act  of  another. 

Sec.  1976.  He  who  takes  the  benefit  must  bear  the  burden. 

Sec.  1977.  One  who  grants  a  thing  is  presumed  to  grant  also 
whatever  is  essential  to  its  use. 

Sec.  1978.  For  every  wrong  there  is  a  remedy. 

Sec.  1979.  Between  those  who  are  equally  in  the  right,  or 
equally  in  the  wrong,  the  law  does  not  interpose. 

Sec.  1980.  Between  rights  otherwise  equal,  the  earliest  is 
preferred. 

Sec.  1981.  No  man  is  responsiblefor  that  which  no  man  can 
control. 

Sec.  1982.  The  law  helps  the  vigilant,  before  those  who  sleep 
on  their  rights. 

Sec.  1983.  The  law  respects  form  less  than  substance. 

Sec.  1984.  That  which  ought  to  have  been  done,  is  to  be  re- 
garded as  done,  in  favor  of  him  to  whom,  and  against  him 
from  whom,  performance  is  due. 

Sec.  1985.  That  which  does  not  appear  to  exist  is  to  be  re- 
garded as  if  it  did  not  exist. 

Sec.  1986.  The  law  never  requires  impossibilities. 

Sec.  1987.  The  law  neither  does  nor  requires  idle  acts. 

Sec.  1988.  The  law  disregards  trifles. 

Sec.  1989.  Particular  expressions  qualify  those  which  are 
general. 

Sec.  1990.  Contemporaneous  exposition  is  in  general  the 
best. 

Sec.  1991.  The  greater  contains  the  less. 
Sec.  1992.  Superfluity  does  not  vitiate. 
Sec.  1993.  That  is  certain  which  can  be  made  certain. 
Sec.  1994.  Time  does  not  confirm  a  void  act. 
Sec.  1995.  The  incident  follows  the  principal,  not  the  prin- 
cipal the  incident. 
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Sec.  1996.  An  interpretation  which  gives  effect  is  preferred 
to  one  which  makes  void. 

Sec.  1997.  Interpretation  must  be  reasonable. 

Sec.  1998.  Where  one  of  two  innocent  persons  must  snffer 
by  the  act  of  a  third,  he,  by  whose  negligence  it  happened* 
mnst  be  the  sufferer. 


SscnoN  1W9.  Words,  how  used. 

2000.  Sundry  words. 

2001.  Degrees  of  care  and  diligence. 

2002.  Care  and  diligence. 

«  2003.  Degrees  of  negligence. 
2004  Negligence. 

2005.  Children. 

2006.  Debtor  and  creditor. 

2007.  Good  faith. 

2008.  Notice. 

2009.  Actual  notice. 

2010.  Constructive  notice. 

2011.  Certain  persons  deemed  to  have  constructive  notice. 

2012.  Notice,  when  impossible. 

2013.  Paper. 

2014.  Persons. 

2015.  Several. 

2016.  Third  persons. 

2017.  2018.  Holidays. 

2019.  Business  days. 

2020.  Certain  acts  not  to  be  done  on  holidays. 

2021.  2022.  Usage,  what. 
2028.  Value. 

2024.  Verdict, 

2025.  Time. 

2026.  Genders. 

2027.  Numbers. 

2028.  Commissioners  of  deeds. 

2029.  Compound  interest 


I>-AJRT  V. 


DEFINITION  AND  GENERAL  PROVISIONS. 
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Section  2080.  Writing. 

2031.  Forms. 

2032.  Constnictioikof  the  Code. 

2033.  Repeal  of  former  statutes. 
2034  Time  when  Code  takes  effect. 

Sec.  1999.  Words  used  in  this  Code  are  to  be  understood  uMd!"^*'  ^""^ 
in  their  ordinary  sense,  except  when  a  contrary  intention 
plainly  appears,  and  except  also  that  the  words  hereinafter- 
explained  are  to  be  understood  as  thus  explained. 

Sec.  2000.  Whenever  the  meaning  of  a  word  or  phrase  is  ^^^^^  ^^'^^^ 
defined  in  any  part  of  this  Code,  such  definition  is  applicable 
to  the  same  word  or  phrase  wherever  it  occurs,  except  where 
a  contrary  intention  plainly  appears. 

Sec.  2001.  There  are  three  degrees  of  care  and  of  diligence  ^^^|^^»  of ^ 
mentioned  in  this  Code,  namely,  slight,  ordinary  and  great,  s^nce. 
The  latter  include  the  former. 

Sec.  2002.  Slight  care  or  diligence  is  such  as  pei-sons  of  or-  ^^i^^^^^ 
dinary  prudence  usually  exercise  about  their  own  affairs  of 
slight  importance;  ordinary  care  or  diligence  is  such  as  they 
usually  exercise  about  their  own  affairs  of  ordinary  impor- 
tance; and  great  care  or  diligence  is  such  as  they  usually  ex- 
ercise about  their  own  aflfairs  of  great  importance. 

Sec.  2003.  There  are  three  degrees  of  negligence  mentioned  „J^g2we**' 
in  this  Code,  namely,  slight,  ordinary  and  gross.   The  latter 
include  the  former. 

Sec.  2004.  Slight  negligence  consists  in  the  want  of  great  Negligence, 
care  and  diligence;  ordinary  negligence,  in  the  want  of  ordi- 
nary care  and  diligence;  and  gross  negligence,  in  the  want  of 
slight  care  and  diligence. 

Sec.  2005.  The  term  "  children,"  as  used  in  this  Code,  in-  Children, 
dudes  children  by  birth  and  by  adoption. 

Sec.  2006,  Except  in  Part  III  of  this  Division,  every  one^^ebtorond 
who  owes  to  another  the  performance  of  an  obligation  is 
called  a  debtor,  and  the  one  to  whom  he  owes  it  is  called  a 
creditor. 

Sec.  2007.  Good  faith  consists  in  an  honest  intention  to  ab-  Goodfwth. 
stain  from  taking  any  unconscientious  advantage  of  another, 
even  through  the  forms  or  technicalities  of  law,  together  with 
an  absence  of  all  information  or  belief  of  facts  which  would 
render  the  transaction  unconscientious. 
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Notice.         Sec.  2008.  Notice  is  either  actual  or  constructive. 
Actual  notice,    gj,^  gOOQ.  Actual  uotice  consists  in  express  information  of 
a  fact. 

no^?"*™**''*    Sec.  2010.  Constructive  notice  is  notice  imputed  by  the  law 

to  a  person  not  having  actual  notice. 
Bow'dwm^'to  Sec.  2011.  Every  person  who  has  actual  notice  of  circum- 
tlve^oiice?"*^"  stances  sufficient  to  put  a  prudent  man  upon  inquiry  as  to  a 
particular  fact,  and  who  omits  to  make  such  inquiry  with  rea- 
sonable diligence,  is  deemed  to  have  constructive  notice  of  the 
fact  itself. 

im^Mihu!^^  Sec.  2012.  A  notice  which  is  false  when  given,  is  not  made 
valid  by  the  subsequent  happening  of  the  event. 

p»per.  Sec.  2013.  The  word  "  paper,"  as  used  in  this  Code,  means 

any  flexible' material  upon  which  it  is  usual  to  write. 

Person.  gjjc.  2014.  The  word  "  person,"  as  used  in  this  Code,  except 
when  used  by  way  of  contrast,  includes  not  only  human  be- 
ings, but  bodies  politic  or  corporate. 

Several.  g^,^  2015.  The  word  "  several,"  as  used  in  this  Code  in  rela- 
tion to  number,  means  two  or  more. 

Third perwni.  g^,^  gOlB.  The  words  "  third  persons,"  as  used  in  this  Code, 
include  all  who  are  not  parties  to  the  obligation  or  transaction 
concerning  which  the  phrase  is  used. 

HoUdayi.  gfic.  2017.  Holidays,  within  the  meaning  of  this  Code,  are, 
every  Sunday,  the  first  day  of  January,  the  twenty-second  day 
of  February,  the  fourth  day  of  July,  the  twenty-fifth  day  of 
December,  every  day  on  which  an  election  is  held  throughout 
the  Territory,  and  every  day  appointed  by  the  president  of  the 
United  States,  or  by  the  governor  of  this  Territory,  for  a  pub- 
lic fast,  thanksgiving,  or  holiday. 

Sec.  2018.  If  the  first  of  January,  the  twenty-second  of  Feb- 
ruary, the  fourth  of  July,  or  the  twenty-fifth  of  December, 
falls  upon  a  Sunday,  the  Monday  following  is  a  holiday. 

Basineiidays  Sec.  2019.  All  other  days  than  those  mentioned  in  the  last 
two  sections,  are  to  be  deemed  business  days,  for  all  pur- 
poses. 

Certain  aete     Sec.  2020.  Whenever  any  act  of  a  secular  nature,  other 
on  houdayJ°®  than  a  work  of  necessity  or  mercy,  is  appointed  by  law  or 
contract  to  be  performed  upon  a  particular  day,  which  day 
falls  upon  a  holiday,  such  act  may  be  performed  upon  the 
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next  business  day,  with  the  same  effect  as  if  it  had  been  per- 
formed upon  the  day  appointed. 

Sec.  2021.  Usage,  within  the  meaning  of  this  Code,  is  a  ^'^^^^^^^ 
reasonable  and  lawful  public  custom  concerning  transactions 
of  the  same  nature  as  those  which  are  to  be  affected  thereby, 
existing  at  the  place  where  the  obligation  is  to  be  performed, 
and  eitner  known  to  the  parties,  or  so  well  established,  gen- 
eral and  uniform,  that  they  must  be  presumed  to  have  acted 
with  reference  thereto. 

Sec.  2022.  The  words  "usual,"  and  "  customary,"  as  used 
in  this  Code,  mean  "  according  to  usage." 

Sec.  2023.  A  valuable  consideration,  within  the  meaning  of  vaine. 
this  Code,  is  a  thing  of  value  parted  with,  or  a  new  obliga- 
tion assumed,  at  the  time  of  obtaining  a  thing,  which  is  a  sub- 
stantial compensation  for  that  which  is  obtained  thereby.  It 
is  also  called  simply  "value." 

Sec.  2024.  The  word  "verdict,"  as  used  in  this  Code,  in-  Verdict, 
eludes  not  only  the  verdict  of  a  jury,  but  also  the  finding  up- 
on the  facts,  of  a  judge,  or  of  a  referee  appointed  to  deter- 
mine the  issues  in  a  cause. 

Sec.  2025.  The  word  "  year,"  as  used  in  this  Code,  means  a  Time- 
calendar  year,  and  "month"  a  calendar  month.  Fractions 
of  a  year  are  to  be  computed  by  tlie  number  of  months,  thus, 
half  a  year  is  six  months.  Fractions  of  a  day  are  to  be  dis- 
regarded in  computations  which  include  more  than  one  ^ay, 
and  involve  no  questions  of  priority. 

Sec.  2026.  Words  used  in  this  Code  in  the  masculine  gen-  Genders, 
der  include  the  feminine,  except  where  a  contrary  intention 
plainly  appears. 

Sec.  2027.  Words  used  in  this  Code  in  the  singular  num-  Nnmbew. 
ber  include  the  plural,  and  the  plural  the  singular,  except 
where  a  contrary  intention  plainly  appears. 

Sec.  2028.  Any  act  required  to  be  done  by  or  before  a  com-  commiMioncr 
missioner  of  deeds,  may  be  done  by  or  before  any  officer  ^  *  '* 
mentioned  in  sections  517,  518  and  519  of  this  Code,  subject 
to  the  regulations  contained  in  those  sections. 

Sec.  2029.  The  words  "compound  interest,"  as  used  in  this  compound 
Code,  mean  interest  computed  with  semi-annual  rests.  ^  * 
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Writing.  Sec.  3030.  The  words  "writing"  and  "written,"  as  used  in 
this  Code,  include  "printing"  and  "printed,"  except  in  the 
case  of  signatures,  and  where  the  words  are  used  by  way  of 
contrast  to  printing.  Writing  may  be  made  in  any  manner, 
except  that  when  a  person  entitled  to  require  the  execution  of 
a  writing  demands  that  it  be  made  with  ink,  it  must  be  so 
made. 

Formfl.  Sec.  2031.  The  forms  contained  in  the  schedule  annexed  to 
this  Code  are  to  be  deemed  sufficient  for  the  purposes  desig- 
•  nated  in  the  caption  of  each  respectively,  and  whenever  any 
person  is  entitled  to  receive  an  instrument  now  commonly 
known  by  any  such  designation,  he  is  entitled  to  receive  it 
in  the  form  given  in  the  schedule,  and  cannot  require  it  to  be 
given  in  any  other  form,  unless  it  has  been  otherwise  express- 
ly agreed. 

c^oMtnicuon  Seo.  2032.  The  rule  that  statutes  in  derogation  of  the  com- 
mon law  are  to  be  strictly  construed  has  no  application  to 
this  Code. 

Repeal  of       Sec.  2033.  All  statutes,  laws  and  rules  heretofore  in  force  in 

>niier  ttAiates  * 

this  Territory,  inconsistent  with  the  provisions  of  this  Code, 
are  hereby  repealed  or  abrogated;  but  such  repeal  or  abroga- 
tion does  not  revive  any  former  law  heretofore  repealed,  nor 
does  it  affect  any  right  already  existing  or  acd-ued,  or  any 
proceeding  already  taken,  except  as  in  this  Code  provided; 
Promded:  That  the  practice  and  procedure  as  established  by 
chapter  I,  of  the  laws  of  1862,  entitled  "An  act  to  establish  a 
code  of  civil  procedure,"  approved  May,  1862,  so  far  as  ap- 
plicable to  this  Code,  shall  remain  in  full  force  acid  effect; 
and,  Promded  further:  That  nothing  contained  in  this  Code 
shall  be  so  construed  ^s  to  abrogate  or  impair  the  provisions 
of  any  statute  exempting  property  from  levy  under  execution 
for  debt. 

ak?effe?t.  ^^^^^  ^^^^  ^^^^ 

date  of  its  approval. 
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SCHEDULE  OF  FORMS. 


No.  ]. 

GRANT  OF  REAL  PROPERTY,  WITHOUT  COVENANTS. 

This  grant,  made  the  day  of  .in  the 

year  ,  between  A.  B.,  of  ,  of  the  first  part, 

and  C.  D.,  of  ,  of  the  second  part,  witnesseth: 

That  the  party  of  the  first  part  hereby  grants  to  the  party 

of  the  second  part,  in  consideration  of  dollars,  now 

received,  all  the  real  property  situated  in  ,  and 

bounded  

Witness  the  hand  and  seal  of  the  party  of  the  first  part. 

A.  B.  [Seal.] 

Sealed  and  delivered  in  the  ) 
presence  of  j 
E.  P. 


No.  2. 

GRANT  OF  REAL  PROPERTY,  WITH  COVENANTS. 

This  grant,  made  the   .day  of  ,  in  the 

year  ,  between  A.  B.,  of  ,  of  the  first  part, 

and  C.  D.,  of  ,  of  the  second  part,  witnesseth: 

I.  That  the  party  of  the  first  part  hereby  grants  to  the  par- 
ty of  the  second  part,  in  consideration  of  dollars, 

now  received,  all  the  real  property  situated  in  ,  and 

bounded  

49 
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II.  That  the  party  of  the  first  part  covenants  with  the  party 
of  the  second  part,  that  the  former  is  now  seized  in  fee  simple 
of  the  property  granted;  that  the  latter  shall  enjoy  the  same 
without  any  lawful  disturbance;  that  the  same  is  free  from  all 
incumbrances;  that  the  party  of  the  first  part,  and  all  persons 
acquiring  any  interest  in  the  same  through  or  for  him,  will, 
on  demand,  execute  and  deliver  to  the  party  of  the  second 
part,  at  the  expense  of  the  latter,  any  further  assurance  of 
the  same  that  may  be  reasonably  required;  and  that  the  par- 
ty of  the  first  part  will  warrant  to  the  party  of  the  second 
part  all  the  said  property  against  every  person  lawfully 
claiming  the  same. 

Witness  the  hand  and  seal  of  the  party  of  the  first  part. 

A.  B.  [Seal.] 

Sealed  and  delivered  in  the  ) 
presence  of  ') 
E.  F. 


No.  3. 

LEASE. 

This  lease,  made  the  day  of  ,  in  tlie  year 

 ,  between  A.  B.,  of  ,  of  the  first  part,  and  C. 

D.,  of  ,  of  the  second  part,  witnesseth: 

That  the  party  of  the  first  part  lets,  and  the  party  of  the 
second  part  hires,  th^  [describing  the  property  let],  for  the 

term  of  ,  at  the  [annual]  rent  of  dollars, 

to  be  paid  by  the  paity  of  the  second  part  to  the  party  of  the 
first  part  [in  equal  quarterly  payments]. 

[Signatures.] 
No.  4.  . 

MORTGAGE  OF  BEAL  PROPEBTY. 

This  mortgage,  made  the  day  of  ,  in  the 

year  ,  between  A.  B.,  of  ,  of  the  first 

part,  and  C.  D.,  of  ,  of  the  second  part, 

witnesseth: 
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[I.]  That  in  consideration  of  dollars,  now  re- 
ceived, the  party  of  the  first  part  hereby  mortgages  to  the  par- 
ty of  the  second  part  [here  describe  the  property,]  as  security 

for  the  payment  to  him  of  dollars,  on  [or  before] 

the  day  of  ?  18 . . ,  with  interest  thereon  [or, 

as  security  for  the  payment  of  a  bond,  describing  it,  &c.] 

[If  a  power  of  sale  is  to  be  given  add,]  II.  That  in  case  of 
the  non-payment  of  the  principal  sum,  or  of  any  part  of  the 
interest  thereon,  when  due,  the  party  of  the  second  part  may 
enter  upon  and  sell  the  property  above  described,  in  the  man- 
ner prescribed  by  the  Civil  Code  and  the  Code  of  Civil  Pro- 
cedure of  this  Territory,  and  apply  the  proceeds  of  such  sale 
to  the  satisfaction  of  the  amount  due  under  this  mortgage,  and 
of  the  expenses  of  the  sale;  the  residue  to  be  forthwith  paid 
to  the  party  of  the  first  part. 

[If  the  interest  clause  is  to  Ve  inserted,  add,]  III.  That,  if 
the  interest  upon  the  principal  sum  mentioned  herein  is  not 
fully  paid  as  it  falls  due,  the  entire  principal  shall  become 
immediately  due  and  payable,, at  the  option  of  the  party  of 
the  second  part. 

[If  the  insurance  clause  is  to  be  inserted,  add,]  IV.  That 
the  party  of  the  first  part  shall,  at  his  own  expense,  keep  the 
[buildings]  on  the  said  property  insured  against  fire  in  a  repu- 
table insurance  office,  for  the  benefit  of  the  party  of  the  sec- 
ond part,  to  the  ^extent  of  dollars,  until  this  mortgage 

is  paid  or  otherwise  extinguished. 

Witness  the  hand  and  seal  of  the  party  of  the  first  part. 

A.  B.  [Seal.] 

Sealed  and  delivered  in  the  ) 
presence  of  f 
E.  F. 


No.  5. 

MORTGAGE  OF  PERSONAL  PROPERTY. 

This  mortgage,  made  the  day  of  in  the 

year  ,  between  A.  B.  of  ,  of  the  first  part, 

and  C.  D.,  of  ,  of  the  second  part,  witnesseth: 
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[I.]  That  in  consideration  of  dollars,  now  re- 
ceived, the  party  of  the  first  part  hereby  mortgages  to  the  par- 
ty of  the  second  part  [here  describe  the  property],  as  security 

for  the  payment  to  him  of  dollars,  on  [or  before] 

the  day  of  >  18 . . ,  with  interest  thereon  [or,  as  se- 
curity for  the  payment  of  a  bond,  describing  it,  &c.] 

[K  a  power  of  sale  is  to  be  given,  add,]  II.  That  in  case  of 
the  non-payment  of  the  principal  sum,  or  of  any  part  of  the 
interest  thereon,  when  due,  the  party  of  the  second  part  may 
enter  upon  any  place  where  the  said  property  is  situated,  and 
sell  the  property  above  described,  in  the  manner  prescribed  by 
the  Civil  Code  and  the  Code  of  Civil  Procedure  of  this  Terri- 
tory, and  apply  the  proceeds  of  such  sale  to  the  satisfaction 
of  the  amount  due  under  this  mortgage,  and  of  the  expenses 
of  the  sale;  the  residue  to  be  forthwith  paid  to  the  party  of  the 
first  part. 

[If  the  interest  clause  is  to  be  inserted,  add,]  III.  That,  if 
the  interest  upon  the  principal  sum  mentioned  herein  is  not 
fully  paid  as  it  falls  due,  the  entire  principal  shall  become  im- 
mediately payable,  at  the  option  of  the  party  of  the  second 
part. 

[If  the  insurance  clause  is  to  be  inserted,  add,]  IV-  That 
the  party  of  the  first  part  shall,  at  his  own  expense,  keep  the 
said  property  insured  against  [fire]  in  a  reputable  insurance 
office,  for  the  benefit  of  the  party  of  the  second  part,  to  the 
extent  of  dollars,  until  this  mortgage  is  paid  or  other- 
wise extinguished. 

[In  case  the  principal  obligation  is  for  a  term  longer  than 
one  year,  add,]  V.  That  the  party  of  the  first  part  hereby 
agrees  to  execute,  upon  demand,  at  any  time  after  eleven 
months  from  the  date  hereof,  a  new  mortgage  to  the  same 
effect,  to  secure  so  much  of  the  obligation  for  which  this  mort- 
gage is  a  security  as  will  remain  unsatisfied  at  the  end  of  one 
year  from  this  date. 

Witness  the  hand  and  seal  of  the  party  of  the  first  part. 

A.  B.  [Seal.] 

Sealed  and  delivered  in  the ) 
presence  of  ) 

E.  F. 
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No.  6. 

BOND. 

This  bond,  made  the  day  of  ,  in  the  year 

 ,  between  A.  B.,  of  ,  of  the  first  part, 

and  C.  D.,  of  ,  of  the  second  part,  witnesseth: 

That  the  party  of  the  first  part,  being  indebted  unto  the  par- 
ty of  the  second  part  in  the  sum  of  dollars,  hereby 

binds  himself  to  pay  the  same  to  the  said  party  of  the  second 

part,  or  to  his  order  [or,  to  the  bearer],  [in  years  from  the 

date  hereof,  with  interest  at  the  rate  of  per  cent,  a  year, 

payable  half-yearly  on  the  day  of  and  ] 

Witness  the  hand  and  seal  of  the  party  of  the  first  part. 

A.  B.  [Seal.] 

Sealed  and  delivered  in  the  ) 
presence  of  f 
E.  F. 

No.  7. 

BILL  OF  LADING. 

Received,  in  good  order  [on  board  the  ship  ,  or, 

on  the  railway],  from  A.  B.  [name  of  consignor], 

[one  thousand  barrels  of  flour,  or  otherwise  describing  the 


goods],  to  be  delivered  at  ,  to  the  order  of  C.  D. 

[or,  to  the  bearer],  on  payment  of  freightage,  [and 

 primage.] 

[Date.]  [Signature.] 


No.  8. 

CHARTER-PARTY. 

This  charter-party,  made  the  day  of  ,  in 

the  year  ,  between  A.  B.,  of  ,  of  the 

first  part,  and  C.  D.,  of  ,  of  the  second  part,  wit- 
nesseth: 

I.  That  the  party  of  the  first  part  lets  to  the  party  of  the 
second  part,  the  [ship]  ,  now  lying  at  , 
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of  which  E.  F.  is  master,  for  a  voyage  to  be  made  from 

 to   [or,  for  the  term  of  from 

the  date  hereof.] 

II.  That  the  party  of  the  first  part  warrants  that  the  said 
[ship]  shall  be  [kept]  seaworthy,  and  in  every  respect  fit  for 
the  voyage  [and  shall  be  provided  with  a  sufficient  crew  and 
provisions.] 

III.  That  the  party  of  the  second  part  may  put  on  board 
the  said  (ship)  any  goods  whatever,  except  such  as  are  con- 
traband of  war. 

IV.  (If  the  vessel  is  chartered  for  a  voyage  only)  That  the 
party  of  the  second  part  shall  be  allowed  days  for  load- 
ing at  the  port  of  ,  and  days  for  discharging 

(and  reloading)  at  the  port  of  ,  and  

days  for  final  discharge  at  the  port  of  ),  exclu- 

give,  in  each  case,  of  Sundays  and  legal  holidays;  and  com- 
mencing, in  each  case,  from  the  time  that  notice  is  given  to  the 
party  of  the  second  part,  or  his  proper  agent,  of  the  readiness 
of  the  vessel  to  receive  or  discharge  cargo;  and  that  for  every 
day  of  additional  detention  of  the  vessel  for  these  pm-poses, 
the  party  of  the  second  part  shall  pay  to  the  party  of  the  first 
part  dollars. 

V.  That  the  party  of  the  second  part  shall  pay  to  the  party 

of  the  first  part,  at  ,  within  days  after  the 

arrival  of  the  said  (ship)  at  that  port,  doUars,  in 

full  for  the  hire  of  the  same  (and  shall  also  pay,  as  they  fall 
due,  the  expenses  of  victualing  and  manning  the  same,  and 
all  port  charges  and  pilotage  that  may  be  due  thereon). 

Witness  the  hands  and  seals  of  the  parties. 

A.  B.  (Seal.) 
C.  D.  (Seal.) 

Sealed  and  delivered  in  the  ) 
presence  of  )' 
G.  H. 

No.  9. 

BOTTOMRY  BOND. 

This  bottomry  bond,  made  the  day  of  

 ,  in  the  year  ,  between  A.  B.,  of  the 
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(master)  of  the  (ship)  ,  now  lying  at  

 ,  of  the  first  part,  and  C.  D.,  of  ,  of  the 

second  part,  witnesseth: 

I.  That  whereas  [stating  the  circumstances  which  render 
the  hypothecation  proper],  and  whereas  the  party  of  the  sec- 
ond part  has  lent  to  the  party  of  the  first  part,  for  the  use  of 

the  said  vessel,  the  sum  of  dollars;  now  therefore,  the 

party  of  the  first  part  binds  himself,  the  said  vessel  and  her 
freightage,  for  the  payment  to  the  party  of  the  second  part 

of  the  said  sum,  with  dollars  in  addition,  as  mara- 

time  interest,  within  , . . .  days  after  the  arrival  of  the  said 

vessel  uninjured  at  [or,  on  the  day  of  , 

18. . . ,  if  the  said  vessel  is  not  previously  lost  by  perils  other 
than  its  unseaworthiness  at  setting  out,  or  the  barratry  of  its 
master]. 

II.  That,  in  case  of  the  loss  or  injury  of  the  said  vessel 
[from  any  of  the  above  mentioned  perils],  the  party  of  the 
first  part  shall  pay  to  the  party  of  the  second  part  so  much 
only  of  the  said  sum  and  interest  as  may  be  equivalent  to  the 
net  value,  to  the  owner,  of  any  portion  or  proceeds  of  the  said 
vessel,  saved  to  him. 

Witness  the  hand  and  seal  of  the  party  of  the  first  part. 

A.  B.  [Seal.] 

Sealed  and  delivered  in  the  ) 
presence  of  ) 
E.  F. 


No.  10. 

RESPONDENTIA  BOND. 

This  respondentia  bond,  made  the  day  of  , 

in  the  year  ,  between  A.  B.,  of  ,  the 

[master]  of  the  [ship]  ,  now  lying  at  , 

of  the  first  part,  and  C.  D.,  of  ,  of  the  second  part, 

witnesseth: 

I.  That  whereas  [stating  the  circumstances  which  render  the 
hypothecation  proper],  and  whereas  the  party  of  the  second 
part  has  lent  to  the  party  of  the  first  part,  for  the  use  of  the 
said  vessel,  the  sum  of  dollars;  now  therefore,  the 
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party  of  the  first  part  binds  himself,  and  all  the  cargo  laden 
and  to  be  laden  on  board  the  said  vessel,  for  the  repayment 

to  the  party  of  the  second  part  of  the  said  sum,  with  

dollars  in  addition,  as  maratime  interest,  within  days 

after  the  arrival  of  the  said  cargo  nninjnred  at  ,[or, 

on  the  day  of  ,18  ,  if  the  said  cargo 

is  not  previously  lost  by  perils  other  than  the  barratry  of  the 
master]. 

II.  That  in  case  of  the  loss  or  injury  of  the  said  cargo 
[from  any  of  the  above  mentioned  perils],  the  party  of  the 
first  part  shall  pay  to  the  party  of  the  second  part  so  much 
only  of  the  said  sum  and  interest  as  may  be  equivalent  to  the 
net  value,  to  the  owner,  of  any  portion  or  proceeds  of  the  said 
cargo,  saved  to  him. 

Witness  the  hand  and  seal  of  the  party  of  the  first  part. 

A.  B.  [Seal.] 

Sealed  and  delivered  in  the ) 
presence  of  ) 
E.  F. 


No.  11. 

POLICY  OF  MARINE  INSUKAKCE  ON  \T:SSEL. 

This  policy  of  marine  insurance,  made  the  day  of 

 ,  in  the  year  ,  between  A.  B.,  [name  of  insu- 
rer], of  ,  and  C.  D.,  [name  of  insured],  of  , 

witnesseth: 

That  in  consideration  of  the  premium  of  dollars, 

being  at  the  rate  of  per  cent,  upon  the  amount  of  insu- 
rance, now  received  from  the  said  C.  D.,  the  said  A.  B.  insures 

him  to  the  extent  of  dollars,  upon  his  interest  [as 

mortgagee,  or  otherwise,  if  he  is  not  the  absolute  owner]  in 

the  [one-fourth  part  of  the  ship  ],  which  interest  is 

hereby  valued  at  dollars. 

This  insurance  is  made  upon  the  following  terms: 

I.  The  period  during  which  this  insurance  is  to  continue  is 

from  the  day  of  ,18  ,  at  noon,  until  the .... 

day  of  ,18  ,  at  noon  (or,  at  and  from  the  port 

of  to  the  port  of  , . . . ,  until  the  said  vessel 
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has  been  safely  moored  at  the  last  name  port  for  twenty-four 
hours). 

II.  The  risks  insured  against  are  all  perils  and  losses  of 
every  kind,  which  may  happen  to  the  said  vessel  during  the 
period  above  specified,  except  those  which  are  caused  by  the 
unseaworthiness  of  the  vessel. 

III.  In  case  of  any  disaster  happening  to  the  subject  of  in- 
surance, the  insured  must  labor  for  its  recovery,  and  the  in- 
surer will  contribute  to  the  expense  thereof  according  to  the 
amount  insured. 

IV.  Partial  losses,  amounting  in  the  aggregate,  on  a  single 
voyage,  to  less  than  (five)  per  cent,  of  the  value  of  the  subject 
of  insurance,  after  making  the  usual  deductions,  are  excepted 
from  this  insurance. 

V.  No  act  of  the  insurer  or  of  the  insured,  in  saving  or  re- 
covering from  disaster  the  property  insured,  is  to  be  deemed 
an  acceptance  or  waiver  of  abandonment. 

VI.  In  adjusting  a  partial  loss,  the  old  materials  are  to  be 
applied  towards  payment  for  the  new,  and,  except  in  the  case 
of  anchors,  cannon,  and  metal  sheathing,  one-third  is  to  be 
deducted  from  the  remaining  cost  of  repairs;  in  the  case  of 
metal  sheathing,  deduction  is  to  be  made  from  the  cost  of  its 
repair,  at  the  rate  of  two  and  a  half  per  cent,  for  each  month 
during  which  the  old  sheathing  was  on  the  vessel ;  in  consid- 
ering a  claim  for  a  constructive  total  loss,  similar  deductions 
are  to  be  made  from  the  estimated  expenses  of  repairs,  and 
if,  after  making  such  deductions,  the  expenses  would  not  ex- 
ceed one-half  the  value  of  the  vessel,  the  loss  is  to  be  deemed 
partial  only. 

VII.  The  amount  of  any  note  given  for  premium  under  this 
policy,  if  unpaid,  is  to  be  deducted  from  any  payment  of 
loss. 

Vni.  The  amount  of  a  loss  insured  against  is  payable  to 

 ,for  the  benefit  of  (whom  it  ma/  concern,)  within 

 days  after  proof  of  loss  and  interest  is  given  to  the 

insurer. 

IX.  If  the  insured  has  eflFected  any  prior  insurance  upon  the 
same  subject,  the  insurer  herein  is  liable  only  for  so  much  of 
a  loss  as  is  not  covered  by  such  prior  insurance,  and  must  re- 
turn the  premium  upon  the  rest;  but  if  the  insured  efiTects  a 
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subsequent  insurance,  the  insurer  herein  is  nevertheless  liable 
to  the  full  amount  herein  specified,  and  has  no  right  to  con- 
tribution from  such  subsequent  insurer. 

X.  In  case  the  insured  is  entitled  to  a  return  of  premium,  in 
whole  or  in  part,  the  insurer  is  entitled  to  retain  (one-half  of 
of  one  per  cent.)  in  all  events. 

(Signature.) 


No.  12. 

POLICY  OF  MARINE  INSURANCE  ON  CARGO. 

This  policy  of  marine  insurance,  made  the  day 

of  in  the  year  ,  between  A.  B.  (name  of  in- 
surer), of,  and  C.  D.  (name  of  insured),  of  ,  witness- 

eth: 

That  in  consideration  of  a  premium  of  dollars,  being 

at  the  rate  of  per  cent,  upon  the  amount  of  insurance,  now 

received  from  the  said  C.  D.,  the  said  A.  B.  insures  him  to  the 
extent  of  dollars,  upon  his  interest  (as  mortgagee,  or  oth- 
erwise, if  he  is  not  the  absolute  owner)  in  (describing  the 

property),  on  board  the  (ship)  ,  of  ,  which  interest 

Is  hereby  valued  at  dollars. 

This  insurance  is  made  upon  the  following  terms: 

I.  The  period  during  which  this  insurance  is  to  continue  is 

from  the  day  of  ,  18....,  at  noon  until  the 

 day  of  ,  18  ,  at  noon  (or,  from  the  com- 
mencement of  loading  the  cargo  insured,  at  the  port  of  

 until  it  is  safety  landed  at  the  port  of.  ). 

II.  The  risks  insured  against  are  all  perils  and  losses  of 
every  kind  which  may  happen  to  the  cargo  insured,  during  the 
period  above  specified,  except  those  which  arise  from  the  in- 
herent nature  thereof,  without  external  iiyury. 

III.  In  case  of  any  disaster  happening  to  the  subject  of  in- 
surance, the  insured  must  labor  for  its  recovery,  and  the  insu- 
rer will  contribute  to  the  expense  thereof  according  to  the 
amount  insured. 

ly.  Partial  losses  are  expected  from  this  insurance  in  the 
following  cases: 
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1.  (Here  specify  articles  particularly,  with  the  rate  of  par- 
ticular average  allowed. 

2.  Losses  by  dampness,  change  of  flavor,  mustiness,  or 
mold,  unless  caused  by  actual  contract  of  water  with  the  arti- 
cles damaged. 

3.  Leakage  of  any  liquid,  unless  caused  by  stranding  of  col- 
lision with  another  vessel. 

V.  No  act  of  the  insurer  or  of  the  insured,  in  saving  or  re- 
covering from  disaster  the  property  insured,  is  to  b^  deemed 
an  acceptance  or  waiver  of  abandottment. 

VI.  The  amount  of  any  note  given  for  premium  under  this 
policy,  if  unpaid,  is  to  be  deducted  from  any  payment  of  loss. 

VII.  The  amount  of  a  loss  insured  against  is  payable  to 

 ,  for  the  benefit  of  ,  within  days  after 

proof  of  loss  and  interest  is  given  to  the  insurer. 

Vin.  If  the  insured  has  effected  any  prior  insurance  upon 
the  same  subject,  the  insurer  herein  is  liable  only  for  so  much 
of  a  loss  as  is  not  covered  by  such  prior  insurance,  and  must 
return  the  premium  upon  the  rest;  but  if  the  insured  effects  a 
subsequent  insurance,  the  insurer  herein  is  nevertheless  liable 
to  the  full  amount  herein  specified,  and  has  no  right  to  con- 
tribution from  such  subsequent  insurer. 

IX.  In  case  the  insured  is  entitled  to  a  return  of  premium, 
in  whole  or .  in  part,  the  insurer  herein  is  entitled  to  retain 
one-half  of  one  per  cent,  in  all  events. 

(Signature.) 


No.  13. 


POLICY  OF  MARINE  INSURANCE  ON  FREIGHTAGE. 

This  policy  of  marine  insurance,  made  the  day 

of  ,  in  the  year  ,  between  A.  B.  (name  of 

insurer),  of  ,  and  C.  D.  (name  of  insured),  of  

. . . .,  witnesseth: 

That  in  consideration  of  a  premium  of  dollars, 

being  at  the  rate  of —  per  cent,  upon  the  amount  of  insurance. 
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now  received  from  the  said  C.  D.,  the  said  A.  B.  insures  him 

to  the  extent  of  dollars,  upon  his  interest  (describing 

it  if  not  absolute)  in  the  freightage  upon  all  cargo  laden  or  to 

be  laden  on  board  the  of  ,  which  interest  is 

hereby  valued  at  dollars. 

This  insurance  is  made  upon  the  following  terms: 

I.  The  period  during  which  this  insurance  is  to  continue  is 

from  the  day  of  ,  18 . at  noon  until  the  day 

of  18....,  at  noon  (or,  from  the  commencement  of  loading 

cargo  on  the  said  vessel,  at  the  port  of  ,  until  it  is 

safely  landed  at  the  port  of   ). 

II.  The  risks  insured  against  are  all  perils  and  losses  of 
every  kind,  which  may  happen  during  the  period  above  speci- 
fied, to  prevent  the  said  ship  from  earning  the  freightage  in- 
sured; except  losses  arising  from  the  neglect  of  the  master  to 
save  freightage  by  procuring  other  vessels  to  convey  the  cargo 
to  its  destination,  when  necessary  and  practicable,  or  from 
his  neglect  to  preserve  damaged  cargo. 

III.  In  case  of  any  disaster  happening  to  the  subject  of  in- 
surance, the  insured  must  labor  for  its  recovery,  and  the  insu- 
rer will  contribute  to  the  expense  thereof  according  to  the 
amount  insured. 

IV.  Partial  losses,  amounting  in  the  aggregate,  on  a  single 
voyage,  to  less  than  (five)  per  cent,  of  the  value  of  the  subject 
of  insurance,  after  making  the  usual  deductions,  are  excepted 
from  this  insurance. 

V.  No  act  of  the  insurer  or  of  the  insured,  in  saving  or  re- 
covering from  disaster  the  property  insured,  is  to  be  deemed 
an  acceptance  or  waiver  of  abandonment. 

VI.  The  amount  of  any  note  given  for  premium  under  this 
policy,  if  unpaid,  is  to  be  deducted  from  any  payment  of 
loss. 

VII.  The  amount  of  a  loss  insured  against  is  payable  to 

 for  the  benefit  of  ,  within  days  after 

proof  of  loss  and  interest  is  given  to  the  insurer. 

VIII.  If  the  insured  has  effected  any  prior  insurance  upon 
the  same  subject,  the  insurer  herein  is  liable  only  for  so  much 
of  a  loss  as  is  not  covered  by  such  prior  insurance,  and  must 
return  the  premium  upon  the  rest;  but  if  the  insured  effects  a 
subsequent  insurance,  the  insurer  herein  as  nevertlieless  liable 
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to  the  full  amount  herein  specified,  and  has  no  right  to  con- 
tribution from  such  subsequent  insurer. 

IX.  In  case  the  insured  is  entitled  to  a  return  of  premium, 
in  whole  or  in  part,  the  insurer  is  entitled  to  retain  (one-half 
of  one  per  cent.)  in  all  events. 

(Signature.) 


No.  14. 

POLICY  OF  FIRE  INSURANCE. 

This  policy  of  fire  insurance,  made  the  day  of  

 ,  in  the  year  ,  between.  A.  B.  (name  of  insurer), 

of  ,  and  C.  p.  (name  of  insured),  of  , 

witnesseth : 

That  in  consideration  of  a  premium  of  dollars,  be- 
ing at  the  rate  of  per  cent,  upon  the  amount  of  insurance, 

now  received  from  the  said  C.  D.  the  said  A.  B.  insures  him 
to  the  extent  of  dollars,  upon  liis  interest  (as  mort- 
gagee, or  otherwise,  if  he  is  not  the  absolute  owner),  in  (de- 
scribing the  property). 

This  insurance  is  made  upon  the  following  terms: 

I.  The  period  during  which  this  insurance  is  to  continue  is 

from  the  day  of  ,  18. .,  at  noon,  until  the   

day  of  18 . . ,  at  noon. 

II.  The  risks  insured  against  are  loss  or  damage  by  fire, 
in.  A  loss  caused  by  invasion,  insurrection,  riot*,  civil  com- 
motion, or  any  military  or  usm-ped  power,  is  excepted. 

IV.  This  policy  does  not  cover  books  of  account,  written 
obligations,  securities,  or  evidences  of  title  or  of  debt,  money 
or  bullion,  casts,  jewelry,  medals,  musical  or  scientific  instru- 
ments (other  than  a  piano  forte  in  a  dwelling  house),  pat- 
terns, pictures,  plate,  precious  stones,  printed  music,  sculp- 
tures, statuary,  or  watches,  except  so  far  as  the  same  are 
specially  mentioned  herein. 

V.  K  any  explosive  substance  is  kept  upon  the  premises 
herein  mentioned,  in  quantities  greater  than  or  in  a  manner 
different  from  that  allowed  by  law,  this  policy  is  suspended 
until  the  law  is  obeyed. 
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Yl.  This  policy  is  suspended  during  the  use  of  the  premises 
herein  mentioned  for  any  of  the  following  purposes,  without 
the  written  consent  of  the  insurer  (specifying  the  purposes). 

VII.  In  case  the  property  insured  is  in  peril  of  damages  by 
fire,  the  insured  must  use  his  best  efforts  to  protect  it  there- 
from, the  expense  of  which  shall  be  paid  by  the  insurer  to  the 
extent  of  this  insurance. 

VIII.  The  property  insured  cannot  be  abandoned  to  the  in- 
surer. 

IX.  Written  notice  of  loss  must  be  given  to  the  insurer 
within  a  reasonable  time  thereafter,  and  the  insured  must  de- 
liver to  the  insurer  a  statement  in  writing,  verified  by  his 
oath  or  affirmation,  showing  to  the  best  of  his  knowledge  and 
belief: 

1.  The  ownership  of  the  thing  insured; 

2.  Its  cash  value  at  the  time  of  loss; 

3.  By  whom,  and  for  what  purposes,  the  premises  on  which 
the  loss  occurred  were  occupied; 

4.  When  and  how  the  lire  originated; 

5.  All  other  insurance  upon  the  same  property,  giving  a 
copy  of  the  written  portions  of  each  policy. 

X.  The  insurer  has  a  right  to  enter  upon  the  premises  where 
a  loss  occurs,  and  to  examine  all  property  insured,  after  a 
loss,  and  all  books  and  papers  relating  to  such  property. 

XI.  The  insurer  may,  at  his  option,  pay  for  a  loss  accor- 
ding to  the  cash  value  at  the  time  of  loss,  or  replace  the  thing 
lost  or  injured  with  another  thing  of  the  same  kind  and  qual- 
ity, or  repair  the  injury,  if  it  can  be  fully  repaired;  but 
notice  of  his  election  to  do  must  be  given  within  thirty  days 
after  notice  of  loss,  or  the  right  thereof  is  lost. 

XII.  In  case  of  any  other  insurance  upon  the  property  here- 
by insured,  the  insurer  herein  is  liable  only  for  such  propor- 
tion of  the  whole  loss,  as  the  amount  hereby  insured  bears  to 
the  gross  amount  of  insurance  effected;  and  a  floating  policy, 
sufficient  in  terms  to  cover  the  property  hereby  insured,  is  to 
be  deemed  to  cover  any  excess  of  the  value  of  such  property 
Over  the  amount  specifically  insured  thereon. 
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(XIII.  This  policy  shall  be  void  if  any  other  insurance  now 
exists,  or  is  hereafter  effected  upon  the  same  property,  with- 
out the  written  consent  of  the  insurer  herein.) 

XIII.  (or  XIV.)  The  amount  of  a  loss  insured  against  is 
payable  to  the  insured  in  thirty  days  after  proof  of  loss  and 
interest  is  given  to  the  insurer. 

XIV.  (or  XV-)  This  insurance  may  be  terminated  at  any 
time  by  the  insured,  on  notice  to  the  insurer;  in  which  case 
the  insurer  must  refund  all  premium  paid  in  excess  of  the  cus- 
tomary short  rates  for  the  time  the  policy  has  been  in  force. 
It  may  also  be  terminated  by  the  insurer,  upon  giving  notice 
to  the  insured,  and  refunding  to  him  a  ratable  proportion  of 
the  premium  paid,  according  to  the  time  that  the  policy  has 
been  in  force. 

(Signature.) 


No.  15. 

POLICY  OF  LIFE  INSURANCE. 

This  policy  of  life  insurance,  made  the  day  of . . . . 

 ,  in  the  year  ,  between  A.  B.  (name  of  in- 
surer), of  ,  and  C.  D.  (name  of  insured),  of  

witnesseth: 

That  in  consideration  of  a  premium  of  dollars, 

being  at  the  rate  of  per  cent,  upon  the  amount  of  insu- 
rance, now  received  from  the  said  C.  D.  (and  of  the  annual 

premium  of  ... .  dollars,  to  be  paid  on  or  before  the  day 

of  in  every  year  during  the  period  insured),  the  said  A. 

B.  insures  him  to  the  extent  of  dollars,  upon  the  life  of 

(name  of  person  whose  life  is  insured). 

This  insurance  is  made  upon  the  following  terms: 

I.  The  period  during  which  this  insurance  is  to  continue  is 
the  life  of  (or,  from  to  ). 

II.  The  amount  to  be  paid  in  case  of  the  death  of  the  said 

 is  dollars  (with  participation  in  profits), 

which  is  to  be  paid  to  ,  (his  executors,  administrators, 

or  assigns,  or  if  the  policy  is  issued  to  the  wife  of  the  person 
whose  life  is  insured,  for  her  sole  use,  or,  in  case  of  her  death. 
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to  her  children,  or  their  guardian,  for  their  use,  or,  if  she 
leaves  no  child,  then  to  her  executors  or  administrators),  at 

 ,  in  sixty  days  after  notice  and  proof  of  the  death  of 

 deducting  therefrom  so  much  of  the  premium  for  the 

then  current  year  as  may  be  unpaid. 

III.  If,  without  the  written  consent  of  the  insurer,  the  per- 
son whose  life  is  insured  passes  beyond  the  boundaries  of  the 
United  States  of  America,  otherwise  than  into  Canada,  Nova 
Scotia,  or  New  Brunswick;  or  passes  west  of  thelOOth  degree 
of  west  longitude,  or  north  of  the  50th  degree  of  north  lati- 
tude; or  between  the  1st  of  July  and  the  1st  of  November 
passes  south  of  36  degrees,  30  minutes  of  north  latitude;  or 
enters  upon  a  voyage  on  the  high  seas;  or  becomes  personally 
engaged  in  blasting,  mining,  submarine  operations,  or  in  the 
production  of  highly  inflammable  or  explosive  substances,  or 
in  working  a  steam-engine,  in  any  capacity,  or  in  service  or 
labor  upon  any  railroad  or  in  any  kind  of  navigation,  or  in 
any  military  or  naval  service  (other  than  that  of  the  militia 
when  not  actually  employed  in  military  operations),  the  in- 
surer shall  not  be  liable  to  any  payment  under  this  policy,  in 
case  of  his  death  while  so  situated  or  engaged,  or  in  case  of 
his  death  from  any  disease  contracted  or  injury  suffered  while 
so  situated  or  engaged,  and  the  insurer  may  in  any  such  case 
terminate  this  policy.  ■  • 

IV.  If  the  person  whose  life  is  insured  commits  suicide,  or 
dies  from  any  injury  suffered  in  a  duel  in  which  he  is  in  any 
way  engaged,  or  suffered  in  consequence  of  the  violation  of  a 
penal  law,  or  if  the  representations  made  upon  the  applica- 
tion for  this  policy  are  in  any  material  respect  untrue,  this 
policy  shall  be  void. 

V.  Upon  the  expiration  of  this  policy,  or  in  case  it  is  now 
or  hereafter  becomes  void,  all  payments  made  thereon  shall 
belong  to  the  insurer. 

VI.  If  this  policy  is  transferred  or  hypothecated,  proof  of 
the  right  of  the  holder  to  receive  the  amount  of  insurance 
must  be  given  to  the  insurer  sixty  days  before  payment  can 
be  required.  ,  . 

(Signature.) 

Approved,  January  12th,  1866. 
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CHAPTER  IX. 


An  Act  to  Proa^de  fob  thb  Custody  of  Convicts. 

Be  it  enacted  ly  the  Legislative  Asmnbly  of  tJve  Territory  of 

Dakota : 

Section  1.  That  the  Governor  is  authorized  and  it  is  hereby  ,^^^«™5>f 

thorixed  to  con- 
made  his  duty  to  enter  into  a  contract  with  the  proper  author-  JJ^V  ^onTictt 
ities  of  the  state  of  Iowa,  to  keep  and  maintain  any  convict 
or  convicts  now  under  conviction  or  that  may  hereafter  be 
convicted  and  sentenced  by  any  of  the  districts  courts  of  this 
Territory,  for  violation  of  the  laws  thereof,  during  the  time  for 
which  said  convict  or  convicts  may  have  been  sentenced  by 
courts  or  either  of  them,  upon  the  terms  most  advantageous 
to  the  Territory,  that  he  can  obtain. 

Sec.  2.  That  the  state  prison  or  penitentiary  located  at  Port  ^^s^jj*  jjjjjn 
Madison,  in  the  state  of  Iowa,  shall  be  regarded  and  recog-  i^Jit 
ni^ed  as  the  Territorial  prison  of  the  Territory  of  Dakota,  S[*xSwito??^^ 
and  all  persons  who  are  now,  or  who  may  be  hereafter  under 
conviction  for  any  offense  against  the  laws  of  the  Territory  of 
Dakota,  the  penalty  whereof  is  punishment  by  imprisonment 
in  the  Territorial  prison,  shall  be  sentenced  to  the  state  prison 
of  the  said  state  of  Iowa,  and  such  sentence  shall  be  as  legal 
in  all  respects  as  if  such  person  or  persons  had  been  sen- 
tenced to  a  Territorial  prison,  within  the  limits  of  the  Territo- 
ry of  Dakota:  Promded,  however y   That  the  Governor  may 
whenever  the  interests  of  the  Territory  require  it  annul  and 
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cancel  the  contract  with  the  said  state  of  Iowa,  and  enter  into 
a  new  contract  with  the  authorities  of  any  other  neighboring 
state  to  keep  and  maintain  the  convicts  of  this  Territory:  and 
Provided^  further^  That  should  the  said  state  of  Iowa,  annul 
or  cancel  the  said  contract  or  agreement  entered  into  with  this 
Territory,  then  in  that  case  the  Governor  is  authorized  and  it 
is  hereby  made  his  duty  to  enter  into  a  contract  upon  the 
most  favorable  terms  possible  with  the  authorities  of  some 
other  neighboring  state  to  keep  and  maintain  the  convicts 
from  this  Territory,  and  in  either  case  when  the  Governor 
shall  contract  with  any  other  neighboring  state  to  keep  and 
maintain  the  convicts  of  tliis  Territory,  it  shall  be  his  duty  to 
immediately  notify  the  Auditor  and  the  several  Judges  of  the 
district  courts  of  this  Temtory,  of  the  nature  of  said  contract, 
and  the  location  of  the  prison  of  said  state,  and  after  receiv- 
ing such  notification  it  shall  be  lawful  for  the  said  district 
judges  to  sentence  persons  convicted  in  their  several  courts 
when  the  punishment  to  be  inilicted  is  imprisonment  in  the 
Territorial  prison  to  the  prison  designated  by  the  Governor 
as  the  one  located  in  the  state  with  whom  he  has  made  such 
contract,  and  all  the  provisions  of  this  act  shall  in  such  case 
apply  as  fully  and  completely  to  the  sentence  and  transpor- 
tation of  convicts  to  such  prison  as  it  does  by  virtue  of  this 
act  to  the  state  prison  of  Iowa. 

Sec  3.  That  the  Sheriff  of  each  county  within  this  Territory 
shall  at  the  close  of  each  term  of  the  district  court  in  such 
county,  convey  all  persons  who  may  have  been  convicted  of 
offenses  punishable  by  imprisonment  in  the  Territorial  prison 
and  sentenced  in  accordance  with  the  provisions  of  this  act  to 
the  said  state  prison  of  the  state  of  Iowa,  and  he  shall  re- 
ceive from  the  Territorial  treasury  for  services  in  going  to  and 
returning  from  such  prison,  including  all  expenses  by  him  in- 
curred at  the  rate  of  ten  cents  per  mile  for  each  and  every  mile 
actiially  and  necessarily  traveled  in  going  to  and  returning 
from  said  prison:  Provided,  howeoer,  That  when  more  than 
one  convict  is  taken  at  the  same  time  the  Sheriff  shall  receive 
in  addition  to  ten  cents  per  mile,  all  necessary  expenses  in- 
curred in  the  way  of  fare  and  hiring  help  for  the  safe  convey- 
ance of  said  extra  convicts. 
nonSr^.  Sec.  4.  Should  auy  Sheriff  fail  to  take  all  convicts  at  the 
IhSriS:  ^"^^    same  time  to  the  said  prison  which  may  have  been  convicted 


Sheiitni  to 
convey  con- 
victs to  peni- 
tentiary. 
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at  any  one  term  of  court  as  herein  provided,  or  shall  he 
knowingly  demand  or  receive  greater  compensation  than  is 
expressly  given  herein  by  the  preceding  section,  he  shall  be 
guilty  of  a  misdemeanor  and  upon  conviction  by  any  court 
having  competent  jurisdiction,  shall  be  lined  in  any  sum  not 
less  than  twenty-five  nor  more  than  five  hundred  dollars  for 
each  offense. 

^  Sec.  6.  It  shall  be  the  duty  of  every  sheriff  who  shall  have  Pberifftore- 

port  removal  of 

conveyed  any  convict  or  convicts  to  the  said  prison,  at  Port  Jiloiul  A^di*'" 
Madison,  or  other  prison  designated  by  the  Governor  in  accor-  • 
dance  with  the  provisions  of  section  second  of  this  act  to  im- 
mediately notify  the  Auditor  of  the  Territory,  in  writing,  of 
the  exact  date  that  said  convict  or  convicts  were  received  by 
the  authorities  of  said  prison,  and  a  neglect  of  this  duty  by 
any  Sheriff  of  this  Territory  shall  render  him  liable  upon  con- 
viction before  the  district  court  wherein  said  Sheriff  shall  re- 
side, to  a  fine  of  not  less  than  twenty-five  nor  more  than  two 
hundred  dollars  for  each  and  every  offense. 
Sec  6.  It  shall  be  the  duty  of  the  Auditor  to  audit  all  ac-  Andnor  shau 

audit  acconnid 

counts  presented  by  the  Sheriffs  of  the  different  counties  of  «'«herifl;Ac. 
this  Territory,  for  services  rendered  under  the  provisions  of 
this  act  in  conveying  convicts  to  the  state  prison,  at  Fort 
Madison,  Iowa,  or  other  prison  designated  by  the  Governor 
as  aforesaid  when  verified  by  the  affidavit  of  such  Sheriff,  that 
he  actually  and  necessarily  traveled  the  distance  and  ren- 
dered the  services  stated  in  his  said  account,  and  to  draw  a 
warrant  on  the  Territorial  Treasurer  for  the  amount  found  due 
such  Sheriff  for  such  services  rendered. 

Sec.  7.  It  shall  be  the  duty  of  the  Auditor  to  audit  all  ac-  Auditor  to 
counts  presented  by  the  authorities  of  the  said  state  of  ^^^^  J^^^/^  " 
or  other  state  designated  by  the  Governor,  as  the  one  with  vici*. 
whom  he  has  contracted  for  keeping  and  maintaining  the  con- 
victs of  this  Territory,  under  such  regulations  as  he  may  pre- 
scribe, and  to  draw  his  warrant  or  warrants  on  the  Territorial 
Treasurer  for  the  amount  or  amounts  found  due  said  state. 

Sec.  8.  This  act  shall  take  effect  and  be  in  force  from  and  retake  effect, 
after  its  passage  and  approval.  ^^""^^ 
Approved,  December  14th,  1870. 
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CHAPTER  X. 


An  Act  to  Define  the  Boundaries  of  the  Counties  of 
THE  Territory,  and  to  Organize  tile  Counties  of 
Turner,  Hutchinson,  Hanson  and  Buffalo,  and  for 
other  purposes. 

t 

Be  it  enacted  hy  the  Legislative  Assembly  of  the  Territory  of 

Dakota : 

BonDdftrieeor    SECTION  1.  The  cotinty  of  Union  shall  be  bounded  and  de- 

nion  coanty. 

scribed  as  follows,  to- wit:  Beginning  at  a  point  in  the  center 
of  the  main  channel  of  the  Missouri  river,  opposite  the  mouth 
of  the  Big  Sioux  river;  thence  westerly  up  the  center  of  said 
main  channel  to  the  west  boundary  of  range  fifty  west  of  the 
5th  principal  meridian;  thence  northward  along  said  range 
line  to  the  northwest  corner  of  township  ninety-five  norths 
range  fifty  west;  thence  east  along  the  north  line  of  township 
ninety-five,  to  the  center  of  the  main  channel  of  the  Big  Sioux 
river;  thence  southward  along  the  said  main  channel  to  the 
place  of  beginning. 

BonndariMof  Sec.  2.  The  couuty  of  Clay  shall  be  bounded  and  described 
lay  county.  ^  foUows  t  Beginning  at  the  southwest  corner  of  Union  county, 
thence  westerly  up  the  center  of  the  main  channel  of  the  Mis- 
souri river  to  the  west  boundary  of  range  fifty-three,  thence 
north  along  said  range  line  to  the  northwest  comer  of  town 
ninety-five,  range  fifty- three;  thence  east  along  the  north  line 
of  town  ninety-five  to  the  northwest  corner  of  Union  cQunty; 
thence  south  along  the  west  boundary  of  Union  county  to  the 
place  of  beginning. 
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Sec.  3.  The  county  of  Yankton  shall  be  bounded  and  Y^kt^'^^^^ 
scribed  as  follows:  Beginning  at  the  southwest  corner  of*^'*"*^- 
Clay  county,  thence  westerly  up  the  main  channel  of  the  Mis- 
souri river  to  the  west  boundary  of  range  fifty-seven;  thence 
north  along  the  said  range  line  to  the  northwest  comer  of 
town  ninety-six  north,  and  range  fifty-seven  west;  thence  east 
along  north  line  of  town  ninety-six  to  the  northwest  corner  of 
said  town  ninety-six,  and  range  fifty-three;  thence  south 
along  the  west  boundary  of  Lincoln  and  Clay  connties  to  the 
(lace  of  beginning.  « 

Sec.  4.  The  county  of  Bon  Homme  shall  be  bounded  andde-  of^SH?mme 
scribed  as  follows:  Beginning  at  the  southwest  comer  of***"''*^' 
Yankton  county;  thence  westerly  up  the  main  channel  of  the 
Missouri  river  to  Choteau  Creek,  on  the  eastern  boundary  of 
the  Yankton  Sioux  Indian  Reservation;  thence  northward 
along  the  eastern  boundary  of  said  Reserve  to  the  north  line 
of  township  ninety-six;  thence  east  along  said  township  line 
to  the  northwest  corner  of  Yankton  county;  thence  south 
along  the  west  boundary  of  Yankton  county  to  the  place  of 
beginning. 

Sec.  6.  The  county  of  Charles  Mix  shall  be  bounded  and  ^,,^£2.^ mix 
described  as  follows:  Beginning  at  the  southwest  comer  of  ^"^'^y- 
Bon  Homme  county,  thence  up  the  center  of  the  main  channel 
of  the  Missouri  river  to  the  north  line  of  township  one  hun-: 
dred  north;  thence  east  along  said  township  line  to  the  west 
boundary  of  range  sixty;  thence  south  along  said  range  line 
to  the  north  boundary  of  Bon  Homme  county;  thence  along 
the  north  and  west  boundary  of  Bon  Homme  county  to  the 
place  of  beginning:  Providedy  That  these  boundaries  shall  in 
no  wise  be  constmed  to  interfere  with  the  established  limits  of 
the  Yankton  Sioux  Indian  Reserve  and  the  county  seat  of 
said  county  shall  be  established  at  Felicia  Fallas'  Ranche. 

Sec.  6.  The  county  of  BuflTalo  shall  be  bounded  and  ie-^^^^^ 
scribed  as  follows:  Beginning  at  the  northwest  comer  of  ^'''^'y- 
Charles  Mix  county,  thence  up  the  center  of  the  main  channel 
of  the  Missouri  river  to  the  westem  boundary  of  the  Territory 
of  Dakota;  thence  north  along  said  westem  boundary  to  the 
British  Possessions;  thence  east  along  the  International 
boundary  to  the  ninth  guide  meridian,  between  range  sixly- 
six  and  sixty-seven;  thence  south  along  said  guide  meridian 
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to  the  north  line  of  Charles  Mix  county;  thence  west  along 
said  county  boundary  to  the  place  of  beginning. 

of^SfchSSn  Sec.  7.  The  county  of  Hutchinson  shall  be  bounded  and  de- 
cjnnty.  scribed  as  follows:  Beginning  at  the  northwest  comer  of 
Charles  Mix  county;  thence  south  along  the  east  boundary  of 
said  Charles  Mix  county  to  the  north  line  of  Bon  Homme 
county;  thence  east  along  the  north  boundary  of  said  Bon 
Homme  and  Yankton  counties  to  the  west  line  of  range  fifty- 
five;  thence  north  along  said  range  line  to  the  north  bounda- 
ry of  town  onehunflred;  thence  west  along  said  township  line 
to  the  place  of  beginning. 

oMJnio?'*"  Sec.  8.  The  county  of  Turner  shall  be  bounded  and  de- 
^^^^y-  scribed  as  follows:  Beginning  at  the  southeast  corner  of 
Hutchinson  county;  thence  north  along  the  east  boundary  of 
said  county  to  the  north  line  of  town  one  hundred;  thence 
east  along  said  township  line  to  the  west  boundary  of  range 
fifty-one;  thence  south  along  said  range  line  to  the  north  line 
of  Clay  county;  thence  west  along  said  county  line  to  the  east 
boundary  of  Yankton  county;  thence  north  along  said  east 
boundary  to  the  northeast  corner  of  Yankton  county;  thence 
west  along  north  boundary  of  said  county  to  the  place  of  be- 
ginning. 

Li??Srn^MSt*/  Sec.  9.  The  county  of  Lincoln  shall  be  bounded  and  de- 
scribed as  follows:  Beginning  at  the  southeast  corner  of  Tur- 
ner county;  thence  north  along  the  east  line  of  said  Turner 
county  to  the  north  boundary  of  town  one  hundred;  thence 
east  along  said  township  line  to  the  center  of  the  main  chan- 
nel of  the  Big  Sioux  river;  thence  southerly  along  the  center 
of  said  main  channel  to  the  northeast  corner  of  Union  county; 
thence  west  along  the  north  line  of  Union  and  Clay  counties 
to  the  place  of  beginning. 

Bonndariesof  Sec.  10.  The  couuty  of  Minnehaha  shall  be  bounded  and 
coontj.  described  as  follows:  Beginning  at  the  southwest  corner  of 
the  state  of  Minnesota;  thence  north  along  the  west  boundary 
of  said  state  to  the  north  line  of  township  one  hundred  and 
six;  thence  west  along  said  town  line  to  the  7th  guide  meri- 
dian, between  ranges  fifty- two  and  [fifty-three;  thence  south 
along  said  guide  meridian  to  the  north  line  of  town  one  hun- 
dred; thence  east  along  said  township  line  to  the  place  of  be- 
ginning. 
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Sec.  11.  The  county  of  Brookings  shall  be  bounded  and  de-  B^iiS?*'''' 
scribed  at  follows :  Beginning  at  the  northwest  corner  of  Min-  county, 
nehaha  county;  thence  north  along  the  seventh  guide  meri- 
dian to  the  north  line  of  town  one  hundred  and  twelve;  thence 
east  along  said  town  line  to  the  western  boundary  of  the  state 
of  Minnesota;  thence  south  along  said  state  boundary  to  the 
northeast  corner  of  Minnehaha  county;  thence  west  along 
north  line  of  said  county  to  the  place  of  beginning. 

Sec.  12.  The  county  of  Duel  shall  be  bounded  and  described 
as  follows:  Beginning  at  the  northwest  corner  of  Brookings 
county;  thence  north  along  the  seventh  guide  meridian  to  the 
forty-sixth  parallel  of  north  latitude;  thence  east  along  said 
46th  parallel  to  the  western  boundary  of  the  state  of  Minne- 
sota; thence  southward  along  the  said  state  boundary  to  the 
northeast  corner  of  Brookings  county;  thence  west  along  the 
north  line  of  said  county  to  the  place  of  beginning. 

Sec.  13.  The  county  of  Pembina  shall  be  bounded  and  de-pe^^fii'^***'' 
scribed  as  follows;  Beginning  at  the  northeast  corner . of 
Duel  county  on  the  46th  parallel  of  north  latitude;  thence 
north  along  the  western  boundary  of  the  state  of  Minnesota 
to  the  northeast  corner  of  the  Territory  of  Dakota;  thence 
west  along  the  International  boundary  to  the  ninth  guide 
meridian;  thence  south  along  said  meridian  to  the  forty-sixth 
parallel  of  north  latitude;  thence  east  along  said  parallel  to 
the  place  of  beginning. 

Seo.  14.  The  county  of  Hanson  shall  be  bounded  and  de-H^SS^Sj^tV 
scribed  as  follows:  Beginning  at  th^  southwest  corner  of 
Minnehaha  county;  thence  north  along  the  west  boundaries  of 
Minnehaha,  Brookings  and  Duel  counties  to  the  south  line  of 
Pembina  county;  thence  west  along  the  said  county  boundary 
on  the  46th  parallel  to  the  ninth  guide  meridian,  between 
ranges  sixty-six  and  sixty-seven;  thence  south  along  said 
ninth  guide  meridian  to  the  north  line  of  Charles  Mix  county; 
thence  east  along  the  north  boundary  of  Charles  Mix,  Hutch- 
inson and  Turner  counties  to  the  place  of  beginning. 

Sec.  15.  T^  J.  Maxwell,  John  Brey,  and  Henry  MaxweU^cwjeew^^^ 
shall  be  county  commissioners,  and  Chas.  H.  Greno,  register  JJJJg^^ 
of  deeds  for  Hutchinson  county,  and  the  county  seat  is  hereby 

temporarily  located  on  Sec.  ,  T.  97,  R.  68,  and  shall  be 

known  and  designated  as  Maxwell  City.  . 
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niSSSrc^inty    Greo.  E.  Vernon,  G.  H.  Whetmore,  and  John  CaflEi*ey,  shall 
appointed.         coTinty  commissioners,  and  J.  Q.  Bnrbank,  register  of 
deeds  of  said  Hanson  county,  and  the  county  seat  of  said 
county  shall  be  temporarily  located  at  old  Fort  James,  and 
shall  be  known  and  designated  as  Bockport. 

Officen  of       Henry  Waller,  John  Reeves,  and  Georcre  Cheatam  shall  be 

Baffalo  coanty  ^    "  -.^^  -r,. 

appointed.  county  commissiouers,  and  Geo.  Timms,  register  of  deeds  of 
BuflFalo  county,  and  the  county  seat  is  hereby  temporarily 
located  at  White  Earth  City,  near  the  mouth  of  White  Earth 
river. 

OfBceera  of  Wm.  W.  Aurner,  Valentine  P.  Thielman  and  Lewis  H. 
ap^?imX3J;^  Elliott,  shall  be  county  commissioners,  and  C.  S.  Scott,  shall 
be  register  of  deeds  of  Turner  county,  and  the  county  seat  is 
hereby  located  on  the  southeast  quarter  of  section  nine,  T.  97, 
range  53,  and  shall  be  known  and  designated  as  Swan  Lake 
City,  and  the  commisssioners  aforesaid  shall  qualify  as  such, 
on  or  before  the  first  day  of  June,  1871;  and  when  so  qualified 
shall  have  the  authority  to  appoint  all  other  necessary  and 
proper  officers  for  their  respective  counties,  and  the  said  coun- 
ty commissioners  and  the  other  officers  appointed  by  them 
shall  hold  their  respective  offices  until  the  next  general  elec- 
tion, and  until  their  successors  shall  be  duly  elected  and  qual- 
ified, and  shall  possess  all  the  rights  and  powers  and  perform 
all  the  duties  appertaining  to  their  offices  respectively.  And 
in  case  of  a  failure  to  qualify  as  above  provided,  and  within 
the  time  aforesaid,  then  in  that  case,  it  shall  be  the  duty  of 
the  Governor,  and  he  is  hereby  authorized  to  appoiilt  in  the 
stead  of  such  as  shall  fail  to  qualify  suitable  and  proper  per- 
sons, and  the  persons  so  appointed  shall  qualify  according 
to  law,  and  shall  possess  all  the  powers  and  perform  all  the 
Proviso.  duties  incumbent  by  law  on  them  as  such  officers:  Promded. 
that  this  act  shall  not  be  construed  to  interfere  in  any  man- 
ner with  the  present  boundaries  of  Todd  and  Gregory 
counties. 

^^confluci^g  Sec.  16.  All  acts  and  parts  of  acts  heretofore  enacted,  which 
relate  to  the  boundaries  of  counties  in  conflict  with  this  act 
are  hereby  repealed. 

How  certain  Sec.  17.  Whenever  the  words  "  Dakota  county "  occur  in 
conttrned.     auy  of  the  laws  passed  during  this  session  of  the  Legislative 
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Assembly,  such  words  shall  be  construed  in  law  to  mean  Han-  ^^Slto^ST*" 
son  county  in  conformity  with  this  act.  construed. 

Sec.  18.  This  act  shall  take  effect  and  be  in  force  from  and  ^Jj^***^* 
after  its  passage  and  approval  by  the  Governor. 

Approved,  January  13tb,  1871. 


CHAPTER  XI. 


An  Act  Creating  the  office  of  County  Clerk,  and  fob 
other  purposes. 

it  enacted  ly  the  Legislative  Assembly  of  the  TerritoTy  of 

Dakota : 

Section  1.  The  registers  of  deeds  in  and  for  their  respective  decd?»'bSn*be 
counties,  shall  be  ex-officio  county  clerks,  and  shall  have  the  SJinTycierke. 
power  to  take  the  acknowledments  of  deeds  and  other  instru- 
ments. 

Sec.  2.  Section  eighty-nine  of  chapter  twenty-five  of  the  act  ^^^xohS^^^ 
entitled,  An  Act  Concerning  Revenue,  approved  January  12th, 
1869,  shall  apply  to  the  Territory  of  Dakota,  and  section 
eighty-eight  of  said  act,  to  apply  to  Yankton  city  only. 

Sec.  3.  In  section  ten  of  the  above  act,  when  the  words  oc-  Amendment, 
cur,  "  second  Monday  of  April "  said  time  shall  be  changed 
to  the  first  Monday  of  April. 

Sec.  4.  This  act  shall  be  in  force  and  effect  from  and  after  ^^^^"^ 
its  passage  and  approval. 

Approved,  December  30th,  1870. 
52 
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CHAPTER  XII. 

An  Act  Defining  tiie  Manner  of  Organizing  Unorgan- 
ized Counties  in  Dakota  Territory. 

Be  it  enacted  hy  tJve  Legislative  Assembly  of  the  Territory  of 

Dakota : 

oijanfwd '  Section  1.  Whenever  the  voters  of  any  unorganized  county 
mSn^IrS^i  Territory  shall  be  equal  to  fifty  or  upwards,  and  they 

for^organizm-  ghall  desirc  to  have  said  county  organized,  they  may  petition 
the  Governor  of  the  Territory,  that  they  have  the  requisite 
number  of  voters  to  form  a  county  organization,  and  request 
him  to  appoint  the  officers  specified  in  the  next  section  of  this 
act. 

^^^ty  of  goT-     Sec.  2.  Whenever  the  voters  of  any  unorganized  county  in 
commiMSonen.      Territory  shall  petition  the  Governor,  as  provided  in  the 
first  section  of  this  act,  and  the  said  Governor  shall  be  satis- 
fied that  such  county  has  fifty  legal  voters,  it  shall  be  the  dnty 
of  the  Governor  and  he  is  hereby  authorized  to  appoint  three 
county  commissioners  for  such  county,  who  shall  hold  their 
office  until  the  first  general  election  thereafter,  and  until  their 
successors  shall  be  elected  and  qualified. 
eiSt??pTO\nT    Sec.  8.  Said  county  commissioners  after  having  qualified 
certain  o&c«n.  accordiug  to  law  shall  appoint  all  the  county  officers  of  said 
county  required  b^  law,  who,  after  having  qualified,  shall  hold 
their  office  until  the  next  general  election  and  until  their  suc- 
cessors shall  have  been  elected  and  qualified. 
co^*SSt*'      Sec.  4.  The  county  commissioners  appointed  under  this  act 
shall  have  the  power  to  locate  the  county  seat  of  such  county 
temporarily. 

^PortiOTiBof      Sec.  5.  Such  portions  of  the  Territory  not  organized  into 
2S^ttJ?poM^  counties  as  are  annexed  to  any  organized  county,  shall  for 
judicial  and  other  purposes  be  deemed  to  be  within  the  limits 
and  a  part  of  the  county  to  which,  they  are  annexed. 
itS^SJu.        Sec.  6.  This  act  shall  take  eflfect  and  be  in  force  from  and 
after  its  passage. 
Approved,  January  11th,  1871. 
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CHAPTER  XIII. 


An  Act  to  Provide  for  Pilling  Vacancies  in  tiie  Board 
OF  County  Commissioners. 

Be  it  enacted  Try  tlie  Legislaii-oe  Assembly  of  the  Territory  of 

Dakota: 

Section  1.  That  when  a  vacancy  occurs  in  the  t^^^J'd  ^^,J[^*°f*^5^f 
county  commissioners  of  any  county  in  this  Territory,  it  shall 
be  the  duty  of  the  chairman  of  said  board  of  county  commis- 
sioneis,  with  the  judge  of  probate  and  register  of  deeds,  at 
their  next  regular  or  special  meeting,  to  appoint  some  suitable 
person  for  the  district  where  the  vacancy  occurs.  And  when 
such  person  so  appointed  shall  qualify  as  provided  by  law, 
such  vacancy  shall  be  considered  filled  until  the  next  regular 
election. 

Srx!.  2.  All  acts  and  parts  of  acts  conflicting  with  the  pro-  ^^^"^^^ 
visions  of  this  act,  are  hereby  repealed. 

Sec.  3.  This  act  shall  take  effect  and  be  in  force  from  and ,  wb«n 

take  eflect. 

after  its  passage  and  approval. 
Approved,  January  13th,  1871. 
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CHAPTER  XIV. 


An  Act  Fixtno  the  Time  of  Holding  the  Supkeme  Court 
FOR  THE  Territory  of  Dakota. 

Be  it  enacted  hy  the  Legislative  Assernbly  of  the  Territory  of 

Dakota : 

cowt  whJre      SECTION  1.  That  there  shall  be  held  one  term  of  the  Supreme 
and  when  held.  Court  each  year  at  Yankton,  on  the  first  Tuesday  of  January, 
and  shall  continue  as  long  as  the  business  may  require. 

Act  repealed.    Sec.  2.  That  chapter  23  of  the  laws  of  1868-69,  be  and  the 
same  is  hereby  repealed. 

When  to        Sec.  3.  This  act  shall  take  eflTect  and  be  in  force  from  and 

Uke  effect. 

after  its  passage. 
Approved,  December  29th,  1870. 
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CHAPTER  XV. 

An  Act  Authorizing  Clerks  of  Courts  in  Certain 
Cases,  to  Adjourn  tiie  same. 

Be  it  enacted  bp  the  Leffislative  Assembly  of  ITie  Territory  of 

Dakota : 

Section  1.  The  clerk  of  any  District  court  in  this  Territory,  when  cicrk 
whenever  the  Judge,  whose  duty  it  may  be,  to  preside  therein,  con't- 
is  hindered  or  delayed  from  any  cause  from  being  at  the  place 
of  holding  the  same,  on  the  first,  second,  or  third  day  of  the 
term  thereof,  is  hereby  authorized  to  adjourn  said  court  from 
day  to  day,  until  the  fourth  day  of  said  term,  then  if  said 
Judge  does  not  appear  and  take  his  seat  to  preside  therein, 
the  clerk  aforesaid  shall  adjourn  said  court  without  day. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and  ^^^^^^^ 
after  its  passage  and  approval. 
Approved,  December  30th,  1870. 


DIVORCE. 


CHAPTER  XVI. 

An  Act  Concerning  Divorces. 

Be  it  enacted  hy  the  Legislative  Assembly  of  the  Territory  of 

Dakota: 

Sec.  1.  Divorces  from  bed  and  board,  or  from  the  bonds  of  nworeos. 
matrimony,  may  be  granted: 
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tence Ist.  For  impotence  existing  at  the  time  of  marriage; 

^^•nfejMie  2d.  When  the  female  at  the  time  of  the  alleged  marriage 
"  was  under  the  age  of  fourteen  years,  and  the  alleged  marriage 
was  without  the  consent  of  her  parents,  or  guardian^  or  other 
persons  having  the  legal  custody  or  charge  of  her  person;  and 
when  such  marriage  was  not  voluntarily  ratified  on  her  part 
after  she  had  attained  the  age  of  fourteen  years; 
For  adultery.  au  act  of  adultery  by  either  of  the  parties;  but  no 

divorce  shall  be  granted  upon  the  application  of  the  party 
guilty  of  the  act  of  adultery  complained  of;  nor  if  it  appear 
to  the  court  that  the  adultery  complained  of  was  by  collusion 
of  the  parties;  nor  when  it  shall  appear  that  the  parties  have 
lived  and  voluntarily  cohabited  together  as  man  and  wife  after 
knowledge  of  the  act  of  adultery  complained  of; 

^or  ertreme  4th.  For  extreme  cruelty  in  either  party  (by  inflicting  upon 
the  other  grievous  bodily  or  mental  suffering),  or  for  habitual 
intemperance,  or  for  willful  desertion  by  either  party  for  a 
period  of  two  years,  or  when  having  the  ability  to  provide 
for  the  same,  and  failing  so  to  do  by  reason  of  his  idleness, 
profligacy  or  dissipation,  or  when  from  threatening  words  or 
acts,  the  weaker  party  feels  in  danger  of  bodily  iiyury ; 

Wben  consent    5th.  When  the  consent  of  either  of  the  parties  to  the  mar- 

Sbutoid?"'^   riage,  was  obtained  by  force,  fraud,  intimidation,  deception 
or  influence  of  stronger  minds; 
When  con-      6th.  lu  case  of  the  conviction  of  either  party  for  a  felony 

Tictedfor  «^  •  v  t 

felony.        after  marriage. 

Bithernarty  Sec.  2.  Either  party  may  be  a  witness  on  the  trial  of  such 
can  be        ^ctiou,  but  no  divorce  shall  be  granted  on  their  testimony 


unless  corrborated  by  other  evidence. 
Sec.  3.  This  act  shall  take  ettec 
fter  its  approval  ty  the  Govemoj 
Approved,  January  13th,  1871. 


When  to       Sec.  3.  This  act  shall  take  effect  and  be  in  force  from  and 
*        after  its  approval  ty  the  Governor. 
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CHAPTER  XVII. 


An  Act  Providing  for  Elections  and  to  Prescribe  the 
Canvass  and  Return  of  tiie  same. 

Be  it  enacted  hy  the  Legislaiive  Assefmhly  of  the  Territory  of 

Dakota : 

Section  1.  That  all  elections  hereafter  to  be  held  for  terri-  t"^''c5JidlIc??a 
torial,  district,  county,  precinct,  city,  and  other  officers  provi- 
ded by  law,  shall  be  held  and  conducted  in  the  manner  pre- 
scribed in  this  act. 

Sec.  2.  A  general  election  shall  be  held  in  the  several  elec-  ti^7wSn*heui 
tion  precincts  in  this  Territory,  on  the  second  Tuesday  in 
October  in  each  year,  at  which  there  shall  be  chosen  so  many 
of  the  following  named  officers  as  are  by  law  to  be  elected  in 
each  year,  that  is  to  say:   A  delegate  to  congress,  territorial 
officers,  members  of  the  legislative  assembly,  judges  of  pro- ^^^•^^^^jj'" 
bate,  district  attorneys,  sheriffs,  county  commissioners,  coro- 
ners, registers  of  deeds,  treasurers,  justices  of  the  peace,  con- 
stables, and  all  other  territorial,  district,  county,  precinct  and 
city  officers,  not  herein  enumerated,  that  may  by  law  be  pro- 
vided for.   Pj'ovtdedj  Jiotoeterj  That  members  of  both  branches  y^i^S^^^: 
of  the  Legislative  Assembly  shall  be  elected  at  the  regular 
election  in  October,  1872,  and  once  in  two  years  thereafter,  and 
shall  bold  their  respective  offices  for  the  term  of  two  years. 
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Coanty  com-  Sec.  3.  The  several  boards  of  county  commissioners  shall, 
c1ect/o"n  and  ^cspectivcly,  at  least  thirty  days  prior  to  the  general  election 

«»tabii8hpre-  in  each  year,  appoint  three  capable  and  discreet  persons,  pos- 
sessing the  qualifications  of  electors,  to  act  as  judges  of  elec- 
tion at  each  precinct  and  for  each  of  the  polls  of  election,  as 
provided  for  in  this  act,  and  when  necessary,  to  set  off  and 
establish  election  precincts  or  districts,  and  the  register  of 

isSw  of  dSSi.  deeds  of  the  several  counties  shall  make  out  and  deliver  to 
the  sheriff,  coroner,  or  other  person  that  may  be  designated 
by  the  board  of  county  commissioners  of  each  county,  imme- 
diately after  the  appointment  of  said  judges  of  election,  a 
notice  in  writing  thereof,  directed  to  the  judges  of  election  so 

•briX**'      appointed;  and  it  shall  be  the  duty  of  such  sheriff,  coroner, 

*  *  '  or  other  person  appointed  as  provided  in  this  section,  within 
ten  days  after  receiving  such  notice,  to  serve  the  same  upon 
each  of  the  said  judges  of  electiou. 

Judges  of       Sec.  4.  The  said  judges  shall  choose  two  persons  having 
chooee  clerks,  similar  qualifications  with  themselves,  to  act  as  clerks  of  the 
election.   The  said  judges  shall  be  and  continue  judges  of  all 
^  Tern  of  office  elcctious  of  civil  officcrs  to  be  held  at  their  respective  precincts, 
clerks.        until  other  judges  shall  be  appointed  as  hereinbefore  directed, 
and  the  said  clerks  of  election  may  continue  to  act  as  such 
during  the  pleasure  of  the  judges  of  election,  and  the  county 
commissioners  shall,  from  time  to  time,  fill  all  vacancies 
which  may  occur  in  the  office  of  judges  of  elections,  at  any 
election  precinct  within  their  respective  counties. 

Notice  to  he  Sec.  5.  The  registers  of  deeds  of  the  several  counties  shall, 
fStcrof  leSis'.  at  least  thirty  days  before  any  general  election,  and  at  least 
ten  days  before  any  special  election,  make  out  and  deliver  to 
the  sheriff,  coroner,  or  other  person  to  be  designated  by  them, 
of  their  respective  counties,  three  written  notices  thereof  for 
each  election  precinct;  said  notices  to  be,  as  nearly  as  circum- 
stances will  admit,  as  follows,  to-wit :   Notice  is  hereby  given, 

that  on  the  second  Tuesday,  the  day  of  

next,  at  the  house  of  in  the  town,  district,  or  pre- 
cinct of  in  the  county  of  ,  an  election 

to  be  held  for  territorial,  town  or  district  officers,  (naming  the 
offices  to  be  filled  as  the  case  may  be,)  which  election  will  be 
opened  at  nine  o'clock  in  the  morning  and  will  continue  open 
until  four  o'clock  in  the  afternoon  of  the  same  day. 
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Dated  this  

the  case  may  be.) 


day  of. 


,  A.  D. 


(as 


Signed,  A.  B.,  Register  of  Deeds. 


Sec.  6.  The  sheriff,  coroner  or  other  person  to  whom  such  offlccrtopoat 

each  noiiceSt 

notice  shall  be  delivered  as  aforesaid,  shall  put  up  in  three  of  JJg^J^*"^ 
the  most  public  places  in  each  town  or  district,  the  notice  re- 
ferring to  such  district,  precinct,  or  town,  at  least  twenty  days 
previous  to  the  time  of  holding  any  general  election,  and  at 
least  eight  days  previous  to  the  time  of  holding  any  special 
election,  and  in  cases  where  towns  or  districts  may  not  be  set 
off  by  law  as  election  precincts,  said  notices  shall  be  posted  as 
follows:  One  at  the  house  where  the  election  is  authorized  to 
be  held,  and  two  others  at  two  of  the  most  public  places  in 
that  vicinity  or  settlement. 

Sec.  7.  If  any  person  appointed  to  act  as  judge  of  election,  choow  jSdge  of 
as  aforesaid,  shall  neglect  or  refuse  to  be. sworn  to  act  in  such  JiJ^^J^^i? 
capacity,  or  shall  not  be  present,  the  place  of  such  person 
shall  be  filled  by  the  votes  of  such  qualified  electors  residing 
within  the  county,  town,  distri<jt  or  precinct,  as  may  then  be 
present,  at  the  place  of  election,  and  the  person  or  persons 
so  elected  to  fill  the  vacancy  or  vacancies,  shall  be  and  are 
hereby  vested,  for  that  election,  with  the  same  power  as  if  ap- 
pointed by  the  board  of  county  commissioners. 

Sec.  8.  Previous  to  votes  being  taken,  the  judges  and  tl^^j^JJ^^ 
clerks  of  the  election  shall  severally  take  an  oath,  in  the  fol-cierks. 
lowing  form,  to-wit:  I,  A.  B.,  do  solemnly  swear,  (or  affirm, 
as  the  case  may  be,)  that  I  will  perform  the  duties  of  judge, 
(or  clerk,  as  the  case  may  be)  according  to  law  and  the  best 
of  my  ability;  that  I  will  studiously  endeavor  to  prevent 
fraud,  deceit,  and  abuse  in  conducting  the  same. 

Sec.  9.  In  case  there  shall  be  no  judge  of  a  court  or  justice  ^whoU)jj^dj^ 
of  the  peace  present  at  the  opening  of  the  election,  or  in  case 
such  judge  or  justice  shall  be  appointed  judge  or  clerk  of  the 
election,  it  shall  be  lawful  for  the  judges  of  the  election,  and 
they  are  hereby  empowered  to  administer  the  oath  to  each 
other,  and  to  the  clerks  of  the  election;  and  the  person  ad- 
ministering oaths  shall  cause  an  entry  thereof  to  be  made  and 
subscribed  by  him  and  prefixed  to  the  poll  book. 
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fo^oy'nid*  elections  to  be  held  under  this  act,  the  polls 

and  eluded.  '  shall  be  Opened  at  the  houi  of  nine  o'clock  in  the  forenoon, 
and  continue  open  until  four  o'clock  in  the  afternoon  of  the 
same  day,  at  which  time  the  polls  shall  be  closed.  Thirty  min- 
utes before  the  closing  of  the  polls,  proclamation  shall  be 
made,  that  the  poll  will  be  closed  in  half  an  hour,  but  the 
j^Adjournmct  board  may,  in  their  discretion,  adjourn  the  polls  at  twelve 
o'clock,  noon,  for  one  hour,  (proclamation  of  the  same  being 
made.) 

refJSmg^lgai  ^EC.  11.  Any  board  of  judges  who  shall  willfully  and 
vole.  knowingly  reject  any  legal  vote,  shall  be  subject  to  a  fine  of 

fifty  dollars,  to  be  collected  before  any  justice  of  the  peace, 
for  the  use  of  common  schools,  on  the  complaint  and  proof  of 
any  person. 

Toung?Snd'  ^vcry  ele?ctor  shall  vote  by  ballot,  and  each  per- 

form  of  ballot,  qqu  oflTeriug  to  vote  shall  deliver  his  ballot  to  one  of  the 
judges  of  election,  in  presence  of  the  board.  The  ballot  shall 
be  a  paper  ticket,  which  shall  contain  written  or  printed,  or 
partly  written  and  partly  printed,  the  names  of  the  persons 
for  whom  the  electors  intend  to  vote,  and  shall  designate  the 
office  to  which  each  person  so  named  is  intended  by  him  to 
be  chosen;  but  no  ballot  shall  contain  a  greater  number  of 
names  of  persons  designated  to  any  office  than  there  are  per- 
sons to  be  chosen  at  the  election  to  fill  such  office. 

Yofid  f5?to'bo  "^^^  names  of  all  persons  voted  for  by  any  elector 

on  one  ticket,  at  any  general  election  or  special  election,  shall  be  on  one 
ballot. 

\JS^ilfcSl\-  Sec.  14.  If  any  person  offijring  to  vote  shall  be  challenged 
as  unqualified,  by  any  judge  or  clerk  of  election,  or  by  any- 
other  person  entitled  to  vote  at  the  same  poll,  the  board  of 
judges  shall  declare  to  the  person  so  challenged,  the  qualifi- 
cations of  an  elector;  if  such  person  shall  then  state  himself 
duly  qualified,  and  the  challenge  shall  not  be  withdrawn,  one 

^^oith  of  eiec-  of  the  judges  shall  tender  the  following  oath:  "  You  do  sol- 
emnly swear,  (or  affirm,  as  the  case  may  be,)  that  you  are 
twenty-one  years  of  age,  that  you  are  a  citizen  of  the  United 
States  (or  that  you  have  declared  your  intention  to  become  a 
citizen,  conformably  to  the  laws  of  the  United  States,  and  of 
this  Territory  on  the  subject  of  naturalization)  that  you  have 
resided  in  this  Territory  ninety  days,  and  in  this  county 
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twenty  days,  and  in  this  precinct  five  days  next  preceding  this 
election;  that  you  have  not  voted  at  this  election; "  and  if  any 
person  so  challenged  shall  refuse  to  take  such  oath  so  tender- 
ed, his  vote  shall  be  rejected,  and  after  taking  such  oath,  if 
the  judges  have  good  reason  to  believe  that  the  person  so 
offering  to  vote  is  not  a  l^gal  voter,  before  receiving  his  vote  reJSfro^SaThTo 
they  shall  require  him  to  subscribe  the  oath,  which  shall  be  ^ 
written  out  and  preserved  with  the  poll  books  for  future  refer- 
ence- 

Sec.  15.  If  any  person  so  offering  such  vote  shall  take  such  ^f^^]^ 
oath,  knowing  it  to  be  false,  he  shall  be  deemed  guilty  of 
willful  and  corrupt  perjury,  and  shall,  qn  conviction,  suffer 
such  punishment  as  now  is,  or  shall  hereafter  be  prescribed 
by  law  for  persons  guilty  of  perjury.  And  if  any  person  jjj^^jf'jy^^g. 
shall  vote  at  any  election  who  is  not  a  qualified  voter,  and 
knows  himself  to  be  disqualified,  he  shall  upon  conviction 
thereof,  be  confined  in  the  county  jail  of  said  county,  not 
more  than  six  months  nor  less  than  one  month,  and  if  there 
is  no  jail  in  said  county,  he  shall  be  confined  in  the  nearest 
place  kept  for  such  purpose  in  this  Territory;  he  shall  also 
forfeit  and  pay  into  the  county  treasury  of  the  county  in 
which  such  action  was  held,  for  the  use  of  common  schools,  a 
sum  not  exceeding  five  hundred  dollars,  nor  less  than  fifty 
dollars. 

Sec.  1G.  There  shall  be  provided  and  kept  by  the  judges 
each  election  precinct,  (at  the  expense  of  the  county  in  which  SSIf  aJ."**' 
such  precincts  are  situated,)  a  suitable  ballot  box  with  lock 
and  key. 

Sec.  17.  There  shall  be  an  opening  through  the  lid  of  such  style  of  baiiot 
box,  of  no  larger  size  than  shall  be  sufficient  to  admit  a  sin-  5? fidgel^"*^ 
gle  folded  ballot.  Before  opening  the  polls,  the  ballot  box 
shall  be  carefully  examined  by  the  judges  of  the  election,  that 
nothing  may  remain  therein;  it  shall  then  be  locked,  and  the 
key  thereof  delivered  to  one  of  the  judges  to  be  designated  by 
the  board,  and  shall  not  be  opened  during  the  election,  except 
in  the  manner  and  for  the  purposes  hereinafter  mentioned. 

Sec.  18.  When  a  ballot  shall  be  received,  one  of  the  judges  a/"^f,;^J,[J5ot 
without  opening  the  same,  or  permitting  it  to  be  opened  or 
examined  (except  to  ascertain  whether  it  be  a  single  ballot) 
shall  deposit  it  in  the  ballot  box. 
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poH  H6t*°  Each  clerk  of  election  shall  keep  a  poll  list  which 

shall  contain  the  names  of  all  the  persons  voting  at  such  elec- 
tion in  their  numerical  order. 

o?2dynm-'^*  ^^^^^  adjournment  of  the  polls  for  dinner,  the 

dmneJ?'  clcrks  shall  in  presence  of  the  judges,  compare  their  respec- 
tive poll  lists,  compute  and  set  down  the  number  of  votes, 
and  correct  all  mistakes  that  may  be  discovered,  according  to 
the  decision  of  the  board,  until  such  poll  lists  shall  be  made, 
in  all  respects,  to  correspond. 

protc^nnV'box  '^^^         ^^^^^  ^^^^      Opened  and  the  poll  list 

mem  f!)?™"    placed  therein;  and  said  box  shall  then  be  locked,  and  a  cov- 
dinner.        eriug  with  a  seal  placed  on  the  opening  in  the  lid  of  such 
box,  so  as  entirely  to  cover  the  same,  and  the  key  delivered  to 
one  of  the  judges,  and  the- box  to  another,  to  be  designated 
by  the  board. 

^^THeposiHon  Sec.  22.  The  judge  having  the  key  shall  keep  it  in  his  own 
i)ox*ic°  possession,  and  deliver  it  again  to  the  board  at  the  next 
opening  of  the  polls;  and  the  person  having  the  box  shall 
carefully  keep  it  without  opening  it,  or  suffering  it  to  be 
opened,  or  the  seal  thereof  to  be  broken  or  removed;  and 
shall  publicly  in  that  condition,  deliver  it  to  the  board  of 
judges  at  the  next  opening  of  the  poll,  when  the  seal  shall  be 
broken,  the  box  opened,  the  poll  lists  taken  out,  and  the  box 
again  locked. 

to^hSieng^^*  Sec.  23.  It  shall  be  the  duty  of  judge  of  election,  to  chal- 
lenge every  person  offering  to  vote,  whom  he  shall  know  or 
suspect  not  to  be  qualified  as  an  elector. 

ap^ifnt's^ecLii    Sec.  24.  Por  the  preservation  of  order,  as  well  as  to  secure 
Mdwrnmit    the  judges  and  clerks  from  insult  and  abuse,  it  shall  be  the 
imJdMiSie^iy*  duty  of  the  constable  or  constables  residing  in  the  town,  dis- 
condttct.       ^^.^j.     precinct,  and  should  no  constable  attend  at  such  elec- 
tions, the  judges  of  elections  are  hereby  authorized  and  em- 
powered to  appoint  one  or  more  special  constables  to  assist 
in  preserving  order  during  the  election;  and  the  judges  are 
hereby  authorized  to  enforce  a  fine  not  exceeding  fifty  dollars, 
on  any  person  or  persons  who  shall  conduct  in  a  disorderly 
or  riotous  manner,  and  shall  persist  in  such  conduct  after 
having  been  warned  of  the  consequences,  and  on  refusing  to 
pay  the  same,  to  commit  him  or  them  to  the  common  jail  of 
the  county,  for  any  time  not  exceeding  twenty  days,  or  until 
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the  same  shall  be  paid;  and  the  constable  to  whom  the  order 
shall  be  directed,  and  the  jailer  of  the  county,  are  hereby  re- 
quired to  execute  said  order,  and  receive  such  person  or  per- 
sons so  committed  as  though  it  had  been  issued  by  a  magis-  • 
trate  in  due  form  of  law. 

Sec.  25.  As  soon  as  the  poll  of  the  election  shall  be  finally  j^J;?^*^^^^^. 
closed,  the  judges  shall  immediately  proceed  to  canvass  the  p^""- 
vote  given  at  such  election,  and  the  canvass  shall  be  public, 
and  shall  be  continued  without  adjournment  until  completed. 

Sec.  26.  The  canvass  shall  commence  by  a  comparison  of  the  Manner  of 

conducting  tho 

poll  lists  from  the  commencement,  and  a  correction  of  anycanvaaa. 
mistake  that  may  be  found  therein,  until  they  shajl  be  found 
or  made  to  agree.  The  box  shall  then  be  opened  and  the 
ballots  contained  therein  be  taken  out  and  counted  by  the 
judges  unopened,  except  so  far  as  to  ascertain  whether  each 
ballot  is  single,  and  if  two  or  more  ballots  shall  be  found  so 
folded  togetlier  as  to  present  the  appearance  of  a  single  ballot, 
they  shall  be  laid  aside  until  the  count  of  the  ballot  shall  be 
completed;  and  if  upon  a  comparison  of  the  count  with  the 
poll  lists,  and  the  appearance  of  such  ballots,  a  majority  o^ 
such  judges  shall  be  of  opinion  that  the  ballots  thus  folded 
together  were  voted  by  one  elector,  they  shall  be  destroyed. 

Sec.  27.  If  the  ballots  in  the  box  shall  be  found  to  exceed 

wnere  Dailota 

in  number  the  whole  number  of  votes  on  the  poll  lists,  they  5fi|j2i.^*"'" 
shall  be  replaced  in  the  box,  after  being  purged  as  above,  and 
one  of  the  judges  shall  publicly  draw  out  and  destroy  there- 
from as  many  ballots,  unopened,  as  shall  be  equal  to  such 
excess. 

Sec.  28.  The  ballot  and  poll  list  agreeing,  or  being  made  to  ^Dnty  orciMka 
agree,  the  board  shall  then  proceed  to  count  and  ascertain  the 
number  of  votes  cast,  and  the  clerks  shall  set  down  in  their 
poll  books  the  name  of  every  person  voted  for,  written  at  full 
length,  the  office  for  which  such  person  received  such  votes, 
and  the  number  he  did  receive,  th6  number  being  expressed 
at  full  length,  such  entry  to  be  made,  as  nearly  as  circumstan- 
ces will  admit,  in  the  following  form,  to-wit:  "  At  an  election  ^J^^ 
held  at  the  house  of  A.  B.,  in  the  town,  district  or  precinct,  in 

the  county  of  ,  and  Territory  of  Dakota,  on  the  

day  of  ,  the  following  named  persons  received  the 

number  of  votes  annexed  to  their  respective  names,  for  the 
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Same.       followiug  described  offices,  to-wit:  A.  B.  had  votes  for 

delegate  to  congress;  C.  D.  had  votes  for  the  legislative 

council;  E.  F.  had  votes  for  member  of  the  house  of  rep- 
resentatives; G.  H.  had  votes  for  coroner;  I.  J.  had  

votes  for  sheriff;  K.  L.  had  votes  for  county  commission- 
er, (and  in  like  manner  for  any  other  persons  voted  for.)  Cer- 
tified by  us,  A.  B.,  C.  D.,  E.  F.,  judges  of  election.  Attest:  G, 
H.,  I.  K.,  clerks  of  election." 

TomfVoM  The  judges  of  election  shall  then  enclose  and  seal 

regLtwof  ^  one  of  the  poll  books,  and,  under  cover,  direct  the  same  to  the 
deodB.  register  of  deeds  of  the  county  in  which  such  election  was 
held,  and  the  packet  thus  sealed  shall  be  conveyed  by  one  of 
the  judges  or  clerks  of  election,  to  be  determined  by  lot  if  they 
cannot  otherwise  agree,  or  by  some  other  person  to  be  agreed 
upon  by  the  judges,  and  delivered  to  said  register  of  deeds,  at 
his  office,  within  three  days  after  the  closing  of  the  polls,  and 
the  other  poll  book,  together  with  the  ballots  and  ballot  box, 
deposited  with  the  chairman  of  the  board  of  county  commis- 
sioners; and  the  said  poll  book  shall  be  subject  to  inspection 
at  any  time  thereafter. 

neglect  to  Sec.  30.  If  auy  judgo  or  clerk  of  election,  after  being  de^u- 
W%htlr^^  ted  by  the  judges  of  election  at  which  he  shall  have  served  as 
deeds.  judge  or  clerk,  to  carry  the  poll  books  of  such  election  to  the 
register  of  deeds,  or  any  other  person  deputed  for  that  pur- 
pose, shall  fail  or  neglect  to  deliver  such  poll  book  to  the  said 
register  of  deeds,  within  the  time  specified  by  law,  safe  with 
the  seals  unbroken,  he  shall  for  every  such  offense,  forfeit  and 
pay  the  sum  of  five  hundred  dollars,  for  the  use  of  the  com- 
mon schools  in  said  county,  to  be  recovered  by  a  civil  action 
in  the  name  of  the  county  commissioners,  in  the  district  court, 
and  be  confined  in  the  county  jail  not  less  than  six  months. 

Sec.  31.  On  the  twentieth  day  after  the  close  of  any  election, 
or  as  soon  as  all  the  returns  are  received,  the  register  of  deeds, 
taking  to  his  assistance  a  majority  of  the  county  commis- 
sioners of  the  county,  or  the  probate  judge  and  one  county 
commissioner,  shall  proceed  to  open  said  returns  and  make 
abstracts  of  the  votes  in  the  following  manner;  the  abstract 
of  the  votes  for  delegate  to  congress  shall  be  on  one  sheet;  the 
abstract  of  votes  for  members  of  the  legislative  assembly 
shall  he  on  one  sheet;  the  abstract  of  votes  for  the  county  and 


Register  of 
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abstracts  of 
votes. 
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precinct  officers  shall  be  on  one  sheet;  and  it  shall  be  the  duty 
of  the  said  register  of  deeds,  immediately  to  make  out  a  cer- 
tificate of  election  to  each  of  the  persons  having  the  highest 
number  of  votes  for  members  of  the  legislative  assembly, 
county  and  precinct  officers,  respectively,  and  to  deliver  said 
certificate  to  the  person  entitled  to  it,  on  his  making  applica- 
tion to  the  register  at  ^lis  office:  Provided^  That  when  a  tie  j^Pr^<^^««^ing'i 
shall  exist  between  two  or  more  persons  for  the  council  and 
house  of  representatives,  the  register  of  deeds  shall  give 
notice  to  the  sheriff  of  the  county,  who  shall  immediately  ad- 
vertise another  election,  giving  at  least  ten  days  notice;  and  it 
shall  be  the  duty  of  the  register  of  deeds  of  each  county,  on 
the  receipt  of  the  returns  of  any  general  or  special  election  to 
make  out  his  certificate,  stating  therein  the  compensation  to  ^SJI'^ertifl? 
which  the  judges  and  clerks  of  election  maybe  entitled  for*^*'®* 
their  services,  and  lay  the  same  before  the  board  of  commis- 
sioners at  their  next  session,  and  the  said  board  shall  order 
the  compensation  aforesaid  to  be  paid  out  of  the  county 
treasury.   And  immediately  after  canvassing  the  returns  and  Regitterto 
making  the  abstracts  of  votes  as  provided  in  this  section,  the  to  secretary, 
register  of  deeds  shall  make  a  certified  copy  of  each  abstract, 
and  forward  the  same  to  the  secretary  of  the  Territory. 
Sec.  32.  If  the  requisite  number  of  county  officers  shall  not^  Dutyofregis- 


be  elected,  by  reason  of  two  or  more  persons  having  an  equal 
and  the  highest  number  of  votes  for  one  and  the  same  office, 
the  register  whose  duty  it  is  to  compare  the  polls,  shall  give 
notice  to  the  several  persons  so  having  the  highest  and  equal 
number  of  votes  to  attend  at  the  office  of  the  proper  register, 
at  the  time  to  be  appointed  by  the  said  register,  who  shall 
then  and  there  proceed  publicly  to  decide  by  lot,  which  of  the 
persons  so  having  an  equal  number  of  votes,  shall  be  declared 
duly  elected,  and  the  said  register  shall  make  and  deliver  to 
the  person  thus  declared  duly  elected  a  certificate  of  his  elec- 
tion as  hereinbefore  provided. 

Sec.  33.  And  it  shall  be  the  duty  of  the  secretary  of  the  Territorial 
Territory,  with  the  chief  justice  and  the  governor,  or  a  major- S^iVdSiiw. 
ity  of  them,  to  proceed  within  fifty  days  after  the  election,  to 
canvass  the  votes  for  delegate  to  congress,  and  other  Territo- 
rial officers,  and  the  governor  shall  grant  a  certificate  of  elec- 
fion  to  the  petson  having  the  highest  number  of  votes,  and 
shall  also  issue  a  proclamation  declaring  the  election  of  such 


ter  in  case  ol 
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person.  In  case  there  shall  be  no  choice  by  reason  of  any 
two  or  more  persons  having  an  equal  and  the  highest  number 
of  votes,  the  governor  shall,  by  proclamation,  order  a  new 
iioMo^bS*cw-  ^l^ion:  Provided,  That  if  either  of  the  persons  mentioned  in 
vasser.  ^Ms  section  as  canvassers  be  a  candidate  to  congress,  such 
person  shall  take  no  part  in  the  canvass  of  said  votes. 

DntyofBec-     Sec.  34.  If  the  rctuHis  of  election  of  any  organized  county 

reiary  when  re-  */        *j  ^ 

iei?eV^^  ^'  ^^^^  Territory  shall  not  be  received  at  the  office  of  the  sec- 
retary of  the  Territory  within  thirty  days  after  the  day  of 
election,  the  said  secretary  shall  forthwith  send  a  messenger 
to  the  register  of  deeds  of  such  county,  whose  duty  it  shall  be 
to  furnish  said  messenger  with  a  certified  copy  of  such  re- 
turns; and  the  said  messenger  shall  be  paid  out  of  the  treas- 

oFm^Men^gel^"  Territory  the  sum  of  ten  cents  per  mile  for  each 

mile  he  shall  necessarily  travel  in  going  to  and  returning  from 
the  office  of  the  said  register. 

^^ReBignations  Sec.  35.  Auy  pcrsou  who  shall  receive  a  certificate  of  his 
election  as  a  member  of  the  council  or  house  of  representa- 
tives of  the  legislative  assembly,  sherifl",  probate  judge,  regis- 
ter of  deeds,  coroner,  or  county  commissioner,  shall  be  at 
liberty  to  resign  such  office,  though  he  may  not  have  entered 
upon  the  execution  of  its  duties,  or  taken  the  requisite  oath 
of  office;  and  when  any  vacancy  shall  happen  in  the  office  of 
the  member  of  the  council  or  house  of  representatives  of  the 
legislative  assembly,  by  death,  resignation  or  otherwise,  it 
shall  be  the  duty  of  the  register  of  deeds  of  the  county  in 
which  the  vacancy  has  occurred,  to  officially  notify  the  gov- 
^^Goveraw  to  emor  thereof;  whereupon  the  governor  shall  issue  a  writ  of 
election.  election,  directed  "to  the  sheriff  of  the  county  or  district  in 
which  such  vacancy  shall  happen,  commanding  him  to  notify 
the  several  judges  of  election  in  his  county  or  district,  to  hold 
a  special  election  to  fill  such  vacancy  or  vacancies,  at  a  time 
ProvUo.  appointed  by  the  governor:  Promded^  That  if  there  be 

no  session  of  the  legislative  assembly  between  the  happening 
of  such  vacancy  or  vacancies  and  the  time  of  the  general  elec- 
tion, it  shall  not  be  necessary  to  order  a  special  election  to 
fill  such  vacancy;  and  when  any  vacancy  shall  happen  in  the 
office  of  delegate  to  congress  from  this  Territory,  it  shall  be 
the  duty  of  the  governor  to  issue  his  proclamation  appointing 
a  day  to  hold  a  special  election  to  fill  such  vacancy. 
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Sec.  36.  When  two  or  more  counties  are  united  in  one  coun-  t.fi°4^h°J;^{io 
cil  or  representative  district,  the  register  of  deeds  of  the  coun-  J^/iched .^"^ 
ty  last  established  shall,  witlun  thirty  days  after  the  day  of 
election,  attend  at  the  office  of  the  register  of  deeds  of  the 
senior  county,  and  in  conjunction  with  the  register  of  the 
senior  county,  or  counties,  shall  compare  the  votes  given  in 
the  several  counties  comprising  such  council  or  representative 
district,  and  said  registers  shall  immediately  make  out  a  cer- 
tificate of  the  person  or  persons  having  the  highest  number  of 
votes  in  such  counties,  for  member  or  members  of  the  council 
or  house  of  representatives  of  the  legislative  assembly,  which 
certificate  shall  be  delivered  to  the  person  entitled  to  it,  on  his 
application  to  the  register  of  deeds  of  the  senior  count/,  at 
his  office. 

Sec.  37.  Should  any  vacancy  happen  in  the  office  of  mem-  nntyoigov- 

*'  »f         rx-  ernor  in  ciiBO  of 

bers  of  the  council  or  house  of  representatives  of  the  legisla-  J^^^IJ^^ 
tive  assembly,  while  in  session,  by  death,  resignation,  re- 
moval, or  otherwise,  it  shall  be  the  duty  of  the  governor  im- 
mediately upon  receiving  official  notification  of  the  same,  to 
proceed  in  the  same  manner  as  is  prescribed  for  other  cases 
in  the  thirty -fifth  section  of  this  act. 

Sec.  38.  There  shall  be  allowed  out  of  the  county  treasury  ComDeneatloD 
of  each  county,  to  the  several  judges  and  clerks  of  election,  Siciksf lid 
two  dollars  per  day,  and  the  person  carrying  the  poll  books 
from  the  place  of  election  to  the  register's  office,  the  sum  of 
five  cents  per  mile  for  going  and  returning. 

Sec.  39.  If  a  vacancy  shall  occur  in  the  council  or  house  of  where  Tacan- 

cy  occnr«  in 

representatives  in  this  Territory,  for  any  cause,  and  if  the  Bj,bg].qa^I,V?®^ 
county  or  counties  comprising  the  district  in  which  such  va-  ti^pjoceid^^ 
cancy  has  happened,  shall  have  been  divided  after  the  elec- 
tion of  the  member  whose  seat  is  vacant,  and  before  the  elec- 
tion to  supply  the  vacancy,  such  election  shall  be  ordered  in  - 
every  county  in  which  any  part  of  the  original  county  or  dis- 
trict may  be  situated;  but  no  person  shall  be  permitted  to  whoshoiibe 
vote  at  such  election  who  does  not  at  the  time  reside  within 
the  limits  of  the  organized  county  or  district  in  which  such 
vacancy  occurred:  Provided^  That  nothing  herein  contained 
shall  be  so  construed  as  to  permit  any  person  to  vote  so  re- 
siding within  the  limits,  who  has  not  the  other  qualifications 
of  an  elector. 
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te?Sf^deed?^in  Sec.  40.  lu  cases  of  elections  to  fill  vacancies,  as  provided 
canvasiiing.  f^j.  ^j^jg  g^^j^  immediately  after  receiving  the  election  returns 
from  the  several  precincts,  the  register  of  deeds  shall,  as  pro- 
vided in  this  act,  proceed  to  canvass  the  votes  returned,  and 
without  delay  forward  to  the  secretary  of  tlie  Territory  the 
copies  of  the  abstracts  of  the  same. 

^^^12^7?^"-  election  returns  shall  be  refused  by  any  regis- 

rej5Srdie7»  Sr**  ter  of  deeds  for  the  reason  that  the  same  may  be  returned  or 
inrormaiiiiea.  delivered  to  him  in  any  other  than  the  manner  directed  in  this 
act;  nor  shall  he  refuse  to  include  any  returns  in  his  estimate 
of  votes  for  any  informality  in  holding  an  election,  or  making 
returns  thereof;  but  all  returns  shall  be  received  and  the  votes 
canvassed  by  such  register,  and  a  certificate  given  to  the  per- 
son or  persons  who  may,  by  such  returns,  have  the  greatest 
number  of  votes. 

offlc"J}lIvioiatr  j^^g®      clerk  of  election,  or  register  of 

iwa'^act!"' deeds,  or  any  other  person,  in  any  manner  concerned  in  con- 
ducting the  election,  shall  con-uptly  violate  any  of  the  pro- 
visions of  this  act,  he  shall  forfeit  and  pay  to  the  county  a 
sum  not  less  than  fifty  nor  more  than  five  hundred  dollars,  to 
be  recovered  by  a  civil  action  in  the  name  of  the  county  com- 
missioners of  the  proper  county,  which  money,  when  collec- 
ted, shall  be  for  the  support  of  common  schools  in  said 
county. 

menroTreOTiar  Seo.  43.  The  regular  term  of  office  for  all  county,  town,  or 
lerm  of  office,  pr^cinct  officers,  when  elected  for  a  full  term,  shall  commence 

on  the  first  day  of  January  next  succeeding  their  election. 
Where  elec-  But  if  the  office  to  which  he  was  elected  be  vacant  at  the  time 
«ncyf"^**    of  election,  even  if  he  was  not  elected  to  fill  a  vacancy,  he 

shall  forthwith  qualify,  as  prescribed  by  law,  and  enter  upon 

the  duties  of  his  office. 

m^qStSlrT'^  Sec.  44.  Any  of  the  Territorial,  county,  district,  or  precinct 
tld  o?ap5!)U-  officers  that  may  be  elected  or  appointed  to  fill  vacancies,  may 
qualify  and  enter  upon  the  duties  of  their  office  immediately 
thereafter,  and  when  elected,  they  may  hold  the  same  during 
the  unexpired  term  for  which  they  were  elected,  and  until 
their  successors  are  elected  and  qualified;  if  appointed,  they 
shall  hold  the  same  until  their  successors  are  elected  and  qual- 
ified. 
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Sec.  45.  In  all  elections  for  the  choice  of  any  officer,  unless  hii^?ng*fhe°'* 
it  is  othei-wise  expressly  provided,  the  person  having  the  be? o7*'o"er" 
highest  number  of  votes  for  any  office,  shall  be  deemed  to''^''*^*^' 
have  been  elected  to  that  office. 

Sec.  46.  During  the  day  on  which  any  general,  special,  ce^^^eVJifS^ 
town,  precinct,  or  charter  election  shall  be  held,  no  civil  pro- 
cess  shall  be  served  on  any  elector  entitled  to  vote  at  such 
election. 

Sec.  47.  The  register  of  deeds  shall  not  construe  the  stat-  cnnvaBscrs, 

"  ,  ,  of  whom  lo 

Tites  concerning  the  canvassing  of  the  election  returns,  so  as  J°^|oprocced 
to  decide  all  matters  of  law  and  fact  himself,  but  the  register 
aforesaid,  and  the  persons  called  to  his  assistance,  shall  con- 
stitute a  board,  a  majority  of  whom  shall  decide  all  matters 
of  disagreement,  and  the  said  board  shall  disregard  techni- 
calities, and  misspelling,  the  use  of  initial  letters,  or  abbre- 
viations of  the  name  of  candidates  for  office,  if  it  can  be  as- 
certained from  such  votes  for  whom  they  are  intended,  but 
they  shall  not  count  votes  polled  in  any  place  but  at  estab- hZlchln&w. 
lished  precincts,  and  a  breach  of  the  provisions  of  this  sec- 
tion shall  be  deemed  a  misdemeanor  in  office,  and  punished 
accordingly. 

Sec.  48.  It  shall  be  the  duty  of  the  register  of  deeds,  of  ^^fjf  JJ//* 
each  organized  county  in  this  Territory,  to  provide  uniform  5ook8,V. 
poll  books  for  the  use  of  his  county,  each  poll  book  contain- 
ing a  copy  of  the  law  prescribing  the  qualifications  of  elec- 
tors, and  so  much  of  this  act  as  relates  to  the  duties  of  judges 
and  clerks  of  election  and  the  penalties  imposed  for  offenses; 
also  containing  blanks  for  all  entries  required  to  be  made  in 
the  said  poll  books,  at  the  time  the  said  register  delivered 
notice  for  an  election  to  the  sheriff  of  his  county,  as  provi-  ^fd  boolfeVo' 
ded  for  in  this  act;  he  shall  also  deliver  to  the  sheriff  two   jud^j;  aS!^ 
copies  of  said'  poll  books  for  an  election  precinct,  and  the 
sheriff  shall  deliver  the  same  into  the  hands  of  one  of  the 
judges  of  election,  and  the  judges  of  election  receiving  the 
said  poll  books,  shall  deliver  or  cause  the  same  to  be  deliver- 
ed to  the  clerks  on  the  day  of  election. 

Sec.  49.  Every  male  person  above  the  age  of  twenty-one  en^jj^* 
years,  who  shall  have  been  a  resident  of  the  Territory  ninety 
days,  twenty  days  in  the  county,  and  five  days  in  the  precinct, 
next  preceding  the  election,  who  is  a  citizen  of  the  United 
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Dnty  of  pec- 
ret  ary  of  Ter- 
ritory. 


Who  shall  be  States,  or  who  has  declared  upon  oath  his  intention  to  become 

eniUled  to  vote  ^  ^ 

such,  and  shall  have  taken  an  oath  to  support  the  constitu- 
tion of  the  United  States,  and  persons  who  have  been  declared 
by  law  to  be  citizens  of  the  Territory,  and  shall  have  com- 
plied with  the  provisions  of  any  law  which  is  now  or  may  in 
future  be  in  force  relating  to  the  registration  of  voters,  shall 
be  entitled  to  vote;  and  all  persons  possessing  the  qualifica- 
eii^^elo*"^**  tions  mentioned  in  this  section,  and  who  have  resided  in  this 
offlce.         Territory  nine  months,  shall  be  eligible  to  any  office  in  the 
vot^?*'^**^     said  Territory:  Provided,  Tiowever,  That  persons  shall  vote  in 
the  precincts  where  they  reside  and  not  elsewhere. 

Sec.  50.  The  secretary  of  the  Territory  shall  at  least  thirty 
days  before  every  general  election,  transmit  to  the  registers 
of  deeds  of  the  several  counties,  blank  forms  and  envelopes 
for  all  returns  of  votes  required  to  be  made  to  his  office,  with 
such  printed  directions  on  the  envelopes  as  he  deems  necessa- 
ry for  the  guidance  and  direction  of  such  officers  in  making 
the  returns  according  to  law,  and  the  expense  of  printing  such 
blanks  and  envelopes  shall  be  paid  by  the  Territory. 

Sec.  51.  A  memorandum  of  the  date  of  the  reception  of  all 
returns  of  votes  at  the  secretary's  office  shall  be  made  at  said 
office  on  the  envelope  containing  them. 

Sec.  52.  Chapter  nine  of  the  laws  of  1866-7,  entitled  an  act 
to  amend  an  act  entitled  an  act  providing  for  elections  and  to 
prescribe  the  canvass  and  returns  of  the  same,  approved  Jan- 
uary 6th,  1866,  and  all  laws  heretofore  passed  by  the  Legisla- 
tive Assembly  of  the  Territory  of  Dakota,  relating  to  the 
manner  of  conducting  elections,  are  hereby  repealed. 

Sec.  53.  This  act  shall  take  eflfect  and  be  in  force  from  and 
after  its  passage  and  approval. 
Approved,  January  13th,  1871. 


Secretary  tp 
m&ko  memo- 
raudam. 


Certain  acta 
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CHAPTER  XVIII. 


An  Act  to  Punish  Offenses  Against  the  Right  of 

Suffrage. 

Be  it  enacted  by  the  Legislatwe  Assembly  of  the  Territory  of 

Dakota: 

Section  1.  If  any  person  offer  or  give  a  bribe  to  any  elec-  Pcnaityfor 

Aii.m      .^         i.-.  .       %  '         A       ±  offering  bribe 

tor  of  this  Temtory  for  the  purpose  of  inflnencmg  his  vote  JJ^eMn^g 
any  election  authorized  by  law;  and  if  any  elector  entitled  to  ^ 
vote  at  such  election  takes  or  receives  such  bribe,  he  shall  be 
punished  by  fine  not  exceeding  one  thousand  dollars,  and  not 
less  than  one  hundred  dollars,  and  be  imprisoned  in  the  coun- 
ty jail  not  exceeding  one  year  and  not  less  than  three  months. 

Sec.  2.  If  any  person  offer  or  give  or  loan  to  another  any  ^Pjjjj^^^f^o'^^ 
money  or  other  thing  of  value  to  induce  him  to  influence  any  |nfl««nce  eiec- 
elector  to  vote  in  a  particular  way  or  for  any  person  at  any 
such  election,  he  shall  be  punished  by  fine  not  exceeding  five 
hundred  dollars,  or  be  imprisoned  in  the  county  jail  not  ex- 
ceeding one  year,  or  by  both  fine  and  imprisonment  in  the  dis- 
cretion of  the  court. 

Sec.  3.  If  any  elector  vote  more  than  OAce  at  any  Section  ^F^j*Jjy  'or 
which  may  be  held  by  virtue  of  any  law  of  this  Territory,  he 
shall  be  punished  by  fine  not  exceeding  two  hundred  dollars, 
or  by  imprisonment  in  the  county  jail  not  exceeding  one  year. 

Sec.  4.  If  any  person  knowing  himself  not  to  be  qualified, 
vote  at  any  election  authorized  by  law,  he  shall  be  punished 
by  fine  not  exceeding  two  hundred  dollars,  or  by  imprison- 
ment in  the  county  jail  not  exceeding  six  months. 

Sec.  5,.  If  any  person  procure,  aid  or  assist,  counsel,  or  ad-  ,dviS^*^vSor 
vise  another  to  give  his  vote,  knowing  that  such  person  is  dis-  qnafiXedL*^ 
qualified,  he  shall  be  punished  by  fine  not  exceeding  five  hun- 
dred dollars  nor  less  than  fifty  dollars,  and  be  imprisoned  in 
the  county  jail  not  exceeding  one  year. 
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Sec.  6.  If  any  person  Tinlawfally  and  by  force,  or  threats, 
prevents  or  endeavors  to  prevent  an  elector  from  freely  giving 
his  vote  at  any  lawful  election  in  this  Territory,  he  shall  be 
punished  by  fine  not  exceeding  one  thousand  dollars  and  not 
less  than  fifty  dollars. 

Sec.  7.  If  any  person  give  or  offer  a  bribe  to  any  judge, 
clerk,  canvasser  or  other  officer  of  an  election  authorized  by 
law,  as  a  consideration  for  some  act  done  or  omitted  to  be 
done  contrary  to  his  official  duty,  in  relation  to  such  election, 
such  person  shall  be  punished  by  fine  not  exceeding  five  hun- 
dred dollars  and  imprisonment  in  the  county  jail  not  exceed- 
ing six  months. 

Sec  8.  If  any  person  procures  or  endeavors  to  procure  the 
vote  of  any  elector,  or  the  influence  of  any  person  or  other 
electors  at  any  election,  for  himself  or  for  any,  or  against  any, 
candidate,  by  means  of  violence,  threats  of  violence  or  threats 
of  withdrawing  custom  or  dealing  in  business  or  trade,  or  en- 
forcing ihe  pay  ment  of  debts,  or  bringing  a  suit  or  criminal 
prosecution,  or  any  other  threat  of  injury  to  be  inflicted  by 
him,  or  by  his  means,  he  shall  be  punished  by  tine  not  ex- 
ceeding one  thousand  dollars  and  by  imprisonment  not  ex- 
ceeding six  months. 

Sec  9.  Any  person  guilty  of  either  of  the  ofifenses  men- 
tioned in  sections  .one  and  two  of  this  act,  shall  hereafter  be 
forever  disfranchised  and  rendered  ineligible  to  any  office  of 
trust  or  profit  within  the  Territory  including  that  of  Delegate 
in  Congress. 

Sec  10.  No  person  shall  be  excused  from  testifying  upon 
a  prosecution  for  an  offense  mentioned  in  section  one  of  this 
act,  upon  the  ground  that  his  statement  might  tend  to  crimi- 
nate himself,  but  any  person  so  testifying  against  the  other 
party,  shall  thereafter  be  exempt  from  punishment  for  any 
such  offense  mentioned  in  said  section  one. 

Sec  11.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  approval. 
Approved,  January  13th,  1871. 
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CHAPTER  XIX. 


An  Act  to  Establish  a  Ditch  Fence  as  Lawful. 

Be  it  enacted  hy  tlie  Legislative  Asmnbly  of  the  Territory  of 

Dakota : 

Section  1.  That  a  ditch  so  excavated  as  to  tl^^ee  feet  ^ i^^wjpm^^ 
wide  on  the  surface,  three  and  one-half  feet  deep,  and  twelve 
inches  wide  on  the  bottom,  with  the  soil  taken  therefrom, 
placed  on  the  edge  of  one  side  of  the  ditch,  exclusively,  with 
,  one  post  placed  firmly  in  the  ground  not  a  greater  distance 
than  twelve  feet  apart,  with  one  rail,  pole  or  board,  attached 
firmly  thereto,  and  said  rail,  pole,  or  board,  to  be  not  less 
than  twelve  inches,  nor  more  than  eighteen  inches  from  the 
surface  of  the  soil  as  thrown  up. 

Sec.  2.  That  a  ditch  fence  made  as  described  in  section  one.  s*}^. 

'  shall  be  lawful 

shall  be  deemed  a  lawful  fence  when  in  good  repair. 
Approved,  January  11th,  1871. 
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CHAPTER  XX. 


An  Act  ALLowaNo  CoraxY  Commissioners  to  Extend 
Ferry  Leases,  and  fob  otber  purposes. 

Be  it  enacted  hy  tJie  Legislatwe  Assembly  of  the  Territory  of 

Dakota: 

•meided."*  ^^^^^  sectioB  two  of  chapter  sixteen  of  the  laws  of  1865-66, 
approved  Jannarj  12th,  1866,  be  amended  so  as  to  read  as 
follows: 

connry  com-    SECTION  1.  That  the  board  of  county  commissioners  of  the 

mUs loners  to 

fewest  county  to  whom  application  shall  be  made  for  a  Perry,  in  the 
manner  hereinafter  provided,  are  hereby  authorized,  and  it 
shall  be  their  duty  to  grant  a  lease  of  such  ferry,  for  a  term 
not  exceeding  fifteen  ye^s,  to  such  person  or  persons  who 
shall  bid  and  secure  the  payment  of  the  highest  amount  of 
rent  for  the  same,  such  lease  to  be  executed  by  the  said  board 
of  county  commissioners  as  lessors  and  such  highest  bidder 
or  bidders  as  lessees,  and  the  county  commissioners  of  any 
county  in  this  Territory  that  have  leased  to  any  person  or 
persons,  the  ferry  across  any  stream  or  streams  in  this  Terri- 
tory, shall  be  empowered  to  extend  to  such  person  or  persons 
the  lease  so  granted  to  any  person  or  persons  putting  in  a 
steam  ferry  at  the  same  rates  as  previously  paid:  Provided ^ 
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That  such  extended  time  shall  not  exceed  fifteen  years  from 
the  time  of  the  granting  of  the  first  lease,  and  that  when  in 
the  opinion  of  the  county  commissioners  of  the  connty  where- 
in such  lease  is  granted,  the  rates  fixed  by  law  for  crossing 
such  ferry  be  too  low,  they  shall  hare  the  right  to  fi:^  the  rates 
as  in  their  judgment  may  seem  just. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and  u^eA^t. 
after  its  passage  and  approval  by  the  Governor. 
Approved,  January  6th,  1871. 


An  Act  for  the  Protection  of  Fruit  and  for  other 


Be  it  enacted  by  the  LegUlalite  Assembly  of  tJie  Territory  of 

Dakota : 

Section  1.  That  if  any  person  or  persons  maliciously  or 
mischievously  enter  the  inclosure  of  any  person  with  the  in- 
tent  to  knock  off,  pick,  destroy  or  carry  away;  or  having  law- 
fully entered,  do  afterwards  wrongfully  knock  off,  pick,  de- 
stroy, or  carry  away  any  apples,  peaches,  pears,  plums, 
grapes,  or  other  fruit,  melons,  or  flower  of  any  tree,  shrub,  bush 
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injIfry't(7frSt  Or  vine,  he  shall  be  punished  for  the  first  offense,  by  a  fine  not 
and  trees.  |^gg  thaxi  five  dollars,  nor  exceeding  one  hundred  dollars  with 
the  costs  of  conviction,  or  by  imprisonment  in  the  county  jail 
not  exceeding  thirty  days ;  and  should  any  person  be  found 
guilty  of  a  second  violation  of  this  act,  the  fine  shall  not  be 
less  than  ten  dollars  and  cost  of  conviction  or  imprisonment 
as  above  provided. 
Same.  g^g^  2.  If  auy  person  maliciously  or  mischievously  enter 

the  inclosure  of  any  person  in  the  night  time,  and  knock  off, 
jjick,  destroy,  or  carry  away  any  apples,  peaches,pears,  plums, 
grapes  or  other  fruit,  melons  or  flower  of  any  tree,  shrub, 
bush  or  vine,  or  if  any  person  having  entered  the  inclosure  of 
another,  in  the  night-time  with  the  intent  to  knock  off,  pick, 
destroy,  or  caiTy  away  any  fruit  or  flower  as  aforesaid,  be 
actually  found  therein,  he  shall  on  conviction  thereof  be  pun- 
ished by  a  fine  not  less  than  twentj-five,  nor  to  exceed  one 
hundred  dollars,  and  costs  of  conviction;  or  by  imprisonment 
in  the  county  jail  not  exceeding  thirty  days. 

Bamc.  Sec.  3.  Be  it  farther  enacted^  That  if  any  person  malicious- 

ly or  mischievously  bruise,  break,  pull  up,  cut  down,  carry 
away,  destroy,  or  in  any  wise  injure  any  fruit  or  ornamental 
tree,  shrub,  vine,  or  material  for  hedge,  being,  growing,  or 
standing  on  the  land  of  another,  he  shall  be  punished  by  a 
fine  not  less  than  ten,  nor  exceeding  one  hundred  dollars  and 
cost  of  conviction,  or  by  imprisonment  in  the  county  jail  not 
exceeding  thirty  days. 

Certain  octB     Sec.  4.  All  acts  and  parts  of  acts  conflicting  with  this  act, 

ispvaicu . 


are  hereby  repealed. 
Sec.  5.  This  act  sh 
fter  its  passage  and 
Approved,  January  Tith,  1871. 


^^when  to        Sec.  5.  This  act  shall  take  effect  and  be  in  force  from  and 
^  ^         after  its  passage  and  approval  by  the  Governor. 
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CHAPTER  XXII. 


An  Act  to  Provide  for  the  Revocation  of  the  Appoint- 
ment OF  Guardians  in  Certain  Cases. 

Be  it  enacted  ly  the  Legislative  Assembly  of  t7ie  Territory  of 

Dakota : 

Section  1.  When  by  reason  of  incompetency  of  a  parent  Appointment 
to  have  the  custody  and  education  of  his  minor  child,' and  may  be  revoked 
another  person  has  been  appointed  guardian  of  such  minor, 
such  appointment  may  be  afterwards  revoked  at  any  time: 
Pracidedj  The  probate  court  shall  adjudge  the  parent  to  be  a 
competent  and  fit  person  to  have  the  care,  custody,  and  edu- 
cation of  such  minor  child. 

Sec.  2.  The  application  to  have  such  appointment  revoked,  t,?nX*rcvowI 
shall  be  made  in  writing,  and  whenever  the  parent  shall  make  iiade.''*"  ^ 
such  application  to  the  court,  he  shall  give  such  guardian 
a  notice  of  the  time  and  place  of  hearing  such  application,  in 
such  manner  as  the  court  shall  direct,  which  notice  shall  be 
given  or  served  on  the  guardian  at  least  twelve  days  before 
the  time  set  for  hearing  such  application. 

Sec.  3.  If  upon  the  hearing  of  such  application,  the  court  Duty  of  court, 
shall  be  of  the  opinion,  that  such  parent  is  then  a  competent 
and  fit  person  to  have  the  care  and  custody  of  such  child,  the 
court  shall  revoke  such  guardianship,  and  shall  order  such 
guardian,  to  deliver  up  the  custody  of  such  child  to  the 
parent,  within  such  time  as  such  court  shall  deem  reasonable 
and  proper. 
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tf^JSg^o'^'  Sec.  4.  If  said  guardian  shall  neglect  to  obey  such  order 
j«y  oiSer  of  witWu  the  time  specified,  the  court  may  issue  a  warrant  direc- 
ted to  any  sheriff,  or  constable  in  the  Territory,  requiring  him 
to  apprehend  and  imprison  such  guardian,  in  some  common 
jail  in  the  Territory,  until  he  shall  perform  such  order,  or  be 
delivered  in  due  course  of  law. 
Tojakecflfect,  Q^^.  5.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  approval. 


An  Act  to  Protect  Cultivated  Lands  and  Young  Tim- 
BRR  FROM  Trespassing  Animals  in  the  Territory  of 
Dakota. 

Be  it  enacted  hy  the  LegMatvee  Asseinbly  of  tTie  Territory  of 


^^AjimjifT^     Section  1.  That  any  person  owning,  or  having  in  his  or 
rjanningai     tjj^jy  charge,  or  possesslon,  any  horses,  mules,  cattle,  goats, 
sheep  or  swine,  or  any  such  animals  which  shall  trespass 
upon  any  cultivated  land,  or  young  timber,  either  fenced  in 
or  not  fenced,  belonging  to  any  person,  or  persons,  other  than 


Approved,  January  13th,  1871. 
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the  owners  of  such  animals,  within  the  Territory  of  Dakota,  a^^^JJ^^ 
snch  person  or  persons  owning  or  having  in  charge  or  posses* 
sion  such  trespassing  animal  or  animals,  shall  be  liable  to 
any  party  or  parties  sustaining  such  injury  for  all  damages 
he,  she  or  they  may  have  sustained  by  reason  of  such  tres- 
passing aforesaid,  to  be  recovered  in  a  civil  action,  before  any 
court  having  Jurisdiction  thereof,  in  the  county  where  such 
damage  may  have  occurred,  and  the  proceedings  shall  be  the 
same  in  all  respects,  as  in  other  civil  actions:  Protidedj  That 
no  exemption  laws  shall  apply  to  executions  issued  on  judg- 
ments, obtained  under,  or  by  virtue  of  the  provisions  of  this 
act. 

Sec.  2.  Any  person  occupying  or  cultivating  lands  shall  be  ^^^^J^;  *J^" 
considered  the  owner  thereof  in  any  action  under  the  provi-  wiSK^** 
sions  of  the  last  section. 

Sec.  3.  The  parties  sustaining  damage  done  by  animals  as  Nottcetobe 
mentioned  in  section  one,  before  commencing  an  action  there-  Si^animaTt^or 
on  shall  notify  the  owner  or  person  having  in  charge  such 
offending  animal  or  animals,  of  such  damage,  the  probable 
amount  thereof:  Promdedy  He  knows  to  whom  such  animal  or 
animals  belong* 

Sec.  4.  The  person  suffering  damage  done  by  animals  as  AnimaiB  do- 
mentioned  in  section  one,  may  retaih  and  keep  in  custody  ^^^^^'i* 
such  offending  animals  until  the  damage  and  costs  are  paid  damage  is  paid, 
or  until  good  and  sufficient  security  be  given  for  the  same; 
and  whenever  any  animal  or  animals  are  restrained  under 
this  act,  the  person  restraining  the  same  shall  forthwith  notify 
the  owner  or  person  in  whose  custody  the  same  was  at  the 
time  the  trespass  was  committed,  of  the  seizure  of  said  ani- 
mals, providing  the  owner  or  person  who  had  the  same  in 
charge  is  known  to  the  person  making  said  seizure. 

Sec.  5.  Upon  trial  of  an  action  under  the  provisions  of  sec-  upon  trial 
tion  one  of  this  act,  the  plaintiff  shall  prove  the  amount  of  proVillmon^^^^ 
damage  sustained,  and  if  he  has  restrained  and  kept  in  cus- 
tody  the  animals  committing  such  damage,  the  amount  of  ex- 
pense incurred  for  keeping  the  offending  animals,  and  any 
judgment  rendered  for  damages,  costs  and  expenses  against 
the  defendant  shall  be  a  lien  upon  the  animals  committing 
the  damage,  but  if  it  shall  appear  upon  the  trial  that  no  dam- 
age was  sustained,  judgment  shall  be  rendered  against  the 
plaintiff  for  cost  of  suit,  and  damage  sustained  by  defendant. 
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^j^D  certain  ^      Sec.  6.  If  upoii  tlie  trial  it  appears  that  the  defendant  is 
^HffSn*^^  not  the  owner  or  person  in  charge  of  such  offending  animals, 
di^r°  ^^^^'^^  ^®  shall  be  discharged  and  the  action  and  the  suit  may  pro- 
ceed as  against  a  defendant  whose  name  is  unknown,  and  if 
at  the  commencement  of  the  action,  the  plaintiff  does  not 
know  the  name  of  the  owner,  or  keeper  of  such  offending  ani- 
mals, he  may  bring  suit  against  a  defendant  unknown.  In 
How  notice  service  shall  be  made  by  publishing  a  copy  of  the 

ih^if bS2*n.'    notice,  in  a  weekly  newspaper,  if  there  is  one  published  in 
the  county,  and  if  not  by  posting  copies  of  the  notice  in  three 
of  the  most  public  places  within  the  county,  in  either  case  not 
less  than  ten  days  previous  to  the  day  of  trial, 
whenjudg.     Sec.  7.  And   after  judgment  shall  hare  been  rendered 

ment  1b  render*  " 

ed  against  an-  agaiust  the  dcffendaut  (unknown  as  aforesaid)  the  offendinc: 

known  defen-      °  ^  /  o 

bJsoid*  shall  be  sold,  as  in  other  civil  actions,  and  after  the 

said  judgment  and  costs  have  been  satisfied  if  there  is  a  sur- 
plus of  money,  it  shall  be  placed  in  the  hands  of  the  county 
treasurer,  and  if  the  defendant  does  not  appear  and  call  for 
the  same,  within  six  months  from  the  day  of  sal^,  it  shall  be 
placed  in  the  school  fund  for  the  use  of  the  public  schools  of 
said  county. 

goTSratS'au*"  ^-  "^^^^  govern  in  all  actions  and  proceedings 

ted  thircander  instituted  aud  prosccuted  under  the  provisions  thereof. 
Repeal.         Sec.  9.  All  acts  and  parts  of  acts  in  conflict  with  this  act 
are  hereby  reapealed. 

taS^XJt  ^^^^      ^\\b\\  take  effect  and  be  in  force  from  and 

after  the  first  day  of  April,  A.  D.  1871. 
Approved,  January  9th,  1871. 
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CHAPTER  XXIV. 


An  Act  to  Prevent  Certain  Animals  from  Running  at 

Large. 

Be  it  enacted  hy  the  Legidalive  Assemlly  of  the  Territory  of 

Dakota : 

Section  1.  That  no  bull  or  stallion  over  the  age  of  one  year,  Bniin  nnd 
shall  be  allowed  to  run  at  large;  and  such  animals  found  run- 
ning  at  large,  the  owner  thereof  shall  b«  liable  to  a  line  of  five 
dollars  for  the  first  offense,  and  ten  dollars  for  any  subsequent 
oflfense,  to  be  recovered  by  an  action  of  debt  before  any  justice 
of  the  peace  in  the  county.  Such  fine  or  fines  when  collected 
by  any  justice  of  the  peace,  shall  be  paid  into  the  county 
treasury  of  the  county  where  the  same  shall  have  been  collec- 
ted, and  the  same  shall  be  appropriated  for  the  benefit  of 
common  schools. 

Sec.  2.  Any  person  finding  such  animals  running  at  large  ^^snchnn^ma^e 
may  take  up  and  secure  the  same,  and  shall  give  public  notice  f^i^^l^H^ 
of  such  taking  up,  and  if  the  animal  so  taken  up  be  not^"**''*'*^^- 
claimed  within  fifteen  days,  and  the  fines  and  costs  of  taking 
up  and  keeping  paid,  may  castrate  the  same:  Provided,  The 
usual  precaution  be  used,  that  the  life  of  the  animal  be  not 
endangered  thereby  more  than  is  usual,  and  shall  be  entitled 
to  recover  from  the  owner  of  any  such  animal  for  castrating 
the  same,  the  sum  of  five  dollars  in  addition  to  a  reasonable 
compensation  for  taking  up  and  keeping,  and  shall  have  a 
lien  upon  said  animal  for  the  payment  of  the  same. 

Sec.  3.  The  owner  or  owners  of  any  such  bull  or  stallion,  ml?n?awe  fo?*" 
who  shall  suffer  or  permit  the  same  to  run  at  large,  contrary 
to  the  provisions  of  this  act,  shall  be  further  liable  for,  and 
pay  all  damages  which  any  person  may  sustain  in  conse- 
quence of  such  animals  running  at  large. 

Sec.  4.  This  act  shall  take  effect  and  be  in  force  from  and  taK^'omsii. 
after  its  passage  and  approval. 
Approved,  January  12th,  1871. 
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CHAPTER  XXV. 


Ak  Act  Establishing  a  Bureau  of  Immigration  for  thb 
Territory  of  Dakota. 

Be  it  CTuicted  hy  the  Legislative  Assembly  of  the  Territory  of 

Dakota: 

^Bum  of  im-    Section  1.  That  for  the  purposes  of  preparing  and  circula- 
created!*"     ting  information  concerning  the  Territory  of  Dakota  and  in- 
ducing immigration  thereto,  there  is  hereby  created  a  bureau 
of  immigration  which  shall  be  under  the  control  of  the  com- 
missioner of  immigration  for  the  Territory  of  Dakota. 

mulilm^r^'         ^*  ^  commissioner  of  immi- 

imnugnaon.  gratioR,  to  keep  a  rocord  of  his  official  acts,  and  to  exert  him- 
self faithftiUy  to  promote  the  interests  of  immigration  to  Da- 
kota, and  report  to  the  l^islature  during  the  first  week  of 
each  session,  the  result  of  his  labors,  together  with  sodi  sug- 
gestions as  he  may  deem  proper, 
fw  eo^gii?^         ^'  purposes  of  procuring  postage  stamps, 

Si^"5*cSL  stationery,  printed  circulars  and  such  other  materials  as  may 
immi£^^ii^  be  necessaiy  for  the  use  of  the  bureau,  the  commissioner  of 
immigration  shall  be  allowed  to  expend  two  hundred  doUars 
annually,  which  shall  be  paid  by  the  Territorial  treasurer 
from  any  fund  in  the  treasury,  upon  the  warrant  of  the  Ter- 
ritorial auditor. 
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Sec.  4.  That  James  S.  Foster  ifc  hereby  appointed  commis-^J»jn*^« s 
sioner  of  immigration  for  the  Territory  of  Dakota,  and  shall  Srll^ilfgraaon. 
hold  his  office  for  two  years  from  the  first  Monday  in  January, 
1871,  or  until  his  successor  is  elected  and  qualified. 

Sec.  5.  That  at  each  delegate  election  hereafter  there  shall  ^^JJf.S^^^i;!! 
be  elected  a  commissioner  of  immigration  who  shall  hold  his 
office  for  two  years  or  until  his  successor  is  elected  and  quali- 
fied. 

Sec.  6.  That  all  laws  or  parts  of  laws,  or  other  acts  in  con-  Hepcai. 
flict  with  the  provisions  of  this  act  are  hereby  repealed. 

Sec.  7.  This  act  shall  take  eflfeet  and  be  in  force  from  and  wbenl'*'*''^''''^' 
after  its  passage  and  approval. 
Approved,  January  6th,  1871. 


CHAPTER  XXYI. 

Ax  Act  Appkopriating  Money  eor  Publishing  and  Cir- 
culating Information  Concerning  tiie  Territory  of 
Dakota,  Under  the  Direction  of  the  Bureau  of  Immi- 
gration. 

Be  it  enacted  hy  the  Legislative  Assefinbly  of  the  Territory  of 

Dakota: 

Section  1.  That  the  sum  of  three  hundred  dollars  annually  p^^oney  appro- 
be  and  the  same  is  hereby  appropriated  for  the  purpose  of 
publishing  and  circulating  documents,  calculated  to  induce 
immigration  to  the  Territory  of  Dakota. 

Sec.  2.  That  the  commissioner  of  immigration  shall  have  Dmy  or  com- 
the  disbursement  of  the  same,  and  the  Territorial  auditor  ^mmigranon 
shall  audit  the  accounts  of  the  bureau  of  immigration  in  the  auditor, 
manner  as  other  Territorial  accounts  are  allowed. 

Sec.  3.  This  act  shall  take  eflfeet  from  and  after  its  passage  ta^^'ffeit. 
and  approval. 
Approved,  January  12th,  1871. 
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INSURANCE, 


CHAPTER  XXVII. 


An  Act  Providing  for  tiie  Service  of  Process  Upon 
Foreign  Insurance  Companies. 

Be  it  enacted  hy  the  Legidaiive  Assembly  of  the  Territory  of 

Dakota : 


Hotraervicc     SECTION  1.  That  in  addition  to  the  manner  now  provided 

of  process  upon  .  «  t      n        i  ^ 

foreign  insu-   bv  law,  scrvicc  01  summons  and  all  other  process  may  be 

ranee  compa-       •#  ?  x 

mSe"""^  made  upon  insurance  companies,  in  actions  brought  against 
them  in  this  Territory,  by  serving  the  same  upon  any  agent 
of  Buch  company  in  this  Territory,  in  case  there  be  such;  and 
in  case  there  be  no  such  agent  then  upon  the  person  who 
signs  the  policy  sued  upon,  as  such  agent,  and  by  depositing 
a  copy  thereof  in  the  post  office,  directed  to  the  general  agent 
of  such  company  at  the  place  where  such  general  agency  may 
be  situated. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  approval. 
Approved,  January  13th,  1871. 


When  to 
take  effect. 
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CHAPTER  XXVIII. 


An  Act  to  Repeal  Section  12  of  Chapter  15  of  tiie  Laws 
OF  1867-8,  Relating  to  Foreign  Insurance  Companies. 

Be  it  enacted  by  tTie  Legislative  AsseToUly  of  tJie  Territory  of 

Dakota : 

Section  1.  That  section  twelve  of  chapter  fifteen  of  the  ses-  ^section  12, 

*^  chapter  16. 

sion  laws  of  1867-8,  be  and  the  same  is  hereby  repealed.  wje*a?ld^'"^ 
Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and  when  to 

tftke  effsct 

after  its  passage  and  approval. 
Approved,  January  12th,  1871. 


JUDICIAL  DISTRICTS. 


CHAPTER  XXIX. 


An  Act  Defining  the  Judicial  Districts  of  the  Terri- 
tory OF  Dakota,  and  fixing  the  time  for  Holding  the 
Courts  in  said  Districts. 

Be  it  enacted  hy  the  Legislatiixe  Assembly  of  the  Territory  of 

Dakota : 

Section  1.  The  counties  of  Clay,  Union  and  Lincoln,  shall , 
constitute  the  first  judicial  district. 
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'    Sec.  2.  The  district  court  in  an3  for  the  county  of  Clay, 
"-'^     ^  ,  shall  be  held  at  the  county  seat  of  Clay  county,  on  the  second 
Tuesday  of  February  and  November  in  each  year. 

Time  of  hold-    Sec.  3.  The  district  court  in  and  for  the  county  of  Union, 

in;;  court  in  *^  ' 

uuioncoanty.  shall  bc  held  at  the  county  seat  of  Union  county,  on  the  first 
Tuesday  of  March  and  December  in  each  year. 

Time  oi  hold-    Sec.  4.  The  distrfct  court  in  and  for  tlie  county  of  Lincoln, 

ing  court  in         ,     ,  ^  ? 

Lincoln  county,  shall  bc  licld  at  tile  county  seat  of  Lincoln  county,  on  the 
Proviso.  first  Tuesday  of  April  and  October  in  each  year:  Promded^ 
That  the  judge  shall  only  hold  said  terms  in  the  aforesaid 
Lincoln  county,  on  receiving  notice  from  the  register  of  deeds 
of  said  Lincoln  county,  that  the  county  desires  such  term  of 
court. 

cirfdirAct^^"  ^*  "^^^  counties  of  Yankton,  Jayne,  Bon  Homme, 

Hutchinson,  Charles  Mix,  Minnehaha  and  Bulfalo,  and  all 
that  portion  of  the  Territory  of  Dakota  .not  included  in  any 
other  district,  shall  constitute  the  second  judicial  district. 

Time  of  hold-    Sec.  6.  The  district  court  in  and  for  the  county  of  Yankton, 

Ing  court  in  ' 

Y»»jky>n       shall  be  held  at  ^the  county  seat  of  Yankton  county  on  the 
second  Tuesday  of  April  and  October  in  each  year,  and  the 

atuchedf^''"^^  county  of  Jayne  shall  be  attached  to  the  county  of  Yankton 
for  judicial  purposes. 
Time  of  hold-    Sec.  7.  The  distrfct  court  in  and  for  the  county  of  Bon 

ing  court  in  <»  -r*  n- 

Bon  Homme    Homme,  shall  be  held  at  the  county  seat  of  Bon  Homme 

connty.  ' 

county  on  the  third  day  of  March  and  September  in  each  year, 
ch°?ie8"M?r'  and  the  counties  of  Hutchinson,  Charles  Mix,  and  Buffalo, 
SSic^hed!*''     shall  be  attached  to  the  county  of  Bon  Homme  for  judicial 

purposes. 

^Thwjudiciai    Sec.  8.  The  counties  of  Pembina,  Brookings  and  Duel, 
shall  constitute  the  third  judicial  district. 
Time  of  hold-    Sec.  9.  The  district  court  in  and  for  the  county  of  Pembina, 

ing  court  In 

^^bhia       shall  be  held  at  the  county  seat  of  Pembina  county,  on  the 


first  Tuesday  in  June  and  September  in  each  year. 


ing  wnrt  "^^^  district  court  in  and  for  the  county  of  Minne- 

ronmy'!*^*     haha,  shall  be  held  at  Sioux  Falls,  the  county  seat  of  Minne- 
haha county,  on  the  third  Tuesday  of  May  in  each  year. 

^^A«ached^^^     Sec.  11.  When  any  county  shall  be  attached  to  another 
pay  certain     couuty  for  judicial  purposes,  such  attached  county  shall  pay 
all  the  expenses  of  cases  originating  in  said  attached  counties. 
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Sec.  12.  Chapter  five  of  the  laws  of  18('&-9  is  hereby  re-  R«P«^«d. 
pealed. 

Sec.  13.  The  temis  of  the  court  provided  for  in  this  act, ,  Duration  of 

terms  of  court. 

shall  continue  as  long  as  the  business  of  the  court  shall  re- 
quire. 

Sec.  14.  That  the  judge  of  each  district  be  and  is  hereby  Jnageshaii 

ftppoint  clerks. 

authorized  to  appoint  a  clerk  of  the  court  for  each  county, 
within  his  district. 

Sec.  15.  Whenever  the  section  of  Country  known  as  the  Red  di2mt*?hin 
River  country,  shall  become  detached  from  the  southern  por-  r^JI"'*^ 
tion  of  the  Territory,  and  constituted  by  Congress  into  a  sep-  Sdltwhed!''^ 
arate  Territory,  then  at  that  time  the  third  judicial  district 
shall  be  comprised  of  the  counties  as  is  now  provided  by  law, 
and  the  district  court  therein  shall  be  held  at  such  times  and 
at  such  place  as  is  provided  in  section  7,  of  this  act. 

Sec  16.  The  district  court  in  and  for  the  county  of  Brook- ,nrc™urun°^^' 
ings,  shall  be  held  at  the  county  seat  of  Brookings  county,  county.  ^ 
on  the  first  Tuesday  of  July,  in  each  year:  Provided^  That  Proviw. 
the  judge  shall  only  hold  such  term,  on  notice  from  the  regis- 
ter of  deeds  of  aforesaid  county,  that  the  county  desires  such 
term  to  be  held  in  said  Brookings  county,  and  the  county  of 
Duel  shall  be  attached  to  Brookings  county  for  judicial  pur- 
poses. 

Sec.  17.  All  acts  and  parts  of  acts  in  conflict  with  this  act  conmctfnfic 

,        ,  ,    ,  act,  repealed. 

are  hereby  repealed. 

Sec.  18.  This  act  shall  take  eflFect  and  be  in  force  from  and  taS^fffeJt. 
after  its  passage. 

Approved,  January  13th,  1871. 
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CHAPTER  XXX. 


Joint  RESOLrxioN  in  Relation  to  the  Re-publication  of 
THE  Justices  Code  of  1865-66. 

Joint  resoln  Whereas,  The  volumes  of  laws  passed  by  the  session  of 
f!>?°re-pabiica^.  the  Legislature,  held  in  1865-66,  have  all  been  drawn  from  the 

tion  of  J  QBtlces     _  .  «iir«      .i  n 

code.  office  of  the  secretary  of  the  Territory;  and, 

Whereas,  There  are  a  number  of  laws  in  such  volume  now 
in  force,  but  practically  of  no  effect  in  consequence  of  the  loss 
and  absence  of  the  books  containing  them ;  and, 

Whereas,  There  is  a  constant  demand  for  the  various  vol- 
umes of  laws  of  this  Territory,  from  the  new  county  officers 
and  the  legal  fraternity;  therefore. 

Be  it  Resolved^  The  House  concurring,  that  the  secretary  of 
this  Territory  be  requested  and  authorized  to  publish  in  the 
volume  of  laws  of  this  present  session,  the  law  known  and 
designated  as  an  act  to  establish  the  courts,  and  define  the 
jurisdiction  of  justices  of  the  peace,  from  the  original  law  now 
in  his  office,  passed  at  the  said  session  of  1865-66. 

Approved,  January  13th,  1871. 
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CHAPTER  XXXI. 


An  Act  to  Establish  the  Courts  and  Define  the  Juris- 


Be  it  enacted  hy  the  Legislative  Assembly  of  the  Territory  of 


Section  1.  The  jurisdiction  of  justices  of  the  peace  in  all 
cases  shall,  unless  otherwise  directed  bylaw,  be.limited  to  theco'unty.  ° 
county  wherein  they  may  have  been  elected,  and  where  they 
shall  reside. 

Sec.  2.  Justices  of  the  peace  within  and  co-extensive  with  ^^power  of 
their  respective  counties,  shall  have  jurisdiction  and  author- 


1.  To  administer  an  oath  or  affirmation  authorized  or  re- 
quired by  law  to  be  administered; 

2.  To  take  the  acknowledgment  of  deeds,  mortgages,  and 
other  instruments  of  writing; 

3.  To  solemnize  marriages; 

4.  To  issue  subpoena  for  witnesses  and  coerce  their  atten- 
dance in  causes  or  matters  pending  before  them,  or  other 
cause  or  matter  wherein  they  may  be  required  to  take  deposi- 
tions; 

5.  To  try  the  action  for  forcible  entry  and  detention,  oi-  de- 
tention only,  of  real  property; 

6.  To  proceed  against  security  for  costs  and  bail  for  the  stay 
of  execution  on  their  dockets ; 

7.  To  issue  attachments,  and  proceed  against  the  goods  and 
effects  of  debtors  in  certain  cases; 

8.  To  issue  executions  on  judgments  rendered  by  them; 

9.  To  try  the  right  of  the  claimant  to  property  taken  in  ex- 
ecution or  on  attachment; 
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10.  Of  an  action  arising  on  contract  for  the  recovery  of 
money  only,  if  the  sum  claimed  does  not  exceed  one  hundred 
ydollars; 

11.  Of  an  action  for  damages  for  an  injury  to  the  person  or 
to  the  real  property,  or  for  taking,  detaining,  or  injuring  per- 
sonal property,  if  the  damages  claimed  do  not  exceed  one 
hundred  dollars; 

12.  Of  an  action  for  a  penalty  not  exceeding  one  hundred 
dollars,  given  by  the  statutes; 

13.  Of  an  action  upon  a  bond,  conditioned  for  the  payment 
of  money  not  exceeding  one  hundred  dollars,  though  the  pen- 
alty exceed  that  sum,  the  judgment  to  be  given  for  the  sum 
actually  due;  when  the  payments  are  to  be  made  by  install- 
ments, an  action  may  be  brought  for  such  installment  as  it  be- 
comes due; 

14.  Of  an  action  upon  a  surety  bond  or  undertaking  taken 
by  them,  if  the  penalty  do  not  exceed  one  hundred  dollars; 

15.  To  take  and  enter  judgment  on  the  confession  of  a  de- 
fendant when  the  amount  does  not  exceed  one  hundred  dol- 
lars; 

16.  In  all  civil  actions  to  be  brought  against  constable  or 
the  sureties  to  his  official  undertakings,  or  against  both,  for 
the  failure  of  any  constable  to  pay  over  any  money  by  him 
collected,  to  the  party  thereto  entitled,  or  for  any  neglect  of 
duty  by  such  constable  in  his  official  capacity,  when  the  sum 
sought  to  be  recovered  by  the  plaintiff  in  such  action,  shall 
not  exceed  one  hundred  dollars. 


jari?diction7n  ^'  Justices  of  the  peace  shall  not  have  cognizance  of 

certain  cases,    ^j^y  actiou: 

1.  To  recover  damages  for  an  assault,  or  assault  and  bat- 
tery where  the  damages  exceed  one  hundred  dollars; 


2.  In  actions  for  malicious  prosecution; 

3.  In  actions  against  justices  of  the  peace  or  other  officers 
for  misconduct  in  office,  except  in  cases  provided  in  this  act 
or  by  statute; 

4.  In  action  for  slander,  verbal  or  written; 

5.  In  actions  on  contract  for  real  estate; 

6.  In  actions  for  false  imprisonment; 
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7,  la  actions  for  libel,  or  criminal  conversation,  or  seduc- 
tion, or  upon  a  promise  to  marry,  except  in  cases  provided  by- 
statute; 

8.  Nor  in  actions  in  which  the  title  to  real  estate  is  sought 
to  be  recovered,  or  may  properly  be  drawn  in  question,  except 
actions  for  trespass  on  real  estate  which  are  provided  for  in 
this  act  or  by  statute. 

Sec.  4.  Every  justice  of  the  peace  shall  keep  his  office  in  Jl'^^^''^^^^ 
the  precinct  for  Which  he  may  be  elected,  and  not  elsewhere; 
but  he  may  issue  process  in  any  place  in  the  county. 

Sec.  5.  No  justice  of  the  peace  shall  hold  his  office  in  the  Jn^iicenotto 

!.•  •  XX  1  "L      i^.  hold  his  office 

same  room  with  a  practising  attorney,  unless  such  attorney  wuh  practising 
shall  be  his  law  partner;  and  in  that  case,  such  partner  shall  *^^°"*^** 
not  be  permitted  to  appear  or  practice  as  an  attorney,  in  any 
case  tried  before  such  justilie. 

Sec.  6.  Every  justice  of  the  peace  elected  in  any  precinct  in  Auihoriryand 
this  Territory,  after  qualifying,  is  hereby  authorized  to  hold  JSJticM? 
his  court  for  the  trial  of  all  actions  of  which  jurisdiction  is 
given  him  by  this  act,  and  to  hear,  try,  and  determine  the 
same  according  to  law;  and  for  that  purpose,  where  no  special 
provision  is  otherwise  made  law,  such  court  shall  be  vested 
with  all  the  necessary  powers  which  are  possessed  by  courts 
of  record  in  this  Territory;  and  all  laws  of  a  general  nature 
are  to  apply  to  such  justices'  court,  so  far  as  the  same  may 
be  applicable,  "  and  not  inconsistent  with  the  provisions  of 
this  act." 

COMMENCEMENT  OF  SUITS. — SERVICE  AND  RETURN  OF  PROCESS. 

Sec.  7.  Every  justice  of  the  peace  shall  keep  a  docket  in  jnaticei  to 
which  he  shall  enter:  and^wbat  to 

contain. 

1.  The  title  of  all  causes  commenced  before  him; 

2.  The  time  when  the  process  was  issued  against  the  defend- 
ant, and  the  particular  nature  thereof; 

3.  The  time  when  the  parties  appeared  before  him  either 
without,  or  upon  the  return  of  process; 

4.  A  brief  statement  of  the  nature  of  the  plaintiff's  demand, 
and  the  amount  claimed,  and  if  any  set-off  was  pleaded,  a  sim- 
ilar statement  of  the  set-off,  and  the  amount  estimated; 

6.  Every  adjournment,  stating  at  whose  request,  and  for 
what  time; 
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6.  The  time  when  the  trial  was  had,  stating  whether  the 
same  was  by  the  jury  or  by  the  justice; 

7.  The  verdict  of  the  jury,  and  when  rendered; 

8.  The  time  of  issuing  execution,  and  the  name  of  the  offi 
cer  to  whom  delivered,  and  an  account  of  the  debt,  damages 
and  costs,  and  the  fees  due  to  each  person  separately; 

9.  The  fact  of  an  appeal  having  been  made  and  allowed, 
and  when  made  and  allowed; 

10.  Satisfaction  of  judgment  when  made; 

11.  And  such  other  entries  as  may  be  material. 

Seg.  8.  Actions  before  justices  of  the  peace  are  commenced 
by  summons,  oy  by  the  appearance  and  agreement  of  the  par- 
ties without  summons.  In  the  former  the  action  is  deemed 
commenced  upon  delivery  of  the  writ  to  the  constable  to  be 
served;  and  he  shall  note  thereonr  the  time  of  receiving  the 
same.  In  the  latter  case,  the  action  is  deemed  commenced  at 
the  time  of  docketing  the  case.. 

Sec.  9.  When  a  guardian  to  the  suit  is  necessary,  he  must 
be  appointed  by  the  justice  as  follows: 

1.  If  the  infant  be  plaintiff,  the  appointment  must  be  made 
before  the  summons  is  issued,  upon  the  application  of  the  in- 
fant, if  he  be  of  the  age  of  fourteen  years  or  Upwards ;  if  un- 
der that  age,  upon  the  application  of  some  friend.  The  con- 
sent in  writing  of  the  guardian  to  be  appointed,  and  to  be  re- 
sponsible for  costs  if  he  fail  in  the  action,  must  be  filed  with 
the  justice; 

2.  If  the  infant  be  defendant,  the  guardian  must  be  appoint- 
ed before  the  trial.  It  is  the  right  of  the  infant  to  nominate 
his  own  guardian,  if  the  infant  be  over  fourteen  years  of  age, 
and  the  proposed  guardian  be  present  and  consent  in  writing 
to  be  appointed.  Otherwise  the  justice*  may  appoint  any- 
suitable  person  who  gives  such  consent.  ?: 

Sec.  10.  The  style  of  the  summons  shall  be:  "  The  Territo- 
ry of  Dakota,  county;"  it  shall  be  dated  the  day  it  is 

issued,  signed  by  the  justice  issuing  the  same,  directed  to  the 
constable  or  sheriff  of  the  proi)er  county  (except  in  case  a  pei^ 
son  is  deputed  to  serve  it,  in  which  case  it  shall  be  directed  to 
such  person),  must  contain  the  names  of  the  defendant  or  de- 
fendants, if  known;  if  unknown,  give  a  description  of  him  or 
them,  and  command  the  officer  or  person  serving  the  same,  to 
summon  the  defendant  or  defendants  to  appear  before  sudi 
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justice,  at  Tiis  office,  in  county,  at  a  time  specified 

tliCTein,  and  must  describe  the  plaintiff's  cause  of  action  in 

such  general  terms  as  to  apprise  the  defendant  of  the  nature 

of  the  claim  against  him,  and  there  shall  be  indorsed  on  the 

writ  the  amount  for  which  the  plaintiff  will  take  judgment  if 

the  defendant  fail  to  appear.   If  the  defendant  fail  io  appear,  fjfg  foj®"^^* 

judgment  shall  not  be  rendered  for  a  larger  amount  and  the 

costs. 

Sec.  11.  The  summons  must  be  returnable  not  more  than,  snmmone  re- 

tamable  when, 

twelve  days  from  its  date,  and  must  be  served  at  least  three  fi"  eredT 
days  before  the  time  of  appearance;  as  follows: 

1.  By  delivering  a  copy  of  this  summons  with  the  indorse- 
ment thereon  (certified  by  the  constable  or  person  serving  the 
same  to  be  a  true  copy),  to  the  defendant,  or  leaving  the  same 
at  his  usual  place  of  residence;  - 

2.  An  acknowledment  on  the  back  of  the  summons,  or  the 
voluntary  appearance  of  a  defendant,  is  equivalent  to  service. 

Sec.  12.  A  summons  against  a  corporation  may  be  served 
upon  the  president,  mayor,  chairman  of  the  board  of  direc-  corporation, 
tors  or  trustees,  or  other  chief  officer;  or,  if  its  chief  officer  be 
not  found  in  the  county,  upon  its  cashier,  treasurer,  secTetary, 
clerk,  or  managing  agent;  or,  if  none  of  the  aforesaid  officers 
can  be  found,  by  a  copy  left  at  the  office  or  usual  place  of 
business  of  such  corporation,  with  the  person  having  charge 
thereof. 

Sec.  13.  When  the  defendant  is  an  incorporated  insurance  sammons  on 
company,  and  the  action  is  brought  in  a  county  in  which  there  snrance  com- 
is  an  agency  thereof,  the  service  may  be  upon  the  chief  officer 
of  such  agency. 

Sec.  14.  When  the  defendant  is  ft  foreign  corporation,  hav-  on  acency  of 
ing  a  managing  agent  in  this  Territory,  the  service  may  be  up-  SiS!?'* 
on  such  agent. 

Sec.  15.  When  the  defendant  is  aminor  under  the  age  of  four-  When  defen- 
teen  years,  the  service  must  be  upon  him  and  upon  his  guar-^*°^^'*™*°°'* 
dian  or  father;  or  if  neither  of  these  can  be  found,  then  upon 
his  mother  or  person  having  the  care  or  control  of  the  infant, 
or  with  whom  he  lives.  If  neither  of  these  can  be  found,  or 
if  the  minor  be  no  mftrje  than  fourteen  years  of  age,  service  on 
him  alone  shall  be  sufficient.  The  manner  of  service  may  be 
the  same  as  in  the  case  of  adults. 
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em^SweJpS*^  Sec.  16.  Eveiy  justice  issuing  any  process  authorized  by  this 
J^Scmb"®  nW  iipon  being  satisfied  that  such  process  will  not  be  executed 
tain  casea.  f^^  want  of  au  ofHccr  to  be  had  in  time  to  execute  the  same, 
may  empower  any  suitable  person,  not  being  a  party  to  the 
suit,  to  execute  the  same,  by  an  indorsement  on  the  process, 
to  the  following  effect;  "  At  the  request  and  risk  of  the  plain- 
tiff, I  authorized  A.  B.  to  execute  and  return  this  writ.  E.  F., 
justice  of  the  peace;"  and  the  person  so  empowered  shall 
thereupon  possess  all  the  authority  of  a  constable  in  relation 
to  the  execution  of  such  process,  and  shall  be  subject  to  the 
same  obligations,  and  shall  receive  the  same  fees  for  his 
services. 

APPEARANCE. 

Of  appear-  Sec.  17.  The  parties  are  entitled  to  one  hour  in  which  to 
appear,  after  the  time  mentioned  in  the  summons  for  appear- 
ances, but  are  not  bound  to  remain  longer  than  that  time,  un- 
less both  parties  have  appeared,  and  the  justice  being  present, 
is  engaged  in  the  trial  of  another  cause.  In  such  case  the 
justice  may  postpone  the  time  of  appearance  until  the  close 
of  such  trial. 

PLEADINGS. 

Pleadlnfa       Sec.  18.  The  pleadings  in  justices'  courts  must  take  place  at 
piaS.       *  the  time  mentioned  in  the  summons  for  the  appearance  of  the 
parties,  or  at  such  time  thereafter,  not  exceeding  one  week,  as 
the  justice  may  appoint,  for  the  convenience  of  the  paities, 
and  by  their  consent. 

jnSic*e?°coIirte  pleadiugs  in  justices'  courts  are: 

•njmenjjed       1.  The  complaiut  by  the  plaintiff,  stating  the  cause  of  ac- 
tion; 

2.  The  answer  by  defendant,  stating  the  grounds  of  defense. 

3.  When  the  answer  sets  up  a  counter  claim  by  way  of  a 
set  off,  the  reply  by  the  plaintiff. 

Pleadings  Sec.  20.  The  pleadings  may  be  oral,  or  they  may  be  in  writ- 
iS^wriUn*^  ^ing;  if  oral,  the  substance  of  them  must  be  entered  by  the 
justice  in  his  docket;  if  in  writing,  they  must  be  filed  in  his 
office,  and  a  reference  to  them  made  in  his  docket;  they  are 
not  required  to  be  in  a  particular  form,  but  must  be  such  as 
to  enable  a  person  of  common  understanding  to  know  what 
ifi  intended. 
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Sec.  21.  The  complaint  must  state  in  a  plain  and  direct  complaint 

^  ^  what  to  contain 

manner  the  facts  constituting  the  cause  of  action. 

Sec.  22.  The  answer  must  contain  a  denial  of  all  the  mater-  ^J^^^^^l  ^^2t 
ial  facts  stated  in  the  complaint  which  the  defendant  believes  c'^ntain. 
to  be  untrue,  and  also  a  statement  in  a  plain  and  direct  man- 
ner of  any  other  facts  constituting  a  defense  or  a  counter 
claim,  by  way  of  set-off,  upon  which  an  action  might  be  brought 
by  the  defendant  against  the  plaintiff  in  a  justice's  court. 

Sec.  23.  When  the  answer  contains  a  counter  claim,  the  ,Rop|y  of 

plant  In  when 

plaintiff  may  reply,  denying  any  of  the  material  allegations  •"owed, 
relating  thereto. 

Sec.  24.  A  Matement  in  an  answer  or  reply  that  the  party  ^  Pleadings 

_  It  .A  .  ,  **o^  consirned 

has  not  sui^cient  knowledge  or  information  in  respect  to  a  ce^ain 
particular  allegation  in  the  previous  pleading  of  the  adverse 
party  to  form  a  belief,  is  equivalent  to  denial. 

Sec.  25.  When  the  cause  of  action  or  counter  claim  arises  written  in- 
upon  an  account  or  instrument  for  the  payment  of  money  pieaSTd.^ 
only,  it  is  sufficient  for  the  party  to  deliver  the  account  or  in- 
strument to  the  court;  and  to  state  that  there  is  due  to  him 
thereon  from  the  adverse  party,  a  specified  sum  which  he 
claims  to  recover,  or  set  off;  the  court  may  at  any  time  of  the 
pleading,  require  that  such  writing  or  account  be  exhibited  to  h,^,^^®^*** 
the  inspection  of  the  adverse  party,  with  liberty  to  copy  the  p«rty. 
same;  or  if  not  so  exhibited,  may  prohibit  its  being  after« 
wards  given  in  evidence. 

Sec.  26.  Every  complaint,  answer  or  reply  must  be  verified  Pleading* 
by  the  oath  of  the  party  pleading;  or  if  he  be  not  present,  fled  by  oath  of 
by  the  oath  of  his  agent  or  attorney,  to  the  effect  that  he  be- 
lieves  it  to  be  true;  the  verification  must  be  oral  or  in  writing, 
in  comformity  with  the  pleadings  verified. 

Sec.  27.  Every  material  allegation  in  a  complaint,  or  relat-  Statements  In 
ing  to  a  counter  claim  in  an  answer,  not  denied  by  the  plead-  ^^'^^j!^;^^^^ 
ing  of  the  adverse  party  must,  on  the  trial,  be  taken  to  be 
true  except  that  when  a  defendant  who  has  not  been  served 
with  a  copy  of  the  complaint  with  the  summons  fails  to  ap- 
pear and  answer,  the  plaintiff  cannot  recover  without  proving 
his  casa 

Sec.  28.  Either  party  may  object  to  a  pleading  of  his  ad-  DefectiTe 
versary,  or  to  any  part  thereof,  that  it  is  not  sufficiently  ex-  SbjwtSf  to.*'^'' 
plicit  to  enable  him  to  understand  it,  or  that  it  contains  no 
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cause  of  action  or  defense,  although  it  be  taken  aa  true.  If 
the  court  deem  the  objection  well  founded,  it  must  order  the 
pleadings  to  be  amended,  and  if  the  party  refuse  to  amend, 
the  defective  pleading  must  be  disregarded. 

Variance  be-    gEc.  29.  A  Variance  between  the  proof  on  the  trial  and  the 

tween  proof  ana 

SiaregHSed.  ^  allegations  in  the  pleadings,  must  be  disregarded  as  immate- 
rial, unless  the  court  be  satisfied  that  the  adverse  party  has 
been  biased  to  his  prejudice  thereby. 

of^VTeldtSie"*'    Sec.  30.  That  pleadings  may  be  amended  at  any  time  be- 
when  allowed,  fore  the  trial,  or  during  the  trial,  or  upon  appeal  to  supply 
any  deficiency  or  omission  in  the  allegation  or  denial,  neces- 
sary to  support  the  action  or  defense,  when,  by  such  amend- 
ment substantial  justice  will  be  promoted.   If  the  amendment 
be  made  after  the  issue,  and  it  be  made  to  appear  to  the  sat- 
isfaction of  the  court  that  an  adjournment  is  necessary  to  the 
adverse  party,  in  consequence  of  such  an  amendment,  an  ad- 
journment may  be  granted.   The  court  may  also,  in  its  dis- 
coata  allowed  crctiou,  require  as  a  condition  for  an  amendment,  the  payment 
meSt  if  new!!-  of  costs  to  the  adverse  party,  to  be  fixed  by  the  court,  not 
more  than  three  dollars ;  but  such  payment  cannot  be  required 
unless  an  adjournment  is  made  necessary  by  the  amendment; 
nor  can  an  amendment  be  allowed  after  a  witness  is  sworn  on 
a  trial,  when  an  adjournment  will  be  made  necessary. 

when'^aST^'^n  ^EC.  31.  Whcu  the  plcadings  of  the  parties  shall  have  ta- 
wV*'™'  ken  place,  the  justice  shall,  upon  the  application  of  either  par- 
ty, if  sufficient  cause  be  shown  upon  oath,  adjourn  the  case 
for  any  time  not  exceeding  thirty  days;  and  upon  an  adjourn- 
ment all  costs  for  the  travel,  attendance  of  witnesses,  serving 
of  subpenas,  &c.,  shall  be  noted  upon  the  docket  to  abide  the 
final  decision  of  the  case. 

When  the       Sec.  32.  If  it  appear,  on  the  trial  of  any  cause  before  a  ius- 

tttletolanda  \  .       a-,  -» 

come^  In  ^qnea-  ticc  of  the  pcacc,  from  the  evidence  of  either  party,  that  the 
how'to proceed,  title  to  lauds  is  iu  question,  which  title  shall  be  disputed  by 
the  other  party,  the  justice  shall  immediately  make  an  entry 
thereof,  in  his  docket,  and  cease  all  further  proceeding  in  the 
cause,  and  shall  certify  and  return  to  the  district  court  of  the 
county  a  transcript  of  all  the  entries  made  in  his  docket  rela- 
ting to  the  case,  together  with  all  the  process  and  other  papers 
relating  to  the  suit,  in  the  same  manner,  and  within  the  same 
time  as  upon  an  appeal ;  and  thereupon  the  district  court  shall 
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proceed  in  the  cause  to  find  judgment  and  execution,  the  same 
as  if  the  said  suit  had  been  originally  commenced  therein, 
and  the  costs  shall  abide  the  event  of  the  suit, 

Sec.  33.  Every  adjournment  after  the  first,  shall  be  for  such 
reasonable  time  as  will  enable  the  party  to  procure  such  ab- 
sent testimony  or  witness,  as  may  be  necessary  and  material 
which  the  party  applying  for  the  adjournment  shall  not  have 
been  able  to  procure  by  the  use  of  proper  diligence  ;  and  shall 
be  at  the  cost  of  the  party  applying  therefor,  unless  other 
wise  ordered  by  the  justice. 


'  Sec.  34.  Counter  claims  which  the  defendant  may  have  ^^when^conn- 
against  the  plaintiff,  may  be*  set  off  in  the  following  cases,  """^ 
and  under  the  following  circumstances: 

1.  It  must  be  a  demand  arising  upon  a  judgment,  or  upon  a 
contract,  express  or  implied,  whether  such  contract  be  written 
or  unwriten,  sealed,  or  without  a  seal,  and  if  it  be  founded 
upon  a  bond  or  other  contract  having  a  penalty,  the  sum 
equitably  due  by  virtue  of  condition  only  shall  be  set  off. 

2.  It  must  be  due  to  him  in  his  own  right,  either  as  being 
the  original  creditor  or  payee,  or  as  being  the  assignee  and 
owner  of  the  demand. 

3.  It  must  be  for  real  estate  sold,  or  for  money  paid,  or  ser- 
vices done;  or  if  it  be  not  such  a  demand,  the  amount  must 
be  liquidated,  or  be  capable  of  being  liquidated  by  calcula- 


4.  It  must  have  existed  at  the  time  of  the  commencement  of 
the  suit,  and  n^ust  then  have  belonged  to  the  defendant. 

5.  It  can  only  be  allowed:  in  actions  founded  upon  demands 
which  could  themselves  be  the  subject  of  set-off  according  to 
law. 

6.  If  there  be  several  defendants,  the  demands  set  off  must 
be  due  to  all  of  them  jointly. 

7:  It  must  be  a  demand  existing  against  the  plaintiff  in  the 
action,  unless  the  suit  be  brought  in  the  name  of  a  plaintiff 
who  has  no  real  interest  in  the  contract  upon  which  the  suit 
is  founded,  in  which  case  no  set-off  of  a  demand  against  the 
plaintiff  shall  be  allowed,  unless  as  hereinafter  specified. 


SET-OFFS. 
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8.  If  the  action  be  founded  upon  a  contract,  other  than  a 
negotiable  promissory  note,  or  bill  of  exchange,  which  has 
been  assigned  by  the  plaintiff,  a  demand  against  such  plain- 
tiff, or  any  asignee  of  such  contract  at  the  time  of  assignment 
thereof,  and  belonging  to  the  defendant  in  good  faith,  before 
notice  of  such  assignment,  may  be  set  off  to  the  amount  of 
the  plaintiff's  debt,  if  the  demands  be  such  as  might  have  been 
set  off  against  such  plaintiff  or  assignee,  while  the  contract 
belonged  to  him. 

Claim  against  Sec.  35.  If  the  actiou  be  upon  a  negotiable  promissory  note, 
note,  when  may  Or  bill  of  exchange  which  has  been  assigned  to  the  plaintiff, 
be  set  oflt  ^^^^^  becomes  due,  a  set-off  to  the  amount  of  the  plaintLflTs 
debt  may  be  made  of  a  demand  existing  against  any  person 
or  persons,  who  shall  have  assigned  or  transferred  such  note 
or  bill  after  it  became  due,  if  the  demand  be  such  as  mi^ht 
have  been  set  off  against  the  assignor,  while  the  note  or  bill 
belonged  to  him. 

Set  off  when    ^EC.  36.  If  the  plaintiff  be  a  trustee  for  any  other,  or  if  the 
t?u8tec?°when^^  suit  be  iu  the  name  of  the  plaintiff  who  has  no  real  interest  in 
allowed.       ^YiG  coutract  upon  which  the  suit  is  founded,  so  much  of  a  de- 
mand existing  against  those  whom  the  plaintiff  represents,  or 
for  those  whose  benefit  the  action  is  brought  may  be  set  off  as 
will  satisfy  the  plaintiff's  debt,  if  the  same  might  have  been 
set  off  in  an  action  brought  by  those  beneficially  interested. 
To  entitle  de-    ^EC.  37.  To  eutictl  a  defendant  to  a  set-off  of  any  counter- 
S^1fe°mIi»t'Si"  claim  he  may  have  against  the  plaintiff,  he  must  specifically 
&awcr."*°**  and  clearly  allege  the  same  in  his  answer,  stating  the  partic- 
ular items  of  such  counter  claim;  but  no  set  off  shall  be  al- 
lowed by  a  justice's  court,  unless  the  same  shall  be  alleged  in 
the  defendant's  answer  as  required  in  this  section. 
Judgment       Sec.  38.  If  the  amount  of  the  set-off  duly  established  be 
provided,      equal  to  the  plaintiff's  debt  or  demand,  judgment  shall  be  en- 
tered that  plaintiff  take  nothing  by  his  action,  if  it  be  less 
than  the  plaintiff's  debt  or  demand,  the  plaintiff  shall  have 
judgment  for  the  residue  only. 
Judgment       Seo.  39.  If  there  be  found  a  balance  due  from  the  plaintiff 
r^'blfan^'due  lu  the  actlou  to  the  defendant,  judgment  shall  be  rendered  for 
defendant.  defendant  for  the  amount  thereof;  but  no  such  judgment 

shall  be  rendered  against  the  plaintiff  where  the  contract  which 
is  the  subject  of  the  suit  shall  have  been  assigned  before  the 
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commencement  of  such  snit,  nor  for  any  balance  dne  from  any 
other  person  than  the  plaintiff  in  the  action. 

BILL  OF  PARTICULARS. 

Sec.  40.  In  all  snits  before  a  jnstice  of  the  peace,  on  an  ac-  to'i^fiSi 
connt,  the  plaintiff,  his  agent  or  attorney,  shall  file  with  Buch^y*^*^^*'^**'*- 
jnstice  a  bill  of  the  particulars  of  his  demand;  and  the  defen- 
dant, if  required  by  the  plaintiff,  his  agent  or  attorney,  shall 
file  a  like  bill  of  the  particulars  he  may  claim,  as  a  set-off; 
and  the  evidence  on  the  trial  shall  be  confined  to  the  items  set 
forth  in  said  bills. 

.   Sec.  41.  The  bill  of  particulars  must  state,  in  a  plain  and  state  what, 
direct  manner,  the  facts  constituting  the  cause  of  action,  or  the 
claim  to  be  set  off. 

Sec.  42.  The  bill  of  particulars  may  be  amended  at  any  menifto* b?n». 
time  before  the  trial,  or  during  the  trial,  or  upon  appeal,  to 
supply  any  deficiency,  or  omission  in  the  items,  when,  by  such 
amendments,  substantial  justice  will  be  promoted.  If  the 
amendment  be  made  at  the  time  of,  or  during  the  trial,  and  it 
be  made  to  appear,  to  the  satisfaction  of  the  justice,  by  oath, 
that  an  adjournment  is  necessary  to  the  adverse  party,  in 
consequence  of  such  amendment,  an  adjournment  must  be 
granted.  The  justice  may  also,  in  his  discretion  require,  as  a 
condition  of  an  amendment,  the  payment  of  costs  to  the  ad- 
verse party,  to  be  fixed  by  the  justice;  but  such  payment  can- 
not be  required,  unless  an  adjournment  is  made  necessary  by 
the  amendment. 

witnesses  and  depositions. 

Sec  43.  Any  justice  of  the  peace  may  issue  subpoenas  to ,  »»y« 
compel  the  attendance  of  witnesses  to  give  evidence  on  any  {^J^gJ^"** 
trial  pending  before  himself,  or  for  the  purpose  of  taking 
depositions,  or  to  perpetuate  testimony. 

Sec.  44.  A  subpoena  may  be  served  by  a  sheriff,  coroner,  ^^^^^^^ 
constable  or  any  other  person,  and  shall  be  served  by  reading 
the  same  or  stating  the  contents  thereof  tathe  witness,  or  by 
leaving  a  copy  thereof  at  his  usual  place  of  residence. 

Sec  45.  When  not  served  by  an  officer  or  some  person  de-  Nofee»  to  be 

*  ^  ■       chared  in  cer* 

puted  for  that  purpose  by  a  justice  of  the  peace,  no  fees  shall  cases. 
'  be  charged  in  the  suit  for  serving  it. 
58 
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feJr*2fwimSM  witness,  having  been  subpoenaed,  attend 

in  certain  caaes  ^j^^  jqq^  examined  by  either  party,  the  costs  of  such  wit- 
ness shall  be  paid  by  the  party  ordering  the  subpoena,  unless 
the  adverse  party,  by  confessing  the  matter  or  otherwise,  ren- 
der unnecessary  the  examination  of  such  witness. 

hivT^wxo  Sec.  47.  ,Whenever  it  shall  appear  to  the  satifaction  of  the 
iScntfoiwu-  justice  by  proof  made  before  him,  that  any  person  duly  sub; 
iSTpJir.**"*  poenaed  to  appear  before  him  in  a  suit,  shall  have  failed  with- 
out a  just  cause  to  attend  as  a  witness  in  conformity  to  such 
subpoena,  and  the  party  in  whose  behalf  such  subpoena  was 
issued^  or  his  agent,  shall  make  oath  that  the  testimony  of 
such  witness  is  material^  the  justice  shall  have  power  to  issue 
an  attachment  to  compel  the  attendance  of  such  witness: 
Provided,  Twweoer^  That  no  attachment  shall  issue  against  a 
witness  unless  his  mileage  and  one  day's  attendance  has  been 
tendered  or  paid  in  advance.  ' 

Howattacb-  Sec.  48.  Every  such  attachment  shall  be  executed  in  the 
who  to^w  fw«  8^^®  manner  as  a  warrant,  and  the  fees  of  the  officer  for  issu- 
for  same.  i^g  and  serviug  the  same,  shall  be  paid  by  the  person  against 
whom  the  same  was  issued,  unless  he  show  reasonable  cause 
to  the  satisfaction  of  the  justice,  for  his  omission  to  attend, 
in  which  cdse  the  party  requiring  such  attachment,  shall  pay 
all  costs  of  such  attachment. 

im^w^n^rin  Sec.  49.  When  a  person  arrested  is  brought  before  the  jus- 
eertain  ca^s.  ^^^^  whcu  a  persou  iu  attendance  refuses  to  testify  as  a  wit- 
ness, and  no  valid  excuse  be  shown,  the  justice  may  impose  a 
fine  on  him  not  exceeding  five  dollars.  An  entry  of  such  fine 
stating  the  reason  therefor,  must  be  made  by  the  justice  in  his 
docket,  and  thereupon  shall  have  the  effect  of  a  judgment  in 
favor  of  the  Territory  of  Dakota  against  the  delinquent,  and 
may  be  enforced  against  his  person  or  property.  Said  money 
so  collected  shall  be  paid  into  the  county  treasury,  fi3r  the 
support  of  common  schools  in  said  county. 

jdfdlSil^SI*  Sec.  50.  Every  person  subpoenaed  as  aforesaid,  and  neglect- 
ing to  appear,  shall  also  be  liable  to  the  party  in  whose  be- 
half he  may  have  been  subpoenaed,  for  damages  which  such 
party  may  have  sustained  by  his  non-appearance:  Promded, 
That  said  witness  had  one  day's  attendance  and  his  mileage 
tendered  or  paid  in  advance. 
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Sec.  51.  Either  party  in  any  civil  suit  pending  before  a  jus*  „J^{i5^J*„» 
tice,  may,  upon  notice,  cause  the  deposition  of  any  witness 
therein,  to  be  taken  by  any  judge  or  justice  of  tHe  peace,  of 
any  county  in  this  Territory  where  the  said  witness  may  be. 

Sec.  62.  The  deposition  shall  be  taken,  certified  and  return- 
ed  according  to  the  law  of  the  Tenitoiy  concerning  deposi- 
tions. . 

Sec.  63.  The  justice  shall  allow  every  deposition  taken,  cer- ^^^^I'^j^i? 
tified,  and  returned  according  to  the  provisions  of  this  act  to  fj^JTJliJd  ii/** 
be  read  on  the  trial  of  the  cause  in  which  it  is  taken,  in  all*''*^*"^- 
cases  where  the  same  testimony,  if  given  verbally  in  court 
could  have  been  received;  but  no  such  deposition  shall  be 
read  on  the  trial  unless  it  appears  to  .the  justice  that  the  wit- 
ness whose  deposition  is  offered: 

1.  Is  dead  or  resides  out  of  the  county;  or, 

2.  Is  unable  or  cannot  easily  attend  before  the  justice,  on 
account  of  sickness,  age,  or  other  bodily  infirmity; 

3.  Has  gone  out  of  the  county,  without  the  consent  or  col- 
lusion of  the  party  offering  the  deposition. 

ISSUING  COMMISSIONS  TO  TAKE  TESTIMONY  BY  JUSTICES  OF  THE 

PEACE. 

Sec.  54.  Whenever  an  issue  of  fact  shall  have  been  joined, 
in  any  action  or  suit  before  a  justice  of  the  peace,  and  it  shall  witness  not 
appear  on  the  application  of  either  party  that  any  witness,  wnmyf 
not  residing  within  the  county  where  such  suit  is  pending,  is 
material  in  the  prosecution  or  defense  of  such  action  or  suit, 
the  said  justice  may  award  a  commission  to  one  or  more  com- 
petent persons,  authorizing  them  or  any  of  them  to  examine 
such  witness  on  oath  upon  the  interrogation  settled  by  the 
said  justice,  and  certified  by  his  approbation  entered  or  en- 
dorsed thereon,  or  by  the  written  agreement  or  assent  of  the 
parties  annexed  to  such  commission,  to  take  and  certify  the 
depositions  of  such  witness,  and  to  return  the  same,  according 
to  the  directions  given,  with  such  commission,  in  which  com- 
mission both  parties  may  unite. 

Sec.  55.  Such  commission  maybe  granted  at  the  instance  of  ^^Jj^jjh 
either  party,  by  such  justice  of  the  peace,  at  any  time,  upon  ™*y  ^ 
proof  that  dfle  notice  of  such  application  for  such  commission 
has  beeu  served  on  the  adverse  party  at  least  two  days  before 
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the  time  of  making  such  application;  and  whenever  the  de- 
fendant shall  neglect  to  appear  or  plead  in  snch  action  or  salt, 
the  justice  may  award  a  commission  without  notice  to  one  or 
more  competent  persons,  to  examine  such  witness  on  oath 
upon  interrogations  proposed  by  the  plaintiff  to  be  settled  by 
the  justice,  and  certify  the  depositions,  and  return  the  same 
according  to  the  directions  given  in  such  commission. 
bJ^SS?nl2°      Sec.  56.  The  commission  shall  be  executed  and  returned  as 
JJ,"jj;^i52u2Sl  is  prescribed  by  statute  when  a  tommission  issues  out  of  a 
court  of  record,  and  the  deposition  and  testimony  taken  in 
pursuance  thereof,  shall  be  received  on  the  trial,  as  testimony 
in  the  case,  with  the  like  effect,  as  if  such  witness  were  per- 
sonally examined  at  sn^h  trial. 
eiJSy  u?M*  When  the  commission  is  executed  in  this  Territory, 

sabpoeiiM,  &c.  ji^e  commissioner  or  commissioners,  shall  have  the  same  pow- 
er to  issue  subpoenas,  swear  witnesses,  and  compel  their  at- 
tendance as  justices  of  the  peace  have. 
When  action    Sec.  58,  Whenever  such  commission  shall  be  issued  by  any 

not  a<yonmed.  '*  ^ 

justice  of  the  peace,  the  action  or  suit  shall  not  be  adjourned 
for  more  than  ninety  days,  unless  by  consent  and  agreement 
of  the  parties  of  such  action  or  suit. 
Feeof  Justice  gjjc.  59.  The  justice  of  the  peace  shall  be  entitled  to  one 
dollar  for  every  commission  issued  and  approved  by  him,  in 
addition  to  the  fees  now  allowed  by  law. 


TRIAL  WITHOUT  A  JURY. 

iDMd^ijiiJtfe    Sec.  60.  At  the  time  appointed  for  trial,  if  no  jury  shall 
to  try  wtion.  j^g^y^  \i^TL  demanded  by  either  party,  the  justice  shall  proceed 
to  try  the  action,  shall  hear  the  proofs,  and  determine  the 
cause  according  to  law  and  the  right. 
Where  parlies    Sec.  61.  Where  parties  agree  to  enter,  without  process,  be- 
^SSnt  pro*'  fore  a  justice,  any  action  of  which  such  justicehas  cognizance, 
such  justice  6  hall  enter  the  same  on  his  docket,  and  proceed  to 
trial,  judgment,  and  execution,  in  all  respects  in  the  same 
manner  as  if  the  summons  had  been  issued,  served,  and  re- 
turned. 


TRIAL  BY  JURY. 

Parties  Diil- 

ISfhfn'oSr'  either  party  shall  fail  to  appear  wifhin  one  hour 

doSe/*"**     after  the  time  specified  for  the  return  of  the  process,  or  after 
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the  hour  of  adjournment,  the  justice  shall  dismiss  the  suit,  or 
proceed  to  hear  the  proof  of  the  party  present,  and  render 
judgment  thereon  accordingly,  as  the  case  may  require. 

Seo.  63.  In  every  action  to  be  brought  by  virtue  of  this  act, 

may  demand  a 

it  shall  be  lawful  for  either  of  the  parties  to  the  suit,  or  for^"'^* 

the  attorney  of  either  of  them,  after  issue  be  joined,  before  the 

court  shall  proceed  to  inquire  into  the  merits  of  the  cause,  to 

demand  of  said  court  that  the  said  action  be  tried  by  a  jury 

of  six  persons,  on  first  paying  to  the  justice  the  jury  fees  in  Feeaof  jnry. 

advance,  which  shall  be  taxed  against  the  party  losing,  and 

upon  such  demand  the  justice  shall  direct  the  sheriff  or  any  ^^h^itf^^^^ 

constable  of  the  county,  who  may  be  present,  or  if  no  oflScer  ^"'y- 

be  present,  the  justice  may  appoint  a  suitable  person  to  per- 

preaent,  what 

form  the  duties  required  by  this  section,  to  whom  he  shall  ad-  ^""^^^ 
minister  the  following  oath  or  affirmation :  "  You  do  solemnly 
swear  (or  affirm,  as  the  case  may  be,)  that  you  will  perform 
the  duties  required  of  you,  according  to  the  best  of  your  abil- 
ities, without  partiality  to  either  party,"  and  if  in  the  opinion 
of  the  justice  the  jurors  above  required  cannot  appear  forth- 
with, for  the  trial  of  the  cause,  the  justice  shall  adjourn  the  caasetobe 
cause,  fox  such  reasonable  time  as  he  may  think  proper,  to  when, 
enable  the  officer  to  summon  the  said  jurors,  and  for  them  to 
appear,  which  time  shall  be  specified  in  the  venire;  the  person 
so  sworn  shall  write  down  the  name  of  twelve  persons,  being 
inhabitants  of  the  county,  and  possessing  the  qualifications 
necessary  to  constitute  jurors  in  a  court  of  record,  from  which 
list  each  party  may  strike  out  alternately  three  names,  and  in  ^^"^ 
case  of  the  absence  of  either  party,  or  of  his  refusal  to  sixike 
out,  the  justice  shall  strike  out  of  the  said  list  three  names, 
and  shaU  thereupon  issue  a  venire  requiring  the  officer  to 
summon  the  six  persons  whose  names  remain  upon  the  above 
mentioned  list,  to  appear  at  the  time  and  place  therein  men- 
tioned, to  serve  as  jurors  for  the  trial  of  the  cause  named  in 
said  venire:  Promded^  That  if  any  of  said  jurors  shall  not  at- 
tend, at  the  time  so  summoned  to  appear,  or  in  case  there 
should  be  legal  objections  raised  to  any  of  those  who  shall 
appear,  it  shall  be  the  duty  of  the  officer  to  summon  a  suffi- 
cient number  of  talesmen  to  supply  the  deficiency.  The  jury  oath  of  jurors, 
so  selected  shall  take  the  following  oath  or  affirmation:  *'Yon 
and  each  of  you  do  solemnly  swear  (or  affirm)  that  you  will 
well  and  truly  try  the  matter  of  difference  between  , 
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plaintiff,  and  ,  defendant,  and  trne  verdict  give  accor- 
ding to  law  and  the  evidence  given  to  you  in  conrt;  so  help 
you  God;"  and  after  having  been  sworn  they  shall  sit  together 
and  hear  the  several  proofs  and  allegations  of  the  .  parties, 
which  shall  be  delivered  in  public  in  their  presence.  And  to 
each  witness  on  any  trial  the  justice  shall  administer  the  fol- 
oathofwit-  lowing  oath  (or  affirmation,)  to-wit:  '*You  do  swear  in  the 
.  presence  of  Almighty  God  (or  affirm,)  that  the  evidence  you 
shall  give  in  this  matter  of  difference  between  ,  plain- 
tiff, and  ,  defendant,  shall  be  the  truth,  the  whole 

truth,  and  nothing  but  the  truth,  so  help  you  God;"  and  after 
hearing  the  proofs  and  allegations,  the  jury  shall  be  kept  to- 
gether in  some  convenient  place,  until  they  all  agree  upon  a 
verdict,  or  be  discharged  by  the  justice;  and  for  which  pur- 
pose a  proper  officer  shall  be  sworn  or  affirmed,  to  whom  the 
hJwlgchitfge '  ^^^^  justice  shall  administer  the  following  oath,  to-wit:  "  You 
or  Jury.  swear  in  the  presence  of  Almighty  God,  that  you  will,  to 

the  utmost  of  your  ability,  keep  every  person  sworn  in  this 
inquest  together,  in  some  private  convenient  place,  without 
drink,  except  water;  you  will  not  suffer  any  person  to  speak 
to  them,  nor  speak  to  them  yourself  unless  by  order  of  the 
justice,  except  it  be  to  ask  them  whether  they  have  agreed  on 
their  verdict,  or  are  discharged  by  the  court,  so  help  you  God."** 
And  when  the  jurors  have  agreed  on  their  verdict,  they  shall 
deliver  the  same  to  the  justice,  in  the  same  court,  who  is  here- 
by required  to  give  judgment  thereupon,  and  to  award  execu- 
tion in  manner  hereinafter  directed. 

When  Jury  Sec.  64.  Whenever  a  justice  shall  be  satisfied  that  a  jury 
cannot  agrw.  g^^j.^^  ^j^jj  causc  before  him,  after  having  been  out  any- 

reasonable  time,  cannot  agree  on  their  verdict,  he  may  dis- 
charge them  and  issue  a  new  venire,  unless  the  parties  consent 
that  the  justice  may  render  judgment. 

Persons  snm-  Sec.  65.  Every  person  who  shall  be  duly  summoned  as  a  ju- 
Mi*d ror,  and  shall  not  appear,  nor  render  a  reasonable  excuse  for 
flnSSy  ^      his  default,  shall  be  subject  to  a  fine  not  exceeding  ten  dollars. 

If  pennel  be      Sec.  66.  The  constable  shall  be  in  attendance  on  the  court 
Sie  to  ill  aame.  at  and  during  the  progress  of  the  trial;  and  if  from  challenge 
or  other  cause  the  panel  shall  not  be  full,  he  may  fill  the  same 
in  the  same  manner  as  is  done  by  the  sheriff  in  the  district 
court. 
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Sec.  67.  When  a  jury  shall  be  in  attendance  and  the  cause  ^Jjjjr^to^t^ind 
shall  be  .  continued,  the  jurors  must  attend  at  the  time  and 
place  appointed  for  the  trial  without  further  notice. 

Sec.  68.  If  either  party  object  to  the  competency  of  a  juror, jSJS'qit??' 
the  question  thereon  must  be  tried  in  a  summary  manner  by 
the  justice,  who  may  examine  the  juror  or  other  witness  under 
oath. 

Sec  69.  When  the  jury  shall  have  agreed  upon  their  ^^r- ^jJJ^J^ijjj; 
diet,  they  shall  deliver  it  to  the  justice  publicly,  who  shall  en-Tot^e^^ered 
']ter  it  upon  his  docket. 

Sec.  70.  It  shall  be  lawful  for  the  justice  before  whom  a  if  verdict  im^ 

•'  prooer,  new 

cause  has  been  tried,  on  motion,  and  being  satisfied  that  the  J™^^^  ^ 
verdict  was  obtained  by  fraud,  partiality,  ox  undue  means,  at 
any  time  within  four  days  after  the  entering  of  judgment,  to 
grant  a  new  trial,  and  be  shall  set  a  time  for  the  new  trial,  of 
which  the  opposite  party  shall  have  at  least  three  day's  notice. 

Sec.  71.  The  opposite  party  shall  also  have  a  Treasonable  j^pp^JJjpjj- 
notice  of  such  motion  for  a  new  trial,  if  the  same  is  not  made 
on  the  day  of  the  former  trial,  and  in  the  presence  of  such 
party;  such  notice  to  be  given  by  the  applying  party.  K  the 
new  trial  shall  be  granted,  or  the  jury  be  unable  to  agree,  the 
proceedings  shall  be  in  all  respects  as  upon  the  return  of  the 
summons. 

i  Sec.  72.  Upon  the  verdict  being  delivered  to  the  justice,  and  ^  or  jury, 
before  judgment  being  rendered  thereon,  each  juror  shall  be 
entitled  to  receive  one  dollar  at  the  hands  of  the  successful 
party,  which  shall  be  taxed  in  the  cost  bill  against  the  losing 
party.  When  the  jury  shall  be  unable  to  agree  upon  a  ver- 
dict, the  same  compensation  shall  be  paid  them  by  the  party 
<;alling  the  jury,  and  the  same  shall  be  taxed  in  the  cost  bill 
against  the  losing  party. 

Sec  73.  In  all  cases  which  shall  be  tried  by  a  jury  before  a  ,j^5f<53J^ 
justice  of  the  peace,  either  party  shall  have  the  right  to  ex-  ^  joBtiee. 
cept  to  the  opinion  of  the  justice  upon  any  question  of  law 
arising  during  the  trial  of  the  cause;  and  when  either  party 
shall  allege  such  exception,  it  shall  be  the  duty  of  the  justice 
to  sign  and  seal  a  bill  containing  such  exception,  if  truly  al- 
leged, with  the  point  decided,  so  that  the  same  may  be  made 
part  of  the  record  in  the  cause. 
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ENTERING  JUDGMENT. 

dumlSndih-  Jiiclgment,  that  the  action  be  dismissed  without 

ffwCIt^SSSS.  prejudice  to  a  new  action,  may  be  entered  with  costs,  in  the 
following  cases : 

1.  When  the  plaintiff  voluntarily  dismisses  the  action  before 
it  is  finally  submitted; 

2.  When  he  fails  to  appear  at  the  time  specified  in  the  sum* 
monsy  or  upon  adjournment,  or  within  one  hour  thereafter. 

deXndSmffir  plaintiff  fail  to  appear  at  the  return  day  of 

toappew.  fj^Q  summons,  and  his  bill  of  particulars  be  not  filed  and  evi- 
dence before  the  justice,  the  action  must  be  dismissed.  If  the 
defendant  fail  to  appear  at  the  return  day  of  the  summons, 
and  if  either  party  fail  to  attend  at  the  time  to  which  a  trial 
has  been  adjourned,  or  fail  to  make  the  necessary  bill  of  par- 
ticulars,  or  fail  in  the  proof  on  his  part,  the  cause  may  pro- 
ceed  at  the  request  of  the  adverse  party,  and  judgment  must 
be  given  in  conformity  with  the  bill  of  particulars  and  proofs. 

^whcnjudg-  Sec.  76.  When  judgment  shall  have  been  rendered  against 
iiiM^nt?efend.  a  defendant  in  his  absence,  the  same  may  be  set  aside  upon 

ftnt  Bet  aside.  '  *'  *^ 

the  following  conditions: 

1.  That  his  motion  be  made  within  ten  days  after  such  judg- 
ment was  entered; 

2.  That  he  pay  or  confess  judgment  for  the  costs  awarded 
against  him; 

3.  That  he  notify  in  writing  the  opposite  party,  his  agent, 
or  attorney,  or  cause  it  to  be  done,  of  the  opening  of  such 
judgment  and  of  the  time  and  place  of  trial  at  least  five  days 
before  time,  if  the  party  reside  in  the  county,  and  if  he  be  not 
a  resident  of  the  county,  by  leaving  a  written  notice  thereof 
at  the  oflSice  of  the  justice  ten  days  before  the  trial. 

^whrajnd^  Sec.  77.  Upon  a  verdict,  the  justice  must  immediately  ren- 
SmSriS!**  der  judgment  accordingly.  When  the  trial  is  by  the  justice, 
judgment  must  be  entered  immediately  after  the  close  of  the 
trial,  if  the  property  of  the  defendant  has  been  attached;  in 
other  cases  it  must  be  entered  either  at  the  close  of  the  trial, 
or  if  the  justice  then  desire  further  time  to  consider,  on  or  by 
the  fourth  day  thereafter,  both  days  inclusive. 
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Sec.  78.  When  the  amount  due  to  either  party  exceeds  the  "^^^  either 

^  party  may  re- 

sum  for  which  the  justice  is  authorized  to  enter  judgment,  such  e«es8. 
party  may  remit  the  excess,  and  judgment  may  be  entered  for 
the  residue.  A  defendant  need  not  remit  such  excess,  and 
may  withheld  setting  the  same  off,  and  a  recovery  for  the 
amount  set  otf  and  allowed,  or  any  part  thereof,  shall  not  be 
a  bar  to  his  subsequent  action  for  the  amount  withheld. 

Sec.  79.  If  the  defendant,  any  time  before  trial,  offer,  in  any^A^^rsl^^'kt 
writing,  to  allow  judgment  to  be  taken  against  him  for  a  sped-  b^ikei"''"^  *° 
fied  sum,  the  plaintift  may  immediately  have  judgment  there-  SS^T^V'Sich 
for  with  the  costs  then  accrued.   But  if  he  does  not  accept 
such  offer  before  the  trial,  and  fail  to  recover  in  the  action  a 
sum  equal  to  the  offer,  he  cannot  recover  costs  accrued  after 
the  offer;  but  costs  must  be  adjudged  against  him.    But  the 
offer  and  failure  to  accept  it,  cannot  be  given  in  evidence,  to 
effect  the  recovery,  otherwise  than  to  costs  as  above  provided. 

JUDGMENT  SET  OFF  AGAINST  JUDGMENT. 

Sec.  80.  If  there  be  mutual  justices  judgments  between  the 
same  parties,  upon  which  the  time  for  appealing  has  elapsed,  J^j^'JJ^^t"''^*^**^ 
on  which  there  is  no  existing  execution,  one  judgment  on  the 
application  of  either  party,  and  reasonable  notice  given  to  the 
adverse  party,  may  be  set  off  against  the  other,  by  the  justice 
before  whom  the  judgment  against  which  the  set-off  is  pro- 
posed may  be. 

Sec.  81.  If  the  judgment  proposed  as  a  set-off  was  rendered  ^J^^^jj^^^^^i 
before  another  justice,  the  party  proposing  such  set-off  must  Jlnlired  before 
produce  before  the  justice,  a  transcript  of  such  judgment,  up- 
on  which  there  is  a  certificate  of  the  justice  rendering  the  judg- 
ment, that  it  is  unsatisfied  in  whole  or  in  part,  and  that  there 
is  no  appeal  or  existing  execution  thereon,  and  such  tran- 
script was  obtained  for  the  pui-pose  of  being  a  set-off  against 
the  judgment  to  which  it  was  offered  as  a  set-off.  The  justice 
granting  such  transcript  shall  make  entry  thereof  in  his  dock- 
et, and  all  further  proceedings  on  such  judgment  shall  be 
stayed,  unless  such  transcript  shall  be  returned  with  the  prop- 
er justice's  certificate  therein,  that  it  has  not  been  allowed  in 
set-off. 

Sec.  82.  If  any  justice  shall  set-off  one  judgment  against  j^JVe"o*ffr^^^^^ 
another,  he  shall  make  an  entry  thereof  in  his  docket,  and  ex-  """^^ 
69 


Digitized  by 


Google 


466 


JUSTICES  CODE. 


ecution  shall  issue  only  for  the  balance  which  may  be  dae 
after  such  set-off.  If  a  justice  shall  allow  a  transcript  of  a 
judgment  rendered  by  another  justice  to  be  set-off,  he  shall 
file  such  transcript  among  the  papers  relating  to  the  judgment 
in  which  it  is  allowed  in  set-o|f.  If  he  shall  refuse  such  tran- 
script as  a  set-off,  he  shall  so  certify  on  the  transcript  and  re- 
turn the  same  to  the  party  who  offered  it. 

ENTERING  JUDGMENT  BY  CONFESSION. 

Sec.  88.  That  any  justice  of  the  peace  in  this  Territory  may 
enter  a  judgment  by  confession,  if  the  defendant  or  defendants 
in  any  case,  when  the  debts  or  damages  shall  not  exceed  one 
hundred  dollars,  with  such  stay  of  execution  as  may  be 
agreed  on  by  the  parties  interested  in  such  judgment. 
Sec.  84.  No  confession  shall  be  taken  or  judgment  rendered 
ukei?  ""^^  ^  thereon  unless  the  following  requisites  be  complied  with: 

1.  The  defendant  must  personally  appear  before  the  justice ; 

2.  The  confession  shall  be  in  writing,  signed  by  the  defen- 
dant and  verified  by  his  oath,  and  filed  with  the  justice. 

8.  If  it  be  for  money  due  or  to  become  due,  the  confession 
must  state  concisely  the  facts  out  of  which  it  arose,  and  mnst 
show  that  the  sum  confessed  therefor  is  honestly  due  or  to  be 
come  due.  If  it  is  for  the  purpose  of  securing  a  contingent 
liability,  it  must  state  concisely  the  facts  constituting  the  lia- 
bility, and  must  show  that  the  sum  confessed  therefor  does 
not  exceed  the  same. 
Sec.  85.  The  statement  and  affidavit  mnst  be  filed  with  the 

"  *  *^  justice  of  the  peace,  who  must  endorse  upon  it  the  time  of  fil- 
ing, and  must  enter  upon  his  judgment  book  a  judgment  for 
the  amount  confessed,  with  one  dollar  costs.  The  statement 
and  affidavit,  with  the  judgment  endorsed  thereupon,  becom^ 
the  judgment  roll. 
Jaiice to       Sec.  86.  Every  justice,  on  demand  of  any  person  in  whose 

transcript,  favor  a  judgment  has  been  confessed,  as  hereinbefore  provided, 
shall  give  a  certified  transcript  of  such  judgment,  and  the  clerk 
of  the  district  court  of  the  same  county  in  which  judgment 
was  rendered,  shall,  upon  the  production  of  any  such  tran- 
script, file  the  same  in  his  office,  and  forthwith  enter  such 
judgment  in  his  docket  of  the  district  court  judgment  and  de- 
crees, and  shall  note  the  time  of  filing  such  transcript. 


When  tran- 
^nipi  to  be 


Jadment  bj 
eonfesBion. 
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Sec.  87.  Every  such  judgment  from  the  time  of  filing  the 
transcript  thereof,  shall  have  the  same  lien  on  the  real  estate 
of  the  defendant  or  defendants  in  the  county,  as  may  be  al- 
lowed by  law  to  a  judgment  of  the  district  court  of  the  same 
county,  shall  be  equally  under  the  control  of  the  district  court, 
and  shall  be  carried  with  the  execution  in  the  same  manner 
and  with  like  effect  as  the  judgment  of  such  district  courts,  but 
no  execution  shall  be  in  force  thereon,  out  of  the  district 
court,  until  an  execution  shall  have  been  in  fbyce  by  a  justice 
and  returned,  that  the  defendant  or  defendants  have  no  goods 
or  chattels  whereon  to  levy  the  same. 

Sec.  88.  In  case  where  the  plaintiff  shall  be  non-suited,  or^when|ndg-^ 
withdraw  his  action,  or  where  judgment  shall  be  confessed,  and  dered  by  ja»- 
in  all  cases  where  a  verdict  shall  be  rendered,  the  justice  shall 
forthwith  render  judgment,  and  shall  enter  the  same  in  his 
docket.  In  all  other  cases  he  shall  render  judgment  and 
enter  the  same  in  his  docket  on  or  before  the  fourth  day  there- 
after, both  days  inclusive. 

appeals. 

Sec.  89.  In  ail  cases  not  otherwise  especially  provided  for  Appeal, 
by  law,  either  party  may  appeal  from  the  final  judgment  of 
any  justice  of  the  peace,  to  the  district  court  of  the  county 
where  the  judgment  was  rendered. 

Sec.  90.  If  either  the  plaintiff  or  defendant,  in  their  bill  of  when  either 
particulars,  claim  more  than  ten  dollars,  the  case  may  be  ap-  fJJIii?'^  ^"^^ 
pealed  to  the  district  court;  but  if  neither  party  demand  a 
greater  sum  than  ten,  and  the  case  is  tried  by  jury  there  shall 
be  no  appeal. 

Sec.  91.  The  party  appealing  shall,  within  ten  days  from  Paptjappeai- 
the  rendition  of  judgment,  enter  into  an  undertakAng  to  the  curilj.^'^® 
adverse  party  with  at  least  one  good  and  sufficient  surety  to 
be  approved  by  such  justice,  in  a  sum  not  less  than  fifty  dol- 
lars in  any  case,  nor  less  than  double  the  amount  of  judgment 
and  costs,  conditioned: 

1.  That  the  appellant  will  prosecute  his  appeal  to  effect  and 
without  unnecessary  delay; 

2.  That  if  judgment  be  adjudged  against  him  on  the  ap- 
peal, he  will  satisfy  such  judgment  and  costs. 


Digitized  by 


46S 


JUSTICES  CODE. 


to^Vken*^      S^^-  justice  shall  make  out  a  certified 

transcript  of  his  proceedings,  including  the  undertaking  taken 
for  such  appeal,  and  shall,  on  demand,  deliver  the  same  to 
the  appellant,  or  his  agent,  who  shall  deliver  the  same  to  the 
clerk  of  the  court  to  which  appeal  may  be  taken,  on  or  before 
the  second  day  of  the  term  thereof,  next  following  such  ap- 
peal; and  such  justice  shall  also  deliver  or  transmit  the  bill 
or  bills  of  particulars,  the  depositions  and  all  other  original 
papers,  if  any  used  on  the  trial  before  him,  to  such  clerk,  on 
or  before  the  second  day  of  such  term;  and  all  other  proceed- 
ings before  the  justice  of  the  peace,  in  that  case,  shall  cease 
and  be  stayed  from  the  time  of  entering  into  such  undertak- 
ing. 

Clerk  to  file    Sec.  93.  The  clerk  on  receiving  such  transcript  and  other  pa- 
pers as  aforesaid,  shall  file  the  same  and  docket  the  appeal. 
Parties  same    Seo.  94.  The  plaintiff*  in  the  court  below  shall  be  the  plain- 

as  In  coart  be- 

low.  tiff  in  the  district  court;  and  the  parties  shall  proceed  in  all 

respects  in  the  same  manner,  as  though  the  action  had  been 
originally  instituted  in  the  said  court. 

If  appellant  Sec.  95.  If  the  appellant  shall  fail  to  deliver  the  transcript, 
JSieMto^lieik!  and  Other  papers,  if  any,  to  the  clerk,  and  have  his  appeal 
Judgment,  docketed  as  aforesaid,  on  or  before  the  second  day  of  the  term 
of  the  said  court  next  after  such  appeal,  the  appellee  may,  at 
the  same  term  of  said  court,  file  a  transcript  of  the  proceed- 
ings of  such  justice,  and  the  said  cause  shall,  on  motion  of 
said  appellee,  be  docketed;  and  the  court  is  authorized  and 
required,  on  his  application,  either  to  enter  up  a  judgment  in 
his  favor,  similar  to  that  entered  by  the  justice  of  the  peace, 
and  for  all  the  costs  that  have  accrued  in  the  court,  and 
award  execution  thereon;  or  such  court  may,  with  the  consent 
of  such  appellee,  dismiss  the  appeal,  at  the  cost  of  the  ap- 
pellant, and  remand  the  cause  to  the  justice  of  the  peace,  to 
be  thereafter  proceeded  in  as  if  no  appeal  had  been  taken; 
and  if  the  plaintiff  in  the  action  before  the  justice  shall  ap- 
peal from  any  judgment  rendered  against  such  plaintiff^  and 
after  having  filed  his  transcript  and  caused  such  appeal  to  be 
docketed  according  to  the  provisions  of  this  act,  shall  fail  to 
file  petition,  or  otherwise  neglect  to  prosecute  the  same,  to  final 
judgment,  so  that  said  plaintiff  shall  become  non-suited,  it 
shall  be  the  duty  of  said  court  to  render  judgment  against 
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such  appellant  for  the  amount  of  the  judgment  rendered 
against  him  by  the  justice,  together  with  interest  accrued 
thereon  and  for  co§ts  of  suit,  and  to  award  execution  there- 
for, as  in  other  cases. 

Sec.  96.  If  both  parties  fail  to  enter  such  appeal  within  the  execSSon/*"® 
time  limited  as  aforesaid,  the  justice,  on  receiving  a  certificate 
from  the  clerk  of  the  court,  stating  that  the  appeal  was  not 
entered,  or  being  entered,  was  dismissed  as  aforesaid,  shall 
thereupon  issue  execution  upon  the  judgment,  in  the  same 
manner  as  if  such  appeal  had  never  been  taken. 

Sec.  97.  If  any  person,  appealing  from  a  judgment  render-  ^,'J°*\^*P-p 
ed  in  his  favor,  shall  not  recover  a  greater  sum  than  the     c****  f^»*" 

'  ^  pay  cost  B,  in- 

amount  for  which  judgment  was  rendered,  besides  costs  fl'J^d  [oroeVs'feot**' 
the  interest  accruing  thereon,  every  such  appellant  shall  pay 
the  costs  of  such  appeal,  (including  a  fee  of  five  dollars  to  de- 
fendant's attorney);  and  in  case  the  defendant  shall  demand 
a  greater  set-off,  before  the  justice,  than  shall  be  allowed  him 
in  case  he  takes  an  appeal  to  the  district  court,  he  shall  in 
like  manner  pay  all  costs  in  the  appellate  court,  including  a 
like  fee  to  the  plaintiff's  attorney. 

Sec.  98.  When  any  appeal  shall  be  dismissed,  or  when  wben  Bnreiy 
judgment  shall  be  entered  in  the  district  court  against  the  ap-  taking°°°°^*'" 
pellant,  the  surety  in  the  undertaking  shall  be  liable  to  the 
appellee  for  the  whole  amount  of  the  debt,  costs,  and  dama- 
ges, recovered  against  the  appellant. 

Sec.  99.  When  an  appeal,  taken  to  the  district  court,  shall  ^^^^^  ^^^^ 
there  be  quashed,  by  reason  of  irregularity  in  taking  or  con-  qulUbc^ 
summating  the  same,  the  cause  for  quashing  shall  be  stated 
in  the  order  of  the  court,  and  a  transcript  of  such  order  shall 
be  lodged  with  such  justice,  who  shall  thereupon  proceed  to 
issue  execution,  in  the  same  manner  as  if  no  appeal  had  been 
taken. 

Sec.  100.  In  proceeding  on  appeal  when  the  surety  in  the  ^nder- 
undertaking  shall  be  insufficient,  or  such  undertaking  may  be  AcilSt  inXm 
insufficient,  in  form  or  amount,  it  shall  be  lawful  for  the  court, 
on  motion  to  order  a  change  or  renewal  of  such  undertaking. 

Sec.  101.  Appeals  in  the  following  cases  shall  not  be  al-  ^pp^,^ 

Inwpfl  •  allowed  In  cer- 

1.  On  judgments  rendered  on  execution; 
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2.  In  jury  trials  where  neither  party  claim  in  their  bill  of 
particulars  a  sum  exceeding  ten  dollars; 

3.  In  the  action  for  the  forcible  entry  and  detention,  or  for- 
cible detention  of  real  property; 

4.  In  trials  of  the  right  of  property,  under  the  statutes^ 
either  levied  upon  by  execution  or  attached. 

What  to  be      Sec.  102.  When  the  term  of  office  of  a  justice  shall  expire 
few?  5  office  of  between  the  dates  of  judgment  and  the  time  limited  for  ap- 
^tween^datH'  peal,  such  justicc  may  take  the  undertaking  for  appeal  at  any 
Snd°iime1im   time  bcfore  he  has  delivered  his  docket  to  his  successor,  and 
ited  for  appeal.  ^.^^  ^j^^  appealing  party  a  transcript.   After  the  delivery  of 
the  docket,  the  undertaking  shall  be  given  to  his  successor, 
and  it  shall  be  his  duty  to  give  the  transcript  and  do  and  per- 
form all  things  required  of  his  predecessor. 
No  appeal  al-    Sec.  103.  No  appeal  shall  be  allowed  in  an/  case  unless  the 
certain  notice  following  requirement  be  complied  with,  in  addition  to  those 
lendayt.      before  mentioned,  viz:  Within  teii  days  after  judgment  is  ren- 
dered, an  affidavit  shall  be  filed  with  the  justice  before  whom 
the  cause  was  tried,  stating  that  the  appeal  is  made  in  good 
faith  and  not  for  the  purpose  of  delay. 

Fonn  of  un-  recoguizauce  or  undertaking  required  by  sec- 

deruking.     tj^jj  QQ  q{  tj^jg  ^^t,  may  be  in  the  following  form: 

We   and   acknowledge  ourselves  to  owe 

and  be  indebted  unto  in  the  sum  of  dollars, 

to  be  levied  of  oiir  several  goods  and  chattels,  lands  and  tene- 
ments, to  the  use  of  .  or  his  assigns,  if  default  be 

made  in  the  condition  following,  to- wit:  Whereas  the  said 

 has  applied  for  an  appeal  from  the  judgment  of  

 a  justice  of  the  peace  of  the  county  of  ,  Territory 

of  Dakota,  rendered   day  of  ,  A.  D.  18. in 

an  action  between  ,  plaintiff,  and  defendant; 

now  if  the  said  appellant  shall  prosecute  his  appeal  to  effect 
and  without  unnecessary  delay,  and  if  judgment  be  adjudged 
against  him  on  the  appeal,  he  will  satisfy  such  judgment  and 
costs,  and  if  he  shall  abide  the  order  the  district  court  may 
make  therein,  then  this  recognizance  to  be  void,  otherwise  of 
force. 

This  day  of  Al  D.  18. .. 

C.  D.  [seal.] 
E.  F.  [seal.] 
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Takeli  and  acknowleged  before  me  this  day  of  

A.  D.  18... 

G.  H.  Justice  of  the  peace. 

Sec.  105.  Upon  jin  appeal  being  made,  according  to  the  j^Au^proceed-^ 
foregoing  provisions,  the  justice  shall  allow  the  same,  and  jj^"  •^'•ppeai 
make  an  entry  of  such  allowance  in  his  docket;  and  all  fur- 
ther proceedings  on  the  judgment  before  the  justice  shall  be 
suspended  by  the  allowance  of  the  appeal;  and  if  in  the  mean 
time  execution  shall  have  been  issued,  the  justice  shall  give 
the  applicant  a  certificate  that  such  appeal  has  been  allowed. 

Sec.  106.  On  such  certificate  being  presented  to  the  officer ,  omcer  to  re- 

*  leate  property 

holding  the  execution,  he  shall  forthwith  release  the  property  ^•kf"^  on  cxc- 
of  the  defendant  that  may  have  been  taken  on  execution. 

Sec.  107.  If  a  justice  fail  to  allowanappealinacase,  when  ^  when  jusiice 
the  same  ought  to  have  been  allowed,  the  district  court,  on  appeal.*  " 
such  fact  satisfactorily  appearing,  may  by  rule  and  attach- 
ment compel  the  justice  to  allow  the  same,  and  to  return  his 
proceedings  in  the  suit,  together  with  all  papers  required  to 
be  returned  by  him. 

Sec.  108.  Whenever  the  court  is  satisfied  that  the  return  of  ^when  retnm 

of  Jaatice  er- 

the  justice  is  substantially  erroneous  or  defective,  the  court  J^SS^J*  ^ 
may  by  rule  and  attachment  compel  him  to  amend  the  same. 

Sec.  109.  No  appeal  allowed  by  a  justice  shall  be  dismissed  ^A^p^a»^J2J{2 
on  account  of  there  being  no  recognizance,  or  that  the  recog-  certain  caaea. 
nizance  given  is  defective,  if  the  appellant  will  before  the  mo- 
tion to  dismiss  is  determined  enter  before  the  district  court  in- 
to such  recognizance  as  he  ought  to  have  entered  into  before 
the  allowance  of  the  appeal,  and  pay  all  costs  that  shall  be 
incurred  by  reason  of  such  default  or  omission. 

Sec.  110.  All  appeals  allowed,  ten  days  before  the  first  day  Appeals  when 
of  the  term  of  district  court  next  after  the  appeal  allowed, 
shall  be  determined  at  such  term,  unless  continued  for  cause. 

Sec.  111.  In  all  cases  of  appeal  from  a  justices'  court,  if  the  if  jndgment 
judgment  of  the  justice  be  affirmed,  or  if  on  trial  anew  in  the  Urmed,  Jndg- 
district  court,  the  judgment  be  against  the  appellant,  suchdered^ainS^ 
judgment  shall  be  rendered  against  him  and  his  sureties  in  ef/!^  ^ 
the  recognizance  for  the  appeal. 

Sec.  112.  If  upon  an  execution  being  issued  upon  such  judg-  When  exeen- 
ment,  the  principal  shall  not  pay  such  execution,  and  the  Ibroed^againS" 
officer  cannot  find  sufficient  property  of  said  principal  to  sat- 
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isfy  the  same,  such  execution  shall  be  enforced  against  the 
sureties,  and  the  officer  shall  specify  on  his  return,  by  whom 
the  money  was  paid,  and  the  time  thereof. 

When  snrety  After  the  retum  of  an  execution  satisfied  in  whole 

Scn^^'iaufst"  of  the  security,  such  security,  shall  be  entitled 

principal.  ^  judgment  on  motion  against  the  principal  for  the  amount 
so  paid  by  him,  together  with  interest  at  twelve  per  cent,  per 
annum  from  the  time  of  payment;  such  motion  must  be  made 
within  one  year  after  the  return  day  of  the  execution,  and  the 
return  of  the  officer  shall  be  evidence  upon  the  hearing  of  such 
motion  of  the  facts  therein  stated. 

No  appeal  ai-  ^EC  114.  No  appeal  shall  be  allowed  by  any  justice  of  the 
peHant^w  P^ace,  Until  the  appellant,  in  addition  to  the  requirements  of 
coftB.         section  ninety  and  one  hundred  and  two  of  this  act,  shall  pay 

all  costs  which  may  have  accrued  in  the  justices'  court,  and 

one  dollar  for  the  return  of  the  justice. 

II  Judgment     Sec.  115.  If  a  judgment  rendered  before  a  justice  be  col- 
?ireed*court"io  Iccted,  and  afterwards  be  reversed  by  the  court  above,  the 
tioS'^f "mount,  court  shall  award  restitution  of  the  amount  collected,  with  in- 
terest from  the  time  of  collection,  and  execution  may  issue 
thereon. 

ty^xcraptfrom  ^EC.  116.  No  officcr  haviug  an  execution  shall  be  allowed 
execution.     ^^  ]gyy.  jj^^  same  upou  any  property  of  the  judgment  creditor 

which  by  law  is  exempt  from  execution  for  debt^  except  in 

cases  specified  in  this  act. 

EXECUTIONS. 

mfy  Ywue^any  Sec.  117.  Exccution  for  the  enforcement  of  a  judgment  be- 
niS*yri«!\x.  fore  a  justice  of  the  peace  (except  where  it  has  been  taken  to 
cept  when,  Ac.  district  court  ou  error  or  appeal,  or  docketed  therein,  or 
during  the  time  it  may  be  stayed,  as  provided  by  this  act,) 
may  issue  by  the  justice  before  whom  the  judgment  was  ren- 
dered, or  by  his  successor  in  oflBce,  on  the  application  of  the 
party  entitled  thereto,  at  any  time  within  five  years  of  en- 
try of  the  judgment,  or  the  date  of  the  last  execution  issued 
thereon. 

whatexecu.     Sec.  118.  The  execution  shall  command  the  officer  to  levy 

tion  snail  com* 

mand  officer.  ^ebt  or  damages,  together  with  the  interest  thereon  and 
the  costSy  upon  the  goods  and  chattels  of  the  person  against 
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whom  the  execution  shall  be  granted,  (his  ams  and  accoutre- 
ments excepted,  and  also  such  other  articles  as  are  exempt  by 
law,  from  execution,)  and  to  pay  the  money  within  thirty 
days  from  date,  to  the  justice  who  issued  the  execution,  to 
render  to  the  party  who  recovered  the  same. 

Sjxj.  120.  Before  any  execution  shall  be  delivered,  the  jus-  aebnSTdJ^SJf. 
tice  shall  state  in  his  docket,  and  also  on  the  back  of  his  ex- J'^^JjJjjjJl^ 
ecution,  the  amount  of  the  debt  or  damages  and  costs  separ- 
ately, and  the  officer  receiving  such  execution,  shall  indorse 
thereon  the  time  of  the  reception  of  the  same. 

•  Sec.  121.  If  any  execution  be  not  satisfied,  it  may,  at  tti^exwInlS!^ 
request  of  the  plaintiff,  be  remcroed  [renewed]  from  time  to  time, 
by  the  justice  issuing  the  same,  by  an  indorsement  thereon  to 
that  effect,  signed  by  him,  and  dated  when  the  saifle  shall  be 
made;  if  any  part  of  such  execution  has  been  satisfied,  the 
indorsement  of  renewal  shall  express  the  sum  due  on  the  ex- 
ecution; every  smch  indorsement  shall  renew  the  execution  in 
full  force,  in  all  respects  for  thirty  days,  and  no  longer.  Any 
entry  of  such  renewed  shall  be  made  in  the  docket  of  the  jus- ' 
tice. 

Sec.  122.  If  there  be  no  proptery  found,  or  if  the  good  sand  Garnishee!, 
chattels  levied  on  are  not  sufficient  to  satisfy  such  execution, 
the  officer  shall  upon  the  demand  of  the  plaintiff,  summon  in 
writing  as  garnishees,  such  persons  as  may  be  named  to  him 
by  the  plaintiff  or  his  agent,  to  appear  before  the  justice  on 
the  return  day  of  the  execution,  to  answer  such  interrogator- 
ies as  may  be  put  to  them,  touching  their  liabilities  as  garni- 
shees; and  like  proceeding  shall  be  had  thereon  before  the 
justice  to  final  judgment  and  execution,  as  suits  instituted  by 
attachment  in  justice's  Kourt. 

Sec.  1^.  The  officer  who  shall  hold  an  execution,  shall  re-  oflcershtu 

'  receive  all 

ceive  all  money  tendered  to  him  in  payment  thereof,  and  shall  JdwS,*24^. 
indorse  the  same  on  the  execution,  and  give  the  person  pay-  ^J^JStSSS,*^. 
ing  the  same  a  receipt  therefor,  in  which  shall  be  specified  on  v^'^i^- 
what  account  the  same  was  paid,  if  demanded. 

Sec.  124.  When  any  judgment  shall  be  obtained  against  any 
person  who  shall  have  entered  himself  bail  on  the  docket  ^'^^"Jg?*^*^ 
any  justice  o/  the  peace,  agreeably  to  the  provisions  of  thise«««^M^S3? 
act,  the  original  judgment  shall  remain  good  and  valid  in  law, 
for  the  use  of  such  bail,  who  at  any  time  thereafter,  may 
60 
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sue  out  execution  on  such  judgment  against  the  goods  and 
chattels  of  the  defendant,  for  the  use  of  such  bail,  which  shall 
be  so  indorsed  by  the  justice;  and  such  bail  shall  also  be  en- 
titled to  a  transcript  of  such  judgment,  for  his  own  use;  which 
shall  have  the  same  force  and  eflfect  as  transcripts  in  other 
cades. 

wStto'iuti.  Sec.  125.  The  execution  must  be  directed  to  a  constable  of 
the  county,  and  subscribed  by  the  justice  by  whom  the  judg- 
ment was  rendered,  or  his  successor  in  office,  and  must  bear 
date  the  day  of  its  delivery  to  the  officer  to  be  executed.  It 
must  intelligibly  refer  to  the  judgment,  by  stating  the  names 
of  the  parties,  and  the  name  of  the  justice  before  whom,  and 
.of  the  county  where,  and  the  time  when  it  was  rendered,  the 
amount  oi^tbe  judgment,  and,  if  less  than  the  whole  is  due, 
the  true  amount  due  thereon.  It  must  require  the  constable 
substantially  as  follows: 

1.  It  must  direct  the  officer  to  collect  the  amount  of  the  judg- 
ment of  out  the  personal  property  of  the  debtor,  and  pay  the 

'  same  to  the  party  entitled  thereto; 

2.  If  it  be  a  case  where  any  of  the  judgment  debtors  are 
certified  on  the  docket  as  surety,  it  shall  command  that  the 
money  be  made  of  the  personal  property  of  the  principal 
debtor,  and  for  want  thereof,  of  the  personal  property  of  the 
surety.  In  such  cases  the  personal  property  of  the  principal 
subject  to  execution  within  the  jurisdiction,  shall  be  exhaust- 
ed, before  any  property  of  the  bail  shall  be  taken  in  execu- 
tion; 

Mortditect     3.  It  must  iu  all  cases  direct  the  officer  to  make  return  of 

irfBcer  to  mmke 

Sin?dly""  execution  and  the  certificate  thereon,  showing  the  manner 
in  which  he  has  executed  the  same,  in  thirty  days  from  the 
time  of  his  receipt  thereof. 

^AjMto  Joint  Sec.  126,  Upon  an  execution  on  a  judgment  against  joint 
debtors,  upon  one  or  more  of  whom  the  snmmcms  was  not 
served  the  execution  shall  contain  a  direction  to  collect  the 
amount  of  the  joint  property  of  all  the  defendants,  or  the  sep- 
arate property  of  the  persons  upon  whom  the  summons  was 
served,  to  be  specified  by  name. 

ii£i«to Sec.  127.  A  constable  is  liable  to  the  party  iiw  whose  favor 
JiiSiuISnJ*''  execution  issued  to  him  for  the  amount  thereof,  in  the  fol- 
i.^«aediAcer.  lowing  case:  when  he  suffers  thirty  days  to  elapse  without 
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making  a  true  return  thereof  to  the  justice,  and  paying  to  him 
or  to  the  party  entitled,  th^  money  collected  thereon  by  him. 

Sec.  128.  When  an  execution  shall  be  returned  unsatisfied  cnSnre'tSrnoA. 
for  the  want  of  goods  and  chattels,  the  justice  shall,  unless 
otherwise  directed  by  the  party  for  whom  the  execution  issued,  ^ndSrtiwi^^ 
commence  an  action  on  tht5  undertaking  for  the  stay  of  execu-.*^ 
tion,  and,  so  soon  as  judgment  is  obtained  thereon,  shall  issue 
execution,  and  if  such  execution  be  returned  unsatislied  in 
whole  or  in  part,  for  want  of  goods  and  chattels  of  the  bail 
whereon  to  levy,  then  the  plaintiff  may  demand  and  have  ex- 
ecution on  the  original  judgment,  for  the  amount  remaining 
due. 

STAY  OF  EXECUTION. 

Sec.  129.  Any  person  against  whom  judgment  may  be  ren-  ^^JJ^^om 
dered  under  the  provisions  of  this  act,  except  as  hereinafter  JjJ^njJj^^ 
excepted,  may  have  stay  of  execution  for  the  several  periods  ^^^^l^iito 
hereinafter  mentioned,  by  entering  into  an  undertaking  with 
the  adverse  party,  within  ten  days  after  the  rendition  of  such 
judgment,  with  good  and  suflBcient  surety  resident  of  the 
county,  as  the  justice  shall  approve,  conditional  for  the  pay- 
ment of  the  amount  of  such  judgment,  interest,  and  costs,  and 
costs  that  may  accrue;  which  undertaking  shall  be  entered  oa 
the  docket  of  the  justice,  and  be  signed  by  the  surety. 

Sec.  130.  The  stay  of  execution  hereby  authorized  shall  be t?m"il7 
granted  as  follows,  namely:  nhaiibegranuMt 

1.  On  any  judgment  for  five  dollars  and  under,  the  stay  suwj.** 
shall  be  for  thirty  days; 

2.  On  any  judgment  exceeding  five  and  under  fifty  dollars, 
the  stay  shall  be  for  sixty  days; 

3.  On  any  judgment  for  fifty  dollars  and  over,  and  under 
one  hundred  dollars,  the  stay  shall  be  for  ninety  days;  and 

4.  Where  judgment  is  obtained  Hgainst  a  surety,  and  he 
takes  a  stay  thereon,  and  he  obtains  judgment  against  the 
principal,  stay  of  execution  must  be  allowed  on  the  judgment 
against  the  principal  only  so  long,  that  the  stay  will  expire 
one  month  before  that  allowed  to  the  surety  on  the  judgment 
against  him. 

.  Sec.  131.  No  stay  of  execution  on  judgment^  rendered  in  aiSwJd'fa  w??' 
the  following  cases  shall  be  allowed : 
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1.  On  judgments  rendered  against  justioai  of  the  peace  for 
refusing  to  pay  over  money  by  them  collected  or  received  in 
their  official  capacity; 

2.  On  any  judgment  rendered  against  a  constable  for  fail- 
ing to  make  return,  making  a  false  return,  or  refusing  to  pay 
over  money  collected  in  his  official  capacity; 

3.  On  judgments  against  bail  for  the  stay  of  execution; 

4.  Where  judgment  is  rendered  in  favor  of  bail,  who  have 
been  compelled  by  judgment  to  pay  over  money  on  account  of 
their  principal; 

5.  On  judgments  obtained  by  constables  or  undertakings 
executed  to  them  for  the  deliveiy  of  property. 

cEneJ^whii!*'    Sec.  132.  If  the  execution  issued  before  the  undertaking  for 
stay,  or  that  required  in  case  of  appeal  be  given,  and  such 
undertaking  be  given  afterward,  and  within  the  time  allowed, 
the  justice  shall  recall  the  execution, 
wmw.  tatS*^    Sec.  133.  Where  any  person  who  has  become  bail  for  stay 
©JsuS.*^""*^  of  execution,  shall  remove  before  the  expiration  of  such  stay, 
into  any  other  county  or  state,  the  justice  shall,  on  demand, 
issue  execution  against  the  goods  and  chattels  of  the  defen- 
dant, or  other  party  against  whom  the  original  judgment  was 
rendered,  to  be  proceeded  with  as  in  other  cases.   When  any 
surety  for  the  stay  of  execution  shall  become  apprehensive 
that,  by  delaying  the  execution  until  the  expiration  of  the  full 
time  of  snch  stay,  he  or  she  may  be  compelled  to  pay  the 
wiMiimay  judgment,  it  shall  be  laMrful  for  such  surety  to  make  and  file 
affidavit  of  the  fact  before  the  justice  on  whose  docket  the 
judgment  is  entered;  whereupon  such  justice  shall  issue  exe- 
cution against  the  judgment  debtor,  which  shall  be  proceeded 
ehSmd  frSm  *"     *®     Other  cases :  Providedj  Such  bail  shall  not  thereby  be 
uaMBtj.      discharged  from  liability,  but  may  be  proceeded  against  after 
the  expiration  of  the  term  of  stay,  in  the  same  manner  as  if 
execution  had  not  issued  as  aforesaid. 

■J^^uwen-  judgment  debtor  shall,  within  ten  days 

tS^rnndJrtak-  ^^^^  levying  such  exccutiou,  enter  into  a  further  .undertaking 
lug,  Ae.  the  stay  of  execution,  during  so  much  of  the  first  stay  as 

remains  then  unexpired,  and  shall  pay  costs  of  the  execution 
issued  against  him  as  aforesaid,  it  shall  be  the  duty  of  the 
justice  to  take»6uch  further  undertaking,  and  recall  the  execu- 
tion; and  the  person  who  last  became  surety  shall  first  be 
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proceeded  against,  until  it  shall  appear  by  the  return  of  the 
constable,  that  he  or  she  has  no  goods  whereon  to  levy^  be- 
fore proceedings  shall  be  instituted  on  the  undertaking  first 
given. 

Sec.  135.  At  any  time  before  the  stay  shall  expire,  if  the 
justice  taking  the  surety,  or  his  successor  in  office,  shall  be-  ■offlaent. 
come  satisfied  that  the  surety  is  insufficient,  it  shall  be  his 
duty  to  cause  written  notice  thereof  to  be  given  to  the  defen- 
dant, or  if  he  absent,  that  the  same  be  left  at  his  residence, 
requiring  him  to  give  additional  surety,  on  or  by  the  third  day 
after  the  giving  of  such  notice;  if  the  surety  be  not  given,  such 
facts  shall  be  entered  on  the  docket,  and  he  shall  immediate- 
ly issue  execution  against  the  defendant  for  the  collection  of 
the  judgment.  If  within  ten  days  after  the  issuing  of  such 
execution,  surety  to  the  satisfaction  of  the  justice  be  given,  the 
execution  shall  be  recalled,  and  stayed  until  the  expiration  of 
the  original  stay.  If  at  the  expiration  of  such  stay,  the  judg- 
ment be  not  paid,  the  execution  shall  issue  against  the  prin- 
cipal and  bail;  if  the  principal  do  not  satisfy  the  execution, 
and  the  officer  cannot  find  sufficient  property,  not  exempt  by 
law,  belonging  to  him  upon  which  to  levy,  he  shall  levy  upon 
the  property,  not  exempt  by  law,  of  the  bail,  and  in  his  return 
shall  state  what  amount  of  the  money  collected  by  him  on 
the  execution,  was  collected  by  him  from  the  bail,  and  the  time 
when  the  same  was  received. 


Sec.  196.  If,  on  the  return  of  the  process,  or  at  any  time  whenpaftr 
before  trial  shall  have  commenced  in  any  cause  or  proceeding,  eiuMigoor 
civil  or  criminal,  either  party,  his  agent  or  attorney,  shall 
make  affidavit  that  the  justice  before  whom  the  same  is  pend- 
ing is  a  material  witness  for  said  defendant,  without  whose 
testimony  he  cannot  safely  proceed  to  a  trial  thereof;  or  that 
from  prejudice,  bias,  or  other  cause,  he  believes  such  justice 
will  not  decide  impartially  in  the  matter;  or  if  it  shall  be 
proven  that  the  justice  is  near  of  kin  to  the  plaintilT,  then,  in 
such  case,  the  said  justice  shall  transfer  said  suit  and  all  other 
'papers  appertaining  to  the  same,  to  some  other  justice  of  the 
same  or  adjoining  precinct,  who  may  thereupon  proceed  to 
hear  and  determine  the  same  in  the  same  manner  as  it  would 
have  been  lawful  for  the  justice  before  whom  the  6 aid  cause  or 
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Provifo.     proceeding  was  commenced  to  have  done;  Proftided^  That  no 
cause  or  proceeding  shall  be  removed  more  than  once. 

pCofli8^|aw by    Sec.  137.  Before  any  snch  change  shall  bt?  allowed,  the  c<ists, 
lor  change,     as  Specified  in  the  next  following  section,  shall  be  paid  by  the 
party  applying  for  snch  qhange. 

beTwidMd  to  When  snch  change  is  at  the  instance  of  the  plain- 

whom.  tiff,  he  shall  be  taxed  with  all  the  costs  which  have  accrued, 
and  which  shall  accrue  in  the  cause,  until  such  transcript  and 
papers  shall  be  delivered  to  the  justice  to  whom  such  cause  is 
removed  for  trial;  and  whea  on  the  application  of  the  defen- 
dant, he  shall  be  taxed  for  the  costs  which  have  accrued  for 
issuing  subpoenas  for  witnesses,  and  service  thereof,  witness- 
es' fees,  and  costs  of  the  justice  for  transferring  the  cause  to 
the  docket  of  the  other  justice. 

SALE  OF  PROPERTY  UNDER  EXECUTION. 

offlcertoRivo    Sec.  139.  The  officer  after  taking  goods  and  chattels  into 

MOtice  of  sale.  "  ^ 

his  custody  by  virtue  of  an  execution,  shall,  without  delay, 
give  public  notice,  by  at  least  three  advertisements,  put  up  at 
three  public  places  in  the  township  or  precinct  where  the  prop- 
erty is  to  be  sold,  of  the  time  and  place  when  and  where  the 
same  shall  be  exposed  for  sale.  Such  notice  shall  describe  the 
goods  and  chattels  taken,  and  shall  be  put  up  atleast  ten  days 
before  the  day  of  sale. 

to^TgbJsl^ Sec.  140.  At  the  time  so  appointed,  the  officer  shall  expose 
bidder.  goods  and  chattels  to  sale  at  public  vendue  to  the  highest 

bidder.  The  officer  shall,  in  all  cases,  return  the  execution, 
and  have  the  money  before  the  justice  at  the  time  of  making 
such  return. 

^jNoofflcer^^  Seo,  141.  No  officer  shall,  directly  or  indirectly,  purchase 
any  goods  and  chattels  at  any  sale  made  by  him  upon  execu- 
tion; but  every  such  sale  shall  be  absolutely  void. 

REPLEVIN  OF  PROPERTY. 

^petuion  to  bo  Sec.  142.  When  the  object  of  the  action  is  to  recover  the 
possession  of  personal  property,  the  plaintiff  or  some  other 
person  shall,  in  all  cases,  before  any  writ  shall  be  issued,  file 
with  the  justice  before  whom  the  action  is  brought,  a  petition 
as  provided  in  the  following  section. 
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Sec.  143.  The  petition  in  replevin  must  be  sworn  to,  and  it  t?Md  mn'Zr'^ 
mnst  state: 

1.  A  particular  description  of  the  property  claimed; 

2.  Its  actual  vahie,  and  wliere  there  are  several  articles,  the 
actual  value  of  each; 

3.  The  facts  constituting  the  plaintiff's  right  to  the  present 
possession  thereof,  and  must  define  the  extent  of  his  interest 
in  the  property,  whether  it  be  full  or  qualified  ownership; 

4.  That  it  was  neither  taken  on  the  ordjjr  or  judgment  of  a 
court  against  him,  nor  under  an  execution  or  attachment 
against  him  or  against  the  property.  But  if  it  was  taken  by 
either  of  these  modes,  then  it  must  state  the  facts  constituting 
an  exemption  from  seizure  by  such  process; 

5.  The  facts  constituting  the  alleged  cause  of  detention 
thereof  according  to  his  best  belief; 

6.  The  amount  of  damages  which  the  affiant  believes  the 
plaintiff  ought  to  recover  for  the  detention  thereof. 

Si<X).  144.  The  plaintiff  or  his  agent  shall  also  execute  a  piaimiiPt^ 
.  bond  to  the  defendant,  with  sureties,  to  be  approved  by 
justice,  in  a  penalty  at  least  double  the  value  (as  stated  in  the  bond, 
petition),  of  the  property  sought,  conditioned  that  the  plain-  ConditloBft. 
tiff  will  appear  at  the  return  day  thereof  and  prosecute  his 
action  to  judgment,  and  return.the  property  to  the  defendant,  * 
if  a  return  thereof  be  ordered  by  the  court,  and  also  pay  all 
costs  and  damages  that  may  be  adjudged  against  him;  the 
bond  shall  be  filed  with  the  justice,  and  shall  be  for  the  use  of 
atiy  person  injured  by  the  proceeding. 

Sec.  145.  The  justice  shall  thereupon  issue  a  writ,  directed.  Jn»ticeto 
to  the  sheriff  or  any  constable  of  the  county,  commanding  him  ^^mt  to  stat^. 
to  take  the  property  therein  described  and  deliver  the  sraie  to 
the  plaintiff,  and  summon  the  defendant  to  appear  and  answer 
the  same  on  the  return  day  mentioned  in  the  writ. 

Sec  146.  In  obedience  to  such  writ,  the  officer  must  forth-  pSSSS^JJ* 
with  take  possession  of  the  property  mentioned  in  the  writ,  if  property, 
the  same  be  in  the  possession  of  the  defendant  or  his  agent, 
for  wdich  purpose  he  may  break  open  any  dwelling  house  or 
other  inclosure,  having  first  demanded  entrance,  and  exhibit 
his  authority  if  required. 
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Wben  third 
fteraon  clatmr 
property. 
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be  dellvend  to 
pMatlflron 
payment  of 
coats. 


What  Judg- 
ment shall 
determine. 


Sec.  147.  If  a  third  person  claim  the  property,  or  any  part 
thereof,  the  plaintiff  may  amend  and  bring  him  in  as  a  co- 
defendant,  or  the  defendant  may  obtain  his  substitution  by 
the  proper  mode,  or  the  claimant  may  himself  intervene  by 
the  process  of  intervener. 

Sec.  148.  If  the  property  sought  be  not  obtained,  the  plain- 
tiff, if  he  establishes  his  right  thereto,  shall  recover  the  value 
of  that  right;  whether  obtained  or  not,  he  shall  recover  the 
damages  he  has  sustained  in  consequence  of  the  illegal  deten- 
tion thereof. 

Sec.  149.  If  the  plaintiff  fail  to  establish  [his  right  to  the 
property,  the  defendant  shall  recover  such  damages,  as  under 
the  circumstances  he  shows  himself  entitled  to;  and  in  addi- 
tion thereto  may  have  judgment  for  the  return  of  the  property, 
or  the  value  thereof,  if  the  same  has  been  taken  out  of  his 
possession,  or  delivered  to  the  plaintiff. 

Sec.  150.  When  any  of  the  property  is  removed  to  another 
county  after  the  commencement  of  the  action,  counterparts  of 
the  writ  of  replevin  may  issue  on  the  demand  of  the  plaintiff 
to  such  other  county,  and  may  be  executed  upon  such  goods 
found  in  such  county,  and  further  writs  of  replevin  and  the 
necessary  counterparts  thereof  may  issue  as  often  as  may  be 
necessary. 

Sec.  151.  When  it  appears  by  affidavit  that  the  property 
claimed  has  been  disposed  of  or  concealed,  so  that  the  writ 
cannot  be  executed,  the  Justice  of  the  peace  may  compel  the 
attendance  of  the  defendant  and  examine  him  on  oath  as  to 
the  situation  of  the  property,  and  punish  a  willful  obstruc- 
tion or  hinderance  of  the  writ,  and  disobedience  of  the  order 
of  the  court  in  this  respect,  as  in  case  of  contempt. 

Sec.  162.  The  sheriff  or  constable  must  return  the  writ  on 
or  before  the  return  day  of  the  notice,  and  shall  state  folly 
what  he  has  done  thereunder.  If  he  has  taken  any  property, 
he  shall  describe  particularly  the  same. 

Sec.  153.  The  officer  having  taken  the  property,  or  any  part 
thereof,  shall  forthwith  deliver  the  same  to  the  plaintiff,  on 
the  payment  of  his  costs. 

Sec.  154.  The  judgment  shall  determine  which  party  is  en- 
titled to  the  possession  of  the  property,  and  shall  designate 
his  right  therein,  and  if  such  pany  have  not  the  possession 


Digitized  by 


Google 


nsmces  code. 


481 


thereof,  shall  also  determine  the  value  of  the  right  of  such 
party,  which  right  shall  be  absolute  as  to  an  adverse  party 
Having  no  right  in  such  property,  and  shall  also  award  such 
damages  to  either  party  as  he  may  be  entitled  to,  for  illegal 
detention  of  such  property. 

Sec.  165.  The  party  entitled  thereto,  may  have  execution  what  pany 
for  the  money  found  due  him,  or  may,  in  his  discretion,  have  Msalon  of  pro^ 
execution  for  the  delivery  of  the  property,  and  if  the  property 
or  any  article  thereof  cannot  be  obtained  on  execution,  he  may 
have  execution  for  the  value  of  such  article. 

Sec.  156.  When  it  appears  by  the  return  of  the  officer,  or  wben  proper^ 
by  the  affidavit  of  the  plaintiff,  that  any  specific  property  o>  removed, 
which  has  been  adjudged  to  belong  to  one  party,  has  been 
Concealed  or  removed  by  the  other,  the  Justice  of  the  peace 
may  require  him  to  attend  and  be  examined  on  oath  respect- 
ing such  matter,  and  may  enforce  his  order  in  this  respect  as 
in  cases  of  contempt. 

PROCEEDINGS  BY  ATTACHMENT. 

Sec.  157.  Any  creditor  shall  be  entitled  to  proceed  by  at-  whoentitie* 
tachment  in  a  justices'  court,  against  the  property  of  his  debt-  attachment. 
or,  in  the  cases,  upon  the  conditions,  and  in  the  manner  pro- 
vided in  this  act. 

.  Sec.  158.  Before  any  such  writ  of  attachment  shall  be  is-  Aiiidavit  to 
sued,  the  plaintiff,  or  some  person  in  his  behalf,  shall  makewnaft^atM. 
and  file  with  the  justice,  an  affidavit  stating  that  the  defendant 
therein  is  indebted  to  the  plaintiff,  in  a  sum  exceeding  five 
dollars;  and  specifying  the  amount  of  such  indebtedness,  as 
near  as  may  be,  over  and  above  all  legal  set-offs,  and  that  the 
same  is  due  upon  contract,  expressed  or  implied,  or  upon 
judgment  or  decree  of  some  court,  and  containing  a  further 
statement  that  the  deponent  has  good  reason  to  believe  either: 

1.  That  the  defendant  is  a  non-resident  corporation;  or 

2.  That  the  defendant  is  not  a  resident  of  this  Territory,  knd 
has  not  resided  therein  for  three  months  immediately  preced- 
ing the  time  of  making  such  affidavit; 

3.  That  the  defendant  has  absconded,  or  is  about  to  ab- 
scond from  this  Territory; 

4.  That  the  defendant  has  removed,  or  is  about  to  remove 
any  of  his  property  out  of  the  county,  with  intent  to  defraud 
his  creditors; 
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5.  That  the  defendant  resides  in  any  other  county  in  thia 
Territory; 

6.  That  the  defendant  contracted  the  debt  under  fraudulent 
representations. 

7.  That  the  defendant  so  conceals  himself  that  the  process 
of  summons  cannot  be  served  upon  him;  or, 

8.  That  the  defendant  has  fraudulently  conveyed  or  dispos- 
ed of,  or  is  about  fraudulently  to  convey  or  dispose  of  any  of 
his  property  or  eflFects,  so  as  to  hinder  or  delay  his  creditors. 


ftiSJhmc^t  *re'    Sec.  159.  In  the  five  first  cases  mentioned  in  the  preceding; 


section,  the  writ  of  attachment  shall  be  returnable  in  three 
days;  but  in  all  other  cases,  it  shall  be  returnable  as  an  ordin- 
ary summons. 


Form, of  writ    Sec.  160.  The  Writ  of  attachment  may  be  substantially  in 


the  following  form : 
Territory  of  Dakota,  )  ^_ . 
County  of   j 

To  the  sheriff  or  any  constable  of  said  county : 

In  the  name  of  the  Territory  of  Dakota,  you  are  command- 
ed to  attach  the  goods  and  chattels,  moneys,  effects  and  credits 

of  ,  or  so  much  thereof  as  shall  be  sufficient  to  satisfy 

the  sum  of  ,  with  interest  and  costs  of  suit,  in  whoso- 
ever hands  or  possession  the  same  may  be  found  in  your 
county,  and  so  provide  that  the  goods  and  chattels  and  other 
things  so  attached  may  be  subject  to  further  proceedings  there- 
on, as  the  law  requires;  and  also  to  summon  the  said  

if  to  be  found,  to  be  and  appear  at  my  office  in  said  county, 

on  the  day  of  ,  A.  D.  18 . .,  at  the  hour  of  

o'clock  in  the  noon,  to  answer  to  ,  in  a  civil  ac- 
tion to  his  damage  one  hundred  dollars  or  under.  Given  un- 
der my  hand,  this  day  of  ,  A.  D.  18. 


How  writ  to    Sec.  161.  The  officer  shall  execute  a  writ  of  attachment,  by 
beexeeated.    g^mmQning  the  defendant  as  in  case  of  a  summons  if  to  be 
found  within  the  county,  and  by  attaching  the  goods  and 
•  chattels,  moneys  and  credits,  of  thedefendant,  not  exempt  by 
law. 

Defendant  Sec.  162.  When  property  of  the  defendant  shall  be  actually 
po»»eei»ion  of  seized  on  attachment,  the  defendant,  or  any  other  person  for 
property  ow.  ^^.^^       obtaiu  posscssiou  thereof,  by  giving  bond  and  secur- 
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ity  to  the  satisfaction  ef  the  officers  executing  the  writ,  in 
double  the  value  of  the  property  so  attached,  conditioned  that 
the  same  shall  be  forthcoming,  when  and  where  the  justice 
shall  direct,  and  shall  abide  the  judgment  of  the  justice. 

Sec.  163.  When  property  shall  be  seized  on  attachment,  perishable 
which  is  likely  to  perish  or  depreciate  in  value  before  the  E'lS'done  wuh 
probable  end  of  the  suit,  or  the  keeping  of  which  would  be 
attended  with  much  loss  or  expense,  the  justice  may  order  the 
same  to  be  sold  by  the  officer,  in  the  same  manner  and  on  the 
same  notice,  as  goods  are  required  to  be  sold  on  an  execution; 
and  the  proceeds  of  such  sale  shall  remain  in  the  hands  of  the 
officer,  subject  to  be  disposed  of  as  the  property  would  have 
been  if  seized  upon  in  specie. 

Sec.  164.  When  property  is  seized  on  attachment,  the  jus-  compenPftion 
tice  may  allow  to  the  officer  having  charge  thereof,  such  com- kcepi^'Jrop- 
pensation  for  his  trouble  and  expense  in  keeping  and  main- 
taining  the  same,  as  shall  be  reasonable  and  just. 

Sec.  165.  When  the  defendant  cannot  be  summoned,  and  Notice  to  de. 
his  property  or  effects  shall  be  attached,  if  he  do  not  appear  ifSafoi!'^'*"'^ 
to  the  action  at  the  return  of  the  writ,  the  justice  shall  enter 
an  order  in  his  docket,  requiring  the  plaintiff  to  give  notice  to 
the  defendant,  by  publishing  in  a  newspaper,  if  there  be  one 
printed  in  the  county,  or  by  three  written  or  printed  advertise- 
ments, set  up  at  three  of  the  most  public  places  in  the  county, 
that  a  writ  has  been  issued  against  him,  and  his  property  at- 
tached to  satisfy  the  demand  of  the  plaintiff;  and  that  unless 
he  appear  before  the  justice  at  some  time  and  place  to  be  men- 
tioned in  said  notice,  not  less  than  twenty  nor  more  than  nine- 
ty days  from  the  date  theieof,  judgment  will  be  rendered 
against  him,  and  his  property  sold  to  pay  the  debt. 

Sec.  166.  The  notice  may  be  in  the  following  form :  Ferm  of  no- 

Territory  of  Dakota,  )  ^ 
County  of   P®' 

To  

You  are  hereby  notified  that  a  writ  of  attachment  has  been 
issued  against  you,  and  your  property  attached,  to  satisfy  the 

demand  of  ,  amounting  to  : 

Now,  unless  you  shall  appear  before  J.  P.,  a  justice  of  the 

peace  in  and  for  said  county,  at  his  office,  on  the   

day  of  ,  A.  D.,  18. . at  o'clock  in 
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the  noon,  judgment  will  be  rendered  against  yon,  and 

your  property  sold  to  pay  the  debt. 

Dated  this  day  of  ,  A.  D.  18 . . . 

 Plaintiff. 

rtJtiSr"  ^^^^  notice  shall  be  set  up,  or  published  at  least 

fiteen  days  before  the  expiration  of  the  time  at  which  the . 
party  is  required  to  appear,  and  the  setting  up  may  be  proved, 
either  by  the  return  of  the  officer  upon  a  copy  of  the  notice, 
or  by  the  affidavit  of  any  person  who  would  be  a  competent 
witness  in  the  case. 

ttS!i^iS%-  When  the  defendant  shall  be  notified  as  aforesaid, 

Ky'be^emered.       shall  uot  appear  and  answer  to  the  action,  his  d^ault 
shall  be  entered  by  the  justice  in  his  docket,  and  the  plaintiff 
may  proceed  thereon  to  final  judgment  as  in  actions  com- 
menced by  summons;  but  no  execution  shall  be  issued  on 
such  judgment,  either  against  the  defendant,  or  money  paid 
Bond  to  be  to  the  justice  thereon,  until  the  plaintiff,  or  some  person  in  his 
•xecntton  shAii  behalf,  shall  execute  a  bond  in  double  the  amount  of  such 
****         judgment,  to  the  defendant  with  security,  to  be  approved  by 
the  justice,  conditioned  that  if  the  defendant  shall,  within  one 
year  from  the  rendition  of  such  judgment,  appear  and  dis- 
prove the  debt  or  damages  adjudged  against  him,  or  any 
part  thereof,  the  plaintiff  will  refund  the  whole,  or  such  part 
thereof  as  may  be  found  not  justly  due  him  in  a  review  of  the 
case. 

PRMieedings     Seo.  169.  Like  pleadings  of  the  parties  and  like  prooeed- 
inattichmeDts.  j^gg  shall  be  had,  as  far  as  practicable,  in  suits  commenced 
by  attachment,  and  suits  founded  on  contracts  and  commenced 
by  summons. 

When  and  Sec.  170.  Attachments  may  bo  dissolvcd,  on  motion  made 
ISSu" u?*  in  behalf  of  the  defendant,  at  any  time  before  final  judgment, 
if  the  defendant  shall  appear  and  plead  to  the  action  and 
give  bond  to  the  plaintiff,  with  good  and  sufficient  surety  to 
be  approved  by  the  justice,  in  double  the  amount  of  property, 
effects,  and  credits  attached,  conditioned  that  if  judgment  be 
rendered  against  him  in  such  suit,  he  will  pay  the  amount 
thereof;  with  costs  and  interest  thereon. 

Proceedings  Sec.  171.  When  any  attachment  shall  be  dissolved,  thepro- 
mentdiseolved.  perty  and  effects  attached  shall  be  released,  and  the  gami- 
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shees  sliall  be  discharged,  and  the  suit  proceed  as  if  it  had 
been  commenced  by  a  summons  only. 

Sec.  172.  When  property  of  the  defendant,  found  in  the  t Jh^i^Lnds 
hands  or  possession  of  any  other  person  than  the  defendant  eon  DMtj  K  re- 
shall  be  attached,  such  person  may  retain  the  possession  ing^JStyf*^' 
thereof,  by  giving  bond  and  security  to  the  satisfaction  of  the 
officer  executing  the  writ,  in  double  the  value  of  the  property 
so  attached,  conditioned  that  the  same  shall  be  forthcoming 
when  and  where  the  justice  shall  direct,  and  shall  abide  the 
judgment  of  the  justice. 

Propert  J  sold 

Sec.  173.  When  judgment  shall  be  rendered  in  any  attach-  JJJIfjJ*^""' 
ment  case,  execution  may  issue  thereupon,  and  the  property 
attached  may  be  sold  in  the  same  manner  as  in  other  cases, 
except  as  otherwise  provided  by  this  act. 

Retain  daj  of 

Sec.  174.  The  return  day  of  the  writ  of  attachment,  when 
issued  at  the  commencement  of  the  action,  shall  be  the  same 
as  that  of  the  summons;  when  issued  afterwards,  it  shall  be 
executed  and  returned  forthwith.  .  

al  writs  agaiiisl 

Sec.  175.  When  there  are  several  writs  of  attachment  against  SSSr^eK^iid. 
the  same  person,  in  the  hands  of  the  same  officer,  they  shall 
be  executed  in  the  same  order  in  which  they  are  received  by 
said  officer;  he  shall  go  to  the  place  where  the  defendant's 
property  may  be  found,  and  there,  in  the  presence  of  two  cred- 
ible persons,  declare  that  by  virtue  of  said  writ,  he  attaches 
said  property  at  the  suit  of  said  plaintiff;  and  the  officer, 
with  two  residents  of  the  county,  who  shall  be  first  sworn  or 
affirmed  by  the  officer,  shall  make  a  true  inventory  ancL  ap- 
praisement of  all  property  attached  wl^ch  shall  be  signed  by 
the  officer  and  said  residents  and  returned  with  the  writ;  when 
the  property  can  be  come  at,  he  shall  take  the  same  into  cus- 
tody, and  hold  it  subject  to  the  order  of  the  justice. 

Sec.  176.  Different  attachments  of  the  same  property  may  ordenonioD 
be  made,  and  one  inventory  and  appraisement  shall  be  suffi-  ^ 
cient.  The  lien  of  the  attachments  shall  be  in  the  order  in 
which  they  are  served,  and  the  subsequent  attachn^ents  shall 
be  served  on  the  property,  as  in  the  hands  of  the  officer,  and 
siibject  to  the  prior  attachments.  The  justice  who  issued  the 
attachment  having  the  priority  of  lien,  shall  determine  all 
questions  as  to  the  priority  of  liens  on  the  property  attached. 
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sumraoning     Sec.  177.  When  the  plaintiff,  his  asent  or  attorney,  shall 

person  or  cor-  ,  ..  -i-i      ,  -.  \ 

KJhee-''"^"'  oath,  m  writing,  that  he  has  good  reason  to  and  does 
believe  that  any  person  or  corporation,  to  be  named,  and  with- 
in the  connty  where  the  action  is  brought,  has  property  of  the 
defendant  (describing  the  same)  in  his  possession,  if  the  of- 
ficer cannot  come  at  snch  property,  he  shall  leave  with  such 
garnishee  a  copy  of  the  writ  of  attachment,  with  a  written 
notice  that  he  appear  before  the  justice  at  the  return  of  the 
writ  of  the  attachment,  and  answer  as  provided  in  section 
one  hundred  and  seventy-nine. 

How  wrtt  and  Sec.  178.  Tlie  copy  of  the  writ  and  the  notice  shall  be  served 
SlUSglrai-  upon  the  garnishee  as  follows:  if  he  be  a  person,  they  shall 
'  be  served  upon  him  personally,  or  left  at  his  usual  place  of 

residence;  if  a  corporation,  they  shall  be  left  with  the  presi- 
dent or  other  head  of  the  same,  or  the  security,  cashier,  or 
managing  agent  thereof. 
Gamisbeo       Sec.  179.  The  garnishee  shall  appear  before  the  justice,  in 
and  answer     accordance  with  the  command  of  the  notice,  and  shall  answer, 
under  oath,    ^jj^^j.  oath,  all  qucstious  put  to  liiiii  touching  the  property  of 
every  description,  and  credits  of  the  defendant,  in  his  posses- 
sion or  under  his  control,  and  he  shall  disclose  truly,  the 
amount  owing  by  him  to  the  defendant,  whether  due  or  not; 
and  in  case  of  a  coi-poration,  any  stock  therein  held  by  or  for 
the  benefit  of  the  defendant,  at  or  after  the  service  of  the 
notice. 

Oamlshce  Sec.  180.  A  garnishee  may  pay  the  money  owing  to  the  de- 
owfn^ro  dofei^  fendant  by  him,  to  the  constable  having  the  writ  of  attach- 
?aweha\ing"  mcut.  Or  iuto  the  court.  He  shall  be  discharged  from  liability 
^  to  the  defendant  for  any  money  so  paid,  not  exceeding  the 

plaintiff's  claim.  He  shall  not  be  subject  to  costs  beyond 
those  caused  by  his  resistance  of  the  claim  against  him;  and 
if  he  disclose  the  property  in  his  hands,  or  the  true  amount 
owing  by  him,  and  deliver  or  pay  the  same  according  to  the 
order  of  the  court,  he  shall  be  allowed  his  costs, 

If  gamiBbee  Sec.  181.  If  the  garnishee  do  not  appearand  answer,  as  re- 
and  ani^*ho  quircd  by  section  179,  the  justice  may  proceed  against  him  by 
ce«ded  against  attachment,  as  for  a  contempt. 

for  contempt,  '  * 

*ordcr  of  Jos-  gamishec  appear  and  answer,  and  it  is  dis- 

tic«.  covered  on  his  examination,  that  at  or  after  the  service  of  the 

writ  of  attachment  and  notice  upon  him,  he  was  possessed  of 
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any  property  of  the  defendant,  or  was  indebted  to  him,  the 
justice  may  order  the  delivery  of  such  property  and  the  pay- 
ment of  the  amount  owing  by  the  garnishee  into  the  court,  or 
may  permit  the  garnishee  to  retain  the  property  or  the  amount 
owing,  upon  the  execution  of  an  undertaking  to  the  plaintiff, 
by  one  or  more  sufficient  sureties,  to  the  effect  that  the  amount 
shall  be  paid  or  the  property  forthcoming,  as  the  court  may 
direct. 

Sec.  183.  If  the  garnishee  fail  to  appear  and  answer,  or  if  ^S'tLm^y 
he  appear  and  answer,  and  his  disclosure  is  not  satisfactory 

Jostioe,  plain- 
to  the  plaintifi;  or  if  he  fail  to  comply  with  the  order  of  the 
justice  to  deliver  the  property  and  pay  the  money  owing  into 
court,  or  give  the  undertaking  required  in  the  preceding  sec- 
tion, the  plaintiff  may  proceed  against  him  in  an  action,  in 
his  own  name,  as  in  other  cases;  and  thereupon  such  proceed- 
ing may  be  had  as  in  other  actions,  and  judgment  may  be 
rendered  in  favor  of  the  plaintiff,  for  the  amount  of  the  prop- 
erty and  credits  of  every  kind  of  the  defendant  in  the  posses- 
sion of  the  garnishee,  and  for  what  shall  appear  to  be  owing 
by  him  to  the  defendant,  and  for  the  costs  of  the  proceedings 
against  the  garnishee.  If  the  plaintiff  proceed  against  the 
garnishee  by  action,  for  the  cause  that  his  disclosure  was  un- 
satisfactory, unless  it  appear  in  the  action  that  such  disclosure 
was  incomplete,  the  plaintiff  shall  pay  the  costs  of  such  ac- 
tion. The  judgment  in  this  action  may  be  enforced  as  judg- 
ments in  other  cases. 

Sec.  184.  Pinal  judgment  shall  not  be  rendered  against  thej^^jJ^OjJf^ 
garnishee  until  the  action  against  the  defendant  in  attachment  Jf^JJJSfSii 
has  been  determined;  and  if,  in  such  action,  judgment  be  ren- 
dered  for  the  defendant  in  attachment,  the  garnishee  shall  be 
discharged  and  recover  costs.  If  the  plaintiff  shall  recover 
against  the  defendant  in  attachment,  and  the  garnishee  shall 
deliver  up  all  property,  moneys,  and  credits  of  the  defendant 
in  possession,  and  pay  all  moneys  from  him  due  as  the  court 
may  order,  the  garnishee  shall  be  discharged,  and  the  costs  of 
the  proceedings  against  him  shall  be  paid  out  of  the  property 
and  moneys  so  surrendered,  or  as  the  court  may  think  right 
and  proper. 

Sec.  185.  If  judgment  be  rendered  in  the  action  for  the  de-  n,^*!*  JJfJi^ 
fendant,  the  attachment  shall  be  discharged,  and  the  property  Jj^jj'**;^- 
attached  or  its  proceeds  shall  be  returned  to  him.  SSSbaSSS'  ^ 
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mSiTsiu-SVd  judgment  be  rendered  for  the  plaintiff,  it  shall 

to?iSainSff!"*  satisfied  a;s  follows:  so  much  of  the  property  remaining  in 
the  hands  of  the  officer,  after  applying  the  moneys  arising 
from  the  sale  of  perishable  property,  if  any,  whether  held  by 
legal  or  equitable  right,  as  may  be  necessary  to  satisfy  the 
judgment,  shall  be  sold  by  order  of  the  justice,  under  the 
same  restrictions  and  regulations  as  if  the  same  had  been 
levied  on  by  execution;  and  the  money  arising  therefrom, 
with  the  amount  which  may  be  recovered  from  the  garnishee, 
shall  be  applied  to  satisfy  the  judgment  and  costs.  If  there 
be  not  enough  to  satisfy  the  same,  the  judgment  shall  stand, 
and  execution  may  issue  thereon  for  the  residue,  in  all  re- 
spects as  in  other  cases.  Any  surplus  of  the  attached  prop- 
erty or  its  proceeds,  shall  be  returned  to  the  defendant. 

When  jwtioe    Sec.  287.  The  justice  may  order  the  constable  to  repossess 

may  order  con-  ^  «/ 

j^J1Jj^«jP>s.  himself,  for  the  purpose  of  selling  it,  of  any  of  the  attached 
Muciicd  prop,  property  which  may  have  passed  out  of  his  hands  without 
being  sold  or  converted  into  money;  and  the  constable  shalt 
under  such  order  have  the  same  power  to  take  the  property, 
as  he  would  have  under  a  iVrit  of  attachm'^nt. 

# 

When  at-  Sec.  188.  If  auy  of  the  property  which  has  been  attached, 
tlc'itfmSd'br^  be  claimed  by  any  person  other  than  the  defendant,  the  claim- 

another  person  «r       *f  ^  i 

SliSf'?Qa'  be  ^"^^  validity  of  such  claim  tried,  and  such  pro- 

tried,         ceedlngs  must  be  had  thereon,  with  like  effect,  as  in  case  the 

property  had  been  seized  upon  execution  issued  by  the  justice 

and  claimed  by  a  third  person. 
wbwiiwTcrai    Sec.  189.  Where  several  attachments  are  executed  on  the 
IILe*?ro^ry"  8^™®  property,  or  the  sartie  persons  are  made  garnishees,  the 
iSmiSe"^'^    justice  issuing  the  first  writ,  served  on  the  motion  of  any  of  the 
JrtSri?i«of*  plaintiffs,  may  determine  the  amounts  and  priorities  of  the 

several  attachments,  and  the  proceeds  shall  be  applied  ac- 

tordingljr. 

Return  of  of.  ^tic.  190.  Tile  oflBicet  sh&ll  return  upon  every  writ  of  attach- 
nieht  what  lie  had  done  under  it.  The  return  must  show  the 
J)roperty  attached,  and  the  time  it  was  attached.  When  gar- 
nishees are  serted,  their  names,  and  the  time  each  was  serred, 
must  be  stated.  The  officer  shall  also  return,  with  the  writ,  all 
undertakings  given  under  it. 

.  ,AWru  of  at-  Sec.  191.  A  wrft  of  attachment  binds  the  property  attached 
^5Sij!*J5»1Sfrom  the  time  of  service,  and  the  garnishee  Shall  stand  liable 

time  of  aervlce. 
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to  the  plaintiff  in  attachment  for  all  property,  moneys,  and 
credits  in  his  hands,  or  due  from  him  to  the  defendant,  from 
the  time  he  is  served  with  a  written  notice,  mentioned  in  sec- 
tion 177;  but  when  property  is  attached  in  the  hands  of  a 
•  consignee  or  other  person  having  a  prior  lien,  his  lien  there- 
on shall  not  be  affected  by  the  attachment. 

Sec.  192.  If  the  defendant,  or  other  person  in  his  behalf,  at  Property  to  be 
any  time  before  judgment,  cause  an  undertaking  to  be  exe- 
cuted  to  the  plaintiff  by  one  or  more  sureties  resident  in  the 
county,  to  be  approved  by  the  justice,  in  double  the  amount 
of  the  plaintiff's  claim,  to  be  stated  in  his  affidavit,  to  the  ef- 
fect that  the  drfendant  shall  perform  the  judgment  of  the  jus- 
tice, the  attachment  in  such  action  shall  be  discharged,  and 
restitution  made  of  any  property  taken  under  it,  or  the  pro- 
ceeds thereof;  such  undertaking  shall  also  discharge  the  lia- 
bility of  a  garnishee  in  such  action,  for  any  property  of  the 
defendant  in  his  hands. 

Sec.  193.  If  in  any  case  where  a  writ  of  attachment  has  Jnetfce  shall 
been  issued  by  a  justice  of  the  peace,  it  shall  appear  from  the  fngV  to^iSirict 
return  of  the  officer,  and  from  examination  of  the  garnishee, 
that  no  property,  rights,  credits,  or  effects  of  the  defendant 
have  been  taken  under  the  attachment,  but  that  the  defendant  . 
is  the  owner  of  an  interest  in  real  estate  in  the  county,  the 
justice  before  whom  said  action  is  pending  shall,  at  the  re- 
quest of  the  plaintiff,  forthwith  certil^  his  proceedings  to  the 
district  court  of  the  proper  county,  and  thereupon  the  clerk  of 
said  court  shall  docket  said  cause,  and  the  action  shall  be  pro- 
ceeded with  in  said  court  in  all  respects  as  if  the  same  had 
originated  therein. 

ADJOURNMENT. 

.Sec.  194.  Upon  the  return  day,  if  a  jury  be  required,  or  if  when  justice 
the  justice  be  actually  engaged  in  other  official  business,  heSSiJ^i^'h^ 
may  adjourn  the  trial,  without  the  consent  of  either  party,  as 
follows: 

1.  Where  a  party  is  in  attendance  who  is  not  a  resident  of 
the  county,  the  a^oumment  not  to  exceed  forty-eight  hours; 

8.  In  other  cases  not  to  exceed  eight  days,  unless  by  con- 
sent of  the  parties.   If  the  trial  be  not  a^oumed,  it  must 
take  place  immediately  upon  the  return  of  the  summons. 
62 
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be^jiu\"ied*^  Seo.  195.  The  trial  may  be  adjourned  upl)n  the  application  of 
?iSi°of^iiihCT  either  party,  without  the  consent  of  the  other,  for  a  period  not 
exceeding  thirty  days,  as  follows:  the  party  asking  the  ad- 
j')urnment  must,  if  required  by  his  adversary,  prove,  by  hia 
owrt  oath,  or  otherwise,  that  he  cannot  for  want  of  material  • 
testimony  which  he  expects  to  procnire,  safely  proceed  to  trial, 
he  must  also  state  on  oath  what  particular  facta  he  expects  to 
prove  by  such  absent  witnetis,  and  that  there  is  no  person 
present,  to  his  knowledge,  by  whom  he  can  prove  the  facts  set 
forth.  Whereupon  the  opposite  party  may  admit  that  the 
person  named  would,  if  present,  testify  as  stated  in  the  ap- 
plication for  an  adjournment,  in  which  case  the  absence  of 
such  witness  will  cease  to  be  a  ground  for  adjournment. 

may^^e^hS^foV    ^Kc.  196.  Au  adjoummcut  may  be  had  either  at  the  return 
Jy'dSy? bit^ioi  day,  or  at  any  subt^eqnent  time  to  which  the  cause  may  stand 
Llnei}**^       adjourned,  on  the  application  of  either  party,  for  a  period 
longer  than  thirty  days,  but  not  to  exceed  ninety  days  from 
the  time  of  the  return  of  the  summons,  upon  compliance  with 
the  provisions  of  the  preceding  section,  and  upon  proof,  by 
the  oath  of  the  party  or  otherwise,  to  the  8atisfa(?tion  of  the 
justice,  that  such  party  cannot  be  ready  for  trial  before  the 
'  time  to  which  he  decsires  an  adjournment,  for  the  want  of  ma- 
terial evidence,  describing  it;  that  the  delay  has  not  been 
made  necessary  by  any^ct  or  negligence  on  his  part  since  the 
action  has  commenced,  and  that  he  expects  to  procure  the  evi- 
dence at  the  time  stated  by  him. 

ARBITRATIONS. 


whomaywi  Seo.  197.  At  auy  time  before  trial  and  judgment  rendered, 
^w«^^^^  the  plaintiff  and  defendant  consenting  thereto,  may  have  the 
cause  submitted  to  the  arbitrament  of  three  disinterested  men, 
who  shall  be  chosen  by  the  parties;  and  if  the  arbitrators  be 
present,  they  shall  hear  and  determine  the  cause  on  oath  or 
affirmation,  to  be  administered  by  the  justice.  But  if  the  per- 
sons chosen  as  arbitrators  be  not  present,  the  justice  shall  is- 
sue summons  for  them  to  attend  at  the  time  and  place  appoint- 
ed for  the  trial,  which  shall  be  served  by  any  constable  or  the 
parties,  as  they  may  agree.  The  fees  of  arbitrators  shall  be 
the  same  as  that  paid  to  jurors 
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Sec.  198.  When  the  arbitrators  shall  convene  and  be  quali-  ^.^^Swd'make 
lied,  they  shall  proceed  to  hear  and  determine  the  cause,  and  "^ai-d. 
make  out  their  award  in  writing,  which  shall  be  valid  when 
signed  by  any  two  of  them,  and  return  the  same  to  the  justice, 
who  shall  thereupon  enter  such  award  upon  his  docket,  and 
thereupon  render  judgment,  and  issue  execution  as  in  other 
cases. 

Sec.  199.  Every  judgment  rendered  on  such  award,  shall  re'id&on 
conclude  the  rights  of  the  parties  thereto,  unless  it  shall  be  JSau  Sonciude 
made  to  appear  to  the  justice  of  the  peace  who  rendered  such  uf^  on°ioJi*  ac. 
judgment,  and  within  ten  days  after  the  rendition  of  the  same, 
or  to  the  district  court,  on  appeal,  that  such  award  was  ob- 
tained by  fraud,  corruption,  or  other  undue  means. 

Sec.  200.  Whenever  satisfactory  proof  shall  be  adduced  be-  JaMicemay 

"  -*  pet  aside  award 

fore  such  justice,  within  the  period  aforesaid,  that  such  award  [or  ^and  and 


was  obtained  by  fraud,  corruption,  or  other  undue  means,  it  de  novo, 
shall  be  competent  for  such  justice  to  set  aside  such  award  and 
his  judgment  thereon  rendered,  and  thereupon  proceed  to 
such  final  trial  and  judgment,  as  if  such  award  had  never 
been  made. 

Sec.  201.  But  no  appeal  shall  be  allowed  to  the  district  when  appeal 

allowed  iroin 

court  from  a  judgment  of  a  justice  of  the  peace  rendered      i'^^^^n i^^iSi 
an  award,  unless  the  party  praying  such  appeal  shall  file  with 
such  justice  an  affidavit,  therein  stating  that  he  or  she  does 
verily  believe  that  such  award  was  obtained  by  fraud,  corrup- 
tion or  other  undue  means. 

Sec.  202.  And  if,  on  appeal  from  the  judgment  of  9»  justice  ^nwrictwnrt 
rendered  on  any  such  award,  the  district  court  shall  be  satis- award  for  iraud 

^  '  and  tjy  cause. 

iied  that  the  award  was  obtained  by  fraud,  corruption,  or  oth- 
er undue  means,  such  court  shall  set  aside  the  award,  and  pro- 
ceed to  hear  and  determine  the  cause  on  the  merits,  as  in 
other  cases  of  appeal. 

Sec.  203.  But  if  the  court  shall  be  of  opinion  that  the  award  If  not  firaod, 

xtx»  J  x»  it.  T  court  shall  ren- 

was  not  obtained  by  fraud,  corruption,  or  other  undue  means,  der  judgment, 
they  shall  render  judgment  thereon,  for  the  cost  of  suit,  and 
award  execution  as  in  other  cases. 


Sec.  204.  When  a  constable  shall  levy  on  or  attach  proper-  Proceeding 

on  trial  of  rig] 

ty,  claimed  by  any  person  or  persons,  other  than  the  party  of  property. 
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against  whom  the  execution  or  attachment  issued,  the  claim- 
ant or  claimants  shall  give  three  days  notice,  in  writing,  to 
the  plaintiff  or  his  agent,  or  if  not  found  within  the  county, 
then  such  notice  ^hall  be  served  by  leaving  a  topy  thereof  at 
his  usual  place  of  abode  in  such  county,  of  the  time  and  place 
of  the  trial  of  the  rig^  to  such  property,  which  trial  shall  be 
had  before  some  justice  of  the  county,  at  least  one  day  prior 
to  the  time  appointed  for  the  sale  of  such  property. 

piS^^JJj  when  Sec.  205.  If  on  the  trial,  the  justice  shall  be  satisfied  from 
fes'to^"  the  proof,  that  the  property  or  any  part  thereof,  belongs  to 
cuimant.  claimant  or  claimants,  such  justice  shall  render  judgment 

against  the  party  in  whose  favor  such  execution  or  attachment 
issued  for  the  costs,  and  issue  execution  therefor,  and  shall, 
moreover,  give  a  written  order  to  the  constable  who  levied  on, 
or  who  may  be  charged  with  the  duty  of  selling  such  property, 
directing  him  to  restore  the  same,  or  so  much  thereof,  as  may 
have  been  found  to  belong  to  such  claimant  or  claimants. 

to^iSi?wiih*""    Sec  206.  But  if  the  claimant  or  claimants  fail  to  establish 
wlder^*^"**"*  his  or  their  right  to  such  property  or  any  part  thereof,  the 
•gain.t  him.  j^gjice  shall  render  judgment  against  such  claimant  or  claim- 
ants for  the  costs  that  have  accraed  on  account  of  such  trial, 
and  issue  execution  therefor;  and  the  constable  shall  not  be 
liable  to  the  claimant  or  claimants  for  the  property  so  taken. 


FORCIBLE  ENTRY  AND  DETENTION  OF  PROPERTY. 

ofjMUw!**''"  Sec  207.  Any  justice,  within  his  proper  county,  shall  have 
power  to  inquire,  in  the  manner  hereinafter  directed,  as  well 
against  those  who  make  unlawful  and  forcible  entry  into  lands 
and  tenements,  and  detain  the^  same,  as  against  those  who 
having  a  lawful  and  peaceable  entry  into  lands  or  tenements, 
unlawfully  and  by  force  hold  the  same;  and  if  it  be  found  upon 
such  inquiry  that  an  unlawful  and  forcible  entry  has  been 
made,  and  that  the  same  lands  or  tenements  are  held  by  force, 
or  that  the  same,  after  a  lawful  entry  are  held  unlawfully,  then 
said  justice  shall  cause  the  party  complaining  to  have  restitu- 
tion thereof. 

ceSuig  mlj'be  ^*  P^'^ceediugs  under  this  article  may  be  had  in  all 

h«d  agsiiitt.  cases  against  tenants  holding  over  their  terms ;  in  sales  of  real 
estate,  on  executions,  orders,  or  other  judicial  process,  when 
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the  judgment  debtor  was  in  possession  at  the  time  of  the  ren- 
dition of  judgment  or  decree,  by  virtue  of  which  such  sale  was 
made;  in  sale  by  executors,  administrators,  guardians,  and 
on  partition,  where  any  of  the  parties  to  the  petition  were  in 
possession  at  the  commencement  of  the  suit,  after  such  sales, 
so  made  on  execution  or  otherwise,  shall  have  been  examined 
by  the  proper  court,  and  the  same  by  such  court  adjudged 
legal;  and  in  case  where  the  defendant  is  a  settler  or  occupier 
of  the  lands  or  tenements,  without  color  of  title,  and  to  which 
the  complainant  has  the  right  of  possession;  this  section  not 
to  be  construed  as  limiting  the  provisions  of  the  first  section 
of  this  act. 

Sec.  209.  Judgments  either  before  the  justice  or  in  the  dis-  JadgmcntB. 
trict  court,  under  this  act,  shall  not  be  a  bar  to  any  after  ac- 
tion brought  by  either  party. 

Sec.  210.  It  shall  be  the  duty  of  the  party  desiring  to  com-  Three  day« 
mence  an  action  under  this  act,  to  notify  the  adverse  party  to  ^^^^^ 
leave  the  premises,  for  the  possession  of  which  the  action  is 
about  to  be  brought,  which  fiotice  shall  be  served  at  least 
three  daj'^s  before  commencing  the  action,  by  leaving  a  written 
copy  with  the  defendant,  or  at  his  usual  place  of  abode,  if  he 
cannot  be  found. 

Sec.  211.  The  summons  shall  not  issue  herein,  until  the 
plaintiff  shall  have  filed  his  complaint  in  writing  with  the  jus-  ^**»'  ^ 
tice,  which  shall  particularly  describe  the  premises  so  entered 
upon  or  detained,  and  shall  set  forth  either  an  unlawful  and 
forcible  entry  and  detention,  or  an  unlawful  and  forcible  de- 
tention after  a  peaceable  or  lawful  entry  of  the  described 
premises.  The  complaint  shall  be  copied  into  and  made  a 
part  of  the  record. 

Sec.  212.  The  summons  shall  be  issued  and  directed;  shall  mJ^^VhSr 
state  the  cause  of  the  complaint,  and  the  feme  and  place  of  Ic^eS"**''^'' 
trial,  and  shall  be  served  and  returned  as  in  other  cases.  Such 
service  shall  be  three  days  before  the  day  of  trial  appointed 
by  the  justice. 

Sec.  213.  If  the  defendant  does  not  appear  in  accordance  wYs  to'tjSSi 
with  the  requisitions  of  the  summons,  and  it  shall  have  been{?y*iSJi**" 
properly  served,  the  justice  shall  try  the  cause  as  though  he 
was  present. 
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When  con  tin-    Sec.  214.  No  continuance  shall  be  granted  for  a  longer  pe- 

for  mnfe  thnn 

liod  than  eight  days,  unless  the  defendant  applying  therefor 
eight daya.  g^^g^jj  gjy^  undertaking  to  the  adverseparty,  with  good  and 
sufficient  surety  to  be  approved  by  the  justice,  conditioned  for 
the  jjayment  of  the  rent  that  may  accrue,  if  judgment  be  ren- 
dered against  the  defendant. 
When  justice    Sec.  215.  If  the  suit  be  not  continued,  place  of  trial  changed, 

Bhall  try  cause  .  ,  _  _       .  ft  a  ^  • 

Ac.  or  neither  party  demand  a  jury,  upon  the  return  day  of  the 

summons,  the  justice  shall  try  the  cause;  and  if,  after  hear- 
ing the  evidence,  he  shall  conclude  that  the  complaint  is  not 
true,  he  shall  enter  judgment  against  the  plaintiflF for  costs; 
if  he  find  the  complaint  true,  he  shall  render  a  general  judg- 
ment against  the  defendant  and  in  favor  of  the  plaintiff  for 
restitution  of  the  premises  and  costs  of  suit;  if  he  find  tha 
complaint  true  in  part,  he  shall  render  a  judgment  for  the  res- 
titution of  smrh  part  only,  and  the  costs  shall  be  taxed  as  the 
justice  shall  deem  just  and  equitable. 

Sec.  216.  If  a  jury  be  demanded  by  either  party,  the  pro- 
ceedings, until  the  impanelling  thereof,  shaU  be  in  all  respects 
as  in  other  cases.  The  jury  shh-ll  be  sworn  or  afiBlrmed  to  well 
and  truly  try  and  determine  whether  the  complaint  of  (naming 
the  plaintiff)  about  to  be  laid  before  them,  is  true  according 
to  the  evidence.  If  the  jury  shall  find  the  complaint  true,  they 
shall  render  a  general  verdict  of  guilty  against  the  defendant; 
Verdict,  ^^^^  ^  general  verdict  of  not  guilty;  if  true  in  part, 

then  a  verdict  setting  forth  the  facts  they  find  true. 

Justice  Pbaii     Sec.  217.  The  justice  shall  enter  the  verdict  upon  his  docket, 
Md  wudei*"^   and  shall  render  such  judgment  in  the  action  as  if  the  facts, 
Judgment.      authoriziug  the  finding  of  such  verdict,  had  been  found  to  be 
true  by  himself. 

Exceptions      Sec.  218.  Exccptious  to  the  opinion  of  the  justice,  in  cases 
uken  by  either  ^^^^^  ^.j^jg  ^^^^  upou  qucstious  of  law  and  evidence,  may  be 
taken  by  either  party,  whether  tried  by  a  jury  or  otherwise. 

jutice  shall  S^^-  21^-  When  a  judgment  of  restitution  shall  be  entered 
on  judjmcm^^^  a  justice,  he  shall,  at  the  request  of  the  plaintiff,  his  agent 
restitation.        attoHicy,  issuc  a  wrft  of  executlou  thereon,  which  shall  be 

in  the  following  form,  as  near  as  practicable: 

The  Territory  of  Dakota, ) 

Formofexe.  •  .  •  •  COUUty  f 

cution.  any  constable  of  county : 
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Whereas,  in  a  certain  action  for  the  forcible  entry  and  de- 
tention (or  the  forcible  detention,  as  the  case  may  be),  of  the 
following  described  premises,  to-wit:  ,  lately  tried  be- 
fore me,  wherein  was  plaintitTand  was  defendant 

 ,  judgment  was  rendered  on  the  day  of  ,  a.  d. 

 ,  that  the  plaintiff  have  restitution  of  taid  premises,  and 

also  that  he  recover  costs  in  the  sum  of   You,  therefore, 

are  hereby  commanded  to  cause  the  defendant  to  be  forth- 
with removed  from  said  premises,  and  the  said  plaintiff  to 
have  restitution  of  the  same;  also  that  you  levy  of  the  goods 
and  chattels  of  the  said  defendant,  and  make  the  costs  afore- 
said, and  all  accruing  costs,  and  of  this  writ  make  legal  ser- 
vice and  due  return. 

Witness  my  hand  this  day  of  ,  a.  D  

 ,  Justice  of  the  peace. 

Sec.  220.  The  officer  shall,  within  ten  days  after  receiving  officer  ehaii 

'  ^  execnte  same 

the  writ,  execute  the  same  by  restoring  the  plaintiff  to  the  pos-  J^y^*  aST** 
session  of  the  premises,  and  shall  levy  and  collect  the  costs, 
and  make  return  as  upon  other  executions.  If  the  officer  shall 
receive  a  notice  from  the  justice  that  the  proceedings  have  been 
stayed  by  an  allowance  of  an  appeal,  he  shall  immediately 
delay  all  further  proceedings  upon  the  execution;  and  if  the 
premijses  have  been  restored  to  the  plaintiff,  he  shall  immedi- 
ately place  the  defendant  in  the  possession  thereof,  and  return 
the  writ  with  his  proceedings  and  costs  taxed  thereon. 

CONSTABLES  AND  TILEIU  DUTIES. 

Sec.  221.  All  constables  shall  be  ministerial  officers  in  jus-  conMaWes 
tices  courts,  in  their  respective  counties,  in  civil  and  criminal  fmdn.  * 
cases,  and  civil  and  criminal  process  may  be  executed  by 
them  throughout  the  county. 

Sec.  222.  It  shall  be  the  duty  of  every  constable  to  serve  ^J[>n«e«  of  con- 
and  execute  all  warrants,  writs,  precepts,  executions,  and  other 
process  to  him  directed  and  delivered,  and  in  all  respects 
whatever,  to  do  and  perform  all  things  pertaining  to  the  office 
of  constable. 

Sec.  223.  In  discharging  their  duties,  constables  may  call  »nd 
to  their  aid  the  power  of  the  county,  or  such  assistance  as 
may  be  necessary.   It  shall  be  the  duty  of  every  constable  to 
make  due  return  of  all  process  to  him  directed  and  delivered, 
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at  the  proper  olffice  and  on  the  proper  return  day  thereof;  or 
if  the  judgment  be  docketed  in  the  district  court,  appealed,  or 
stayed  npon  which  he  has  an  execution,  on  notice,  to  return 
the  execution,  stating  thereon  such  fact. 

p  Shan  note  on    Sec.  224.  It  shall  be  the  duty  of  every  constable,  on  the  ro- 
timeofreceiv-  ceipt  of  any  Writ  or  other  process  (subpoenas  excepted),  to 
note  thereon  the  time  of  receiving  the  same;  he  shall  also 
state  in  his  return  on  the  snme,  the  time  and  manner  of  exe- 
cuting it. 

wr^oTir"''""    Sec.  225.  No  constable  shall  make  a  return  on  any  process 
fouid.'"''*     of    not  found,"  as  to  any  defendant,  unless  he  shall  have 
been  once  at  least  to  the  usual  place  of  residence  of  the  de- 
fendant, if  such  defendant  have  any  in  the  county. 

stSillS  criS."  Sec  226.  It  shall  be  the  duty  of  every  constable  to  appre- 
hend, on  view  or  warrant,  and  bring  to  justice  all  felons  and 
disturbers  and  violators  of  the  criminal  laws  of  this  Territory, 
to  suppress  all  riots,  affrays,  and  unlawful  assemblies,  which 
may  come  to  his  knowledge,  and  generally  to  keep  the  peace 
in  his  proper  county. 

^^Authorityof  Sec.  227.  In  serving  all  process,  either  civil  or  criminal,  and 
in  doing  his  duties  generally,  when  not  otherwise  restricted  by 
law,  the  authority  of  a  constable  shall  extend  throughout  the 
whole  county  in  which  he  may  be  elec*ted  or  appointed,  and 
in  executing  and  serving  process  issued  by  a  justice  of  the 
peace,  he  shall  have  and  exercise  the  same  authority  and 
powers  over  goods  and  chattels,  and  the  persons  of  parties,  as 
is  granted  by  law  to  a  sheriff,  under  like  process  issued  from 
courts  of  record. 

Duty  of  con-  Sec.  228.  When  it  shall  become  the  duty  of  the  constable  to 
Sommiuto%iL  take  the  body  of  any  person  to  the  jail  of  the  county ,  he  shall 
deliver  to  the  sheriff  or  jailer  a  certified  copy  of  the  commit- 
ment, or  other  process,  whereby  he  holds  such  person  in  cus- 
tody, and  return  the  original  to  the  justice  who  issued  the 
same;  which  copy  shall  be  sufficient  authority  to  the  sheriff  or 
jailer  to  keep  the  prisoner  in  jail,  until  discharged  by  due 
course  of  law. 

Constable  to    Sec.  229.  Constables  shall  pay  over  to  the  party  entitled 
money,  Ac.    thereto,  all  money  received  by  them  in  their  official  capacity, 
if  demand  be  made  by  such  party,  his  agent,  or  attorney,  at 
any  time  before  he  returns  the  writ  upon  which  he  has  received 
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it;  if  not  paidi  over  bj  tbat  time,  lie  shall  p»7  the        to  the 
jn^tioe  vhen  he  returns  the  writ. 

'  Sioo.  Sao.  Oonstables  shall  be  liable  to  twenty  par  cent,  pen* 
lilty  upon  the  amount  of  damages  for  which  judgment  may  be 
entered  against  them,  for  flailing  to  make  return,  mahtog&Ise 
Mtum,  or  failing  to  pay  over  money  by  them  collected  or  re* 
oeived  in  their  ofiKdal  qapadty,  and  such  judgment  must  in- 
clude, in  addition  to  the  damages  and  costs,  the  pieni^lty  here« 
in  provided* 

FBOOEEBIKOS  FOR  CONTEMPTS. 

•  Beo.  381.  In  the  following  cases  and  no  others,  a  jnstioe  of  wiMiMtWt 
the  peace  may  punish  for  contempt;  SStempt. 

1.  Persons  guilty  of  disorderly,  contemptuous  and  insolent 
behavior  towards  such  justice,  whilst  engaged  in  the  trial  of  a 
cause,  or  in  rendering  judgment,  or  in  any  judicial  proceed- 
ings, which  tends  to  interrupt  such  proceedings,  or  to  impair 
the  respect  due  to  his  authority ; 

2.  Personei  guilty  of  any  breach  of  the  peace,  noise,  or  dis- 
turbance, tending  to  interrupt  the  official  proceedings  of  such 
justice; 

8.  Persons  guilty  of  resistance,  or  disobedience  to  any  law- 
ful order  or  process  made  or  issued  by  him. 

Sec.  282.  Punishment  for  contempt  may  be  by  fine  not  ex« 
ceeding  twenty  dollars,  or  by  imprieoiment  in  the  county  jail  for  coniempt. 
not  exceeding  two  days,  unless  otherwise  provided,  at  the  dis- 
•c^tion  of  the  Justice. 

.  Sbo.  233«  ISo  person  shall  be  punished  for  conteinpt  before 

a  justice  of  the  peace,  until  w  opportunity  shall  have,  ^^^^^^f^^ 

gWeo  him  to  be  heard  in  his  defense;  and  for  thut  pnrpoBetj>mpt^^^^ 

the  justice  may  issue  his  warrant  to  bring  the  offender  before  to 

Wm. 

Sec.  2B4.  If  the  oflender  be  present  he  may  be  summarily  <ir- 
rstigaed  by  the  justice  and  proceeded  ngi^inst  in  the  same  man-       ^  »^ 
ner  w  if  a  warrant  had  been  previously  issuedi  and  the  ^^•^^SI^"'*' 
fender  arrested  therfloa* 

^lic.  8S!9»  The  ww^ant  km  conteHipt  may  be  in  the  following 

jtom:  FormofwBfw 

Territory  of  Dakota,  (  tSV^"^- 
Counlarof   i®*' 

^o  the  sheriff  or       constable  of  s^id  county: 

63 
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In  the  name  of  the  Territory  of  Dakota,  you  are  h^by 
commanded  to  apprehend  A.  B.  and  bring  him  before  J« 
t  one  of  the  justices  of  the  peace  of  said  county,  at  his  office  in 

said  county,  to  show  cause  why  hie,  the  said  A.  B.  should  not 
be  Convicted  of  a  criminal  contempt,  alleged  to  have  been 

committed  on  the  day  of  ,  A.  D.  18 . . . ,  before 

the  said  justice,  while  engaged  as  a  justice  of  the  peace  in 
judicial  proc^sedings. 

Dated  this  day  of  A.  D.  18. . . 

J*  P.,  Justice  of  the  peace. 

)aS«Th!fiV''"  Sec.  336.  Upon  the  conviction  of  any  person  for  contempt, 
MkanprecoM  jjj^j  jugtice  shall  make  up  a  record  of  the  proceedings  on  the 
conviction,  stating  the  particular  circumstances  of  theoflense, 
^nd  the  judgment  rendered  thereon,  and  shall  file  the  same  in 
the  office  of  the  clerk  of  the  district  court,  and  shall  enter  the 
same  in  his  docket  as  in  civil  cases. 

•ommTSeou  '^^^^  Warrant  of  commitment  for  any  constable, 

shall  set  forth  the  particular  circumstances  of  the  offense,  or 
it  shall  be  void. 

cJEiTf^iTic-  '"•^^  record  of  conviction  may  be  in  the  following 

tion.  form : 

Territory  of  Dakota,  I  ^ . 
County  of  

Whereas,  on  the  day  of  ,  A.  D.  18. . while 

we,  the  undersigned,  one  of  the  the  justices  of  the  peace  of 
the  said  county,  was  engaged  in  the  trial  of  a  cause  between 
C.  D.,  plaintiff,  and  E.  F.,  defendant,  in  said  county,  accord* 
ing  to  the  statute  in  such  case  made  and  provided,  A.  B.  of  the 
said  county  did  interrupt  the  said  proceedings  and  impair  the 
respect  due  to  the  authority  of  the  undersigned,  by  (here  de* 
scribe  the  cause  particularly);  and  whereas,  the  said  A.  B.  was 
thereupon  required,  by  the  undersigned,  to  answer  for  the  said 
contempt,  and  show  cause  why  he  should  not  be  convicted 
thereof;  and  whereas,  the  said  A.  B.  did  not  show  any  cause 
against  the  said  charge;  be  it  therefore  remembered,  tiiat  the 
said  A.  B.  is  adjudged  to  be  guilty,  and  is  convicted  of  the 
criminal  contempt  aforesaid,  before  the  undersigned,  and  is 

a^udged  by  the  undersigned  to  pay  a  fine  of  dollars,  or 

to  be  imprisoned  in  the  common  jail  of  said  county  for  the 
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term  of  two  days,  or  until  he  be  discharged  from  imprison- 
ment according  to  law. 

.  Dated  this.  day  of  ,  jS.  D.  18... 

J.  P.,  Justice  of  the  peace. 
:  Sec.  230.  When  any  witness  attending  before  a  justice  of  ^JfJJJj^jJ  ^ 
^he  .peace,  in  any  cause,  shall  refuse  to  be  sworn  in  some  form  J^iSa.*** 
prescribed  by  law,  to  answer  any  pertinent  or  proper  ques- 
tion, such  justice  may,  by  order,  commit  such  witness  to  the 
jail  of  the  county. 

.  Sec.  240.  Such  order  shall  specify  the  cause  for  which  the  „2f**p255f 
aame  issued;  and  if  it  be  refusing  to  answer  any  question, 
Buch  question  shall  be  specified  therein;  and  such  witness 
.BbaU  be  closely  confined  pursuant  to  such  order,  until  he  be 
;9worn,  or  to  answer,  as  the  case  may  be. 

•  Sec.  241.  The  justice  shall  thereupon  adjourn  such  case,  at  j^J^Vj;^ 
the  request  of  the  party,  for  such  time  as  shall  be  reasonable,  ritiiy^""**" 
or  until  such  witness  shall  testify  in  the  case. 

Sec.  242.  If  any  person  duly  subpenaed,  and  obliged  to  at-  pen1Sd"n!It"*it- 
tend  as  a  witness,  shall  fail  to  do  so,  he  shall  be  considered  of°*o?teml}i 
guilty  of  contempt,  and  shall  be  fined  all  the  costs  for  his  ap-  ^ 
.prehension,  unless  he  shall  show  reasonable  cause  to  the  sat- 
isfaction of  the  justice,  for  his  omission  to  attend;  in  wliich 
xase  the  party  requiring  such  appearance,  shall  pay  the  costs 
^thereof. 
• . 

GENERAL  PK0VI8I0NS. 

Sec.  248.  Every  summons  or  process,  issued  by  a  justice  ^^n,JJ^*'^|^y"*^ 
the  peace,  shall  be  entirely  filled  up,  and  shall  have  no  blank  ^2*to'^fl!i!d 
either  in  date,  or  otherwise,  at  the  time  of  its  delivery  to  an  of- 
ficer to  be  executed;  every  such  process  which  shall  be  issued 
,and  delivered  to  an  officer  to  be  executed,  contrary  to  the  fore- 
'going  provisions,  shall  be  void. 

Sec.  244.  Whenever,  by  reason  of  a  dismissal,  nonsuit,  oT^^fy^n^^m 
for  any  other  cause,  a  judgment  shall  be  rendered  against  mentfor ^Sii^ 
either  party,  for  costs  only,  by  a  justice  of  the  peace,  execu- 
tion may  issue  to  enforce  such  judgment,  in  the  same  manner 
and  with  the  same  effect  as  in  every  case. 

Sec.  245.  No  justice  of  the  peace,  being  a  member  of  the 
^council  or  house  of  representatives,  shall  be  obliged  to  take ^',j^Jf jy^, 
cognizance  of  any  action,  pr  to  entertain  any  proceedings  33iSid 
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nhdBt  the  pfotisionB  of  this  act;  but  he  tnay  a<!t  th^rrth 
not,  at  his  discretion. 

ti2^y"W-"*"  Sec.  246.  In  case  any  justice  of  the  peace  shall  die,  or  his 
Sf*dJ<SSS**  ^>fitt<^e  shaW  In  any  wise  become  vacant,  and  any  books  or 
papers  belonging  to  such  justice  in  his  official  capacity,  shall 
Come  into  the  hands  of  any  petson,  the  nearest  justice  may 
demand  and  receive  such  books  and  papers  from  the  person 
having  the  same  in  his  possession.. 
iiiS*M«pS""*  ^       books  or  papers  required  to  be  delivered 

ESkV«B4  nearest  justice  by  the  preceding  section,  be  vFithheld,  or 

it  any  justice  shall  refuse  to  deliver  over  to  his  sucoessol*  an/ 
books  or  papers^  in  either  case  the  person  entitled  to  receive 
the  said  books  or  papers,  may  make  complaint  to  the  district 
judge  of  the  United  States  district  court  of  the  proper  oouutyi 
and  i^such  judge  be  satisfied  by  the  oath  of  the  complainant, 
^  or  any  other  person,  that  any  such  books  or  papers  are  with* 

held,  he  may  grant  an  order  directing  the  person  so  refnaingi 
to  show  cause  before  him  on  a  day  to  be  mentioned  in  said 
orderi  wtiy  he  should  not  be  compelled  to  deliver  the  same. 

\J^SS!'SSF  ^^^^     appointed,  or  at  any  other  time  to 

which  the  matter  may  be  adjourned,  upon  due  proof  beinK 
made  of  the  service  of  such  order,  such  judge  shall  proceed  to 
inquire  into  the  circumstances;  and  if  it  shall  appear  that  the 
said  books  and  papers  are  withheld,  the  officer  before  whom 
the  proceedings  are  had,  shall  by  warrant  commit  the  person 
so  withholding,  to  the  jail  of  the  proper  county,  there  to  re- 
main until  he  shall  deliver  the  books  and  papers,  or  be  other- 
wise discharged  according  to  law. 
jJ^/SiI?*  Shc.  849*  If  any  money  shall  be  collected  for  any  party  by 
^^"""^^  a  justice  of  the  peace  in  his  official  capacity,  and  he  shall  have 
neglected  or  refhsed,  within  a  reasonable  time  after  detnand, 
to  pay  over  the  same,  such  neglect  or  refusal  shall  be  deemed 
a  misdemeanor,  and  on  conviction  thereof,  such  justice  shall 
forfeit  his  offloe« 

•c£rt?^te.     Seo.  350.  The  courts  of  justices  of  the  peace  shall  be  public, 
and  every  person  may  freely  attend  the  same. 
Sbo.  261.  It  is  the  duty  of  every  justice  upon  the  ei^iration 
Syyj^    of  his  term  of  office,  to  deposit  with  his  successor  his  official 
docket,  as  well  his  own,  as  those  of  his  predecessor  which 
may  be  in  his  custody,  together  with  all  files  and  papers,  laws 
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and  dtatntes,  pertaining  to  his  office,  there  to  be  kept  as  pilblic 
Records  and  property.  there  be  no  i^ncdessoir  elected  and 
qnalified^  or  if  the  office  become  viirant  by  death,  remotal 
from  the  cotlnty,  or  otherwise,  before  his  snccessor  is  elected 
Itnd  (|nitlifled,  the  docket  and  papers  in  the  possession  of  snch 
Justice  must  be  deposited  with  the  ned.t:est  jtistioe  in  the  coun- 
ty, there  to  be  kept  ttntil  a  sticcessor  be  chosen  and  qualified, 
then  to  be  delivered  over  to  such  successor  on  reqttest. 

Sec.  262.  The  justice  with  whom  the  docket  of  another  may  ^gj^^ljf 
be  deposited,  either  during  a  vacancy,  or  as  a  successor,  isjj™*^;'** 
Jiereby  authorized,  while  having  such  docket  legally  in  his  iUJ'lSliJioiJ" 
j)ossession,  to  issue  execution  on  any  judgment  there  entered 
and  unsatisfied  and  not  docketed  in  the  district  court,  in  the 
>ame  manner  and  with  the  same  etfect  as  the  justice  by  whom 
the  judgment  was  rehdered  might  have  done;  to  take  bail  in 
appeals,  or  for  stay  of  execution,  to  issue  certified  transcripts 
of  judgments  on  such  docket,  and  proceed  in  all  cases  in  like  , 
manner  as  if  the  dame  had  been  originally  hdd,  or  instituted 
before  him. 

Sec.  268.  That  id  lill  actions  instituted  before  h  justice  of 
the  peace,  foufided  upon  ahy  bond,  isealed  bill,  promissory  2«ijdi^Mfi«, 
note  or  other  instrument  of  writing,  for  the  payment  of  a  sum  ^gj*^^^ 
of  money  certain,  of  which  the  whole  amount  of  money  prom-  S  wiiUDg. 
ised  therein  is  due,  it  shall  be  the  duty  of  the  plaintiff,  his 
agent  or  attorney,  to  file  a  copy  of  said  bond,  sealed  bill, 
promissoi^  note,  or  other  written  evidence  of  indebtedness  .  i  . . 
upon  which  said  suit  is  brought,  with  such  Justice  of  the  peace, 
knd  upon  the  trial  of  the  case  the  origihal  of  said  bond,  seal- 
ed bill,  promissory  note,  or  other  written  evidence  of  indebt- 
edness shall  be  filed  with  such  justice  of  the  peace;  and  if, 
upon  the  trial,  judgment  shall  be  entered  thereon,  in  favor  of 
the  plaintiff,  such  bond,  sealed  bill,  promissory  note,  or  in- 
strument of  writing,  shall  be  retained  by  the  justice  so  render- 
ing judgment  who  shall  indorse  the  sum  for  which  he  shall 
have  entered  judgment  (provided  the  same  shall  in  novrtse  ex- 
ceed one  hundred  dollars)  and  shall  subscribe  his  name  there- 
to. And  upon  payment,  or  tender  of  the  amount  of  such  pay- 
ment, together  with  the  costs  accruing  thereon,  or  securing  the 
payment  of  the  same  by  putting  in  bail  for  the  stay  of  execu- 
tion,  it  shall  not  be  lawM  for  the  pluintiff  to  institute  any 
other  suit  or  suits  upon  such  bond,  sealed  bill,  promissory 
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note,  or  other  instrument  of  writing  for  the  recovery  of  any 
other  sum  or  sums,  the  payment  of  which  is  secured  by  the 
same  bond,  sealed  bill,  promissory  note,  or  other  written  evi- 
proTiao.  dence  of  indebtedness:  Providedj  That  when  an  appeal  shall 
be  taken  from  the  judgment  of  such  justice,  it  shall  be  his 
duty  to  transmit  any  bond,  sealed  bill,  promissory  note,  or 
other  written  evidence  produced  before  him  on  trial  to  the 
clerk  of  the  district  court,  to  which  such  cause  shall  have  been 
appealed,  on  or  before  the  second  day  of  the  term  of  the  court 
next  after  taking  such  appeal:  Pfamded^  afoo,  That  nothing 
herein  contained  shall  be  construed  to  lessen  or  in  anywise 
affect  the  right  which  any  creditors  now  have  to  demand  from 
any  justice  of  the  peace,  any  joint  and  several  obligations  for 
the  purpose  of  prosecuting  any  party  to  said  obligations, 
other  than  the  party  against  whom  judgment  may  have  been 
rendered. 

^  jjBMity^if  Sec.  254.  It  shall  not  be  lawful  for  any  justice  of  the  peace 
jJ2j«»«»jjadg.to  purchase  any  judgment,  uponany  docket  in  his  possession; 

and  for  so  doing,  and  for  every  such  offense,  such  justice  shall 
forfeit  and  pay  a  sum  not  more  than  fifty  dollars,  nor  less 
than  ten  dollars,  to  be  recovered  by  an  action  before  any  court 
having  jurisdiction  thereof,  and  when  collected,  shall  be  paid 
into  the  treasury  of  the  county  where  such  offense  was  com- 
mitted. Said  money  so  collected  and  paid  in  shall  be  for  the 
support  of  common  schools  in  said  county. 

m2tfS'dlI8^'  2^^'  Nothing  in  this  act  contained  shall  be  so  construed 

as  to  authorize  the  arrest  or  imprisonment  of  any  citizen  of 
this  Territory  for  debt;  and  nothing  in  this  act  shall  apply 
to  property,  real  or  personal,  goods  or  chattels,  rights  or 
credits,  interests  or  estates,  exempt  by  law  from  levy,  seizure^ 
or  sale  under  execution. 

FORMS  IN  CIVIL  ACTIONS. 

Sec.  256.  The  following,  or  equivalent  forms,  may  be  used 
by  justices  of  the  peace  in  civil  proceedings,  to  be  had  under 
this  act,  to- wit: 


FORM  OF  SUMMONS. 

ss: 


Formofiim.    Temtory  of  Dakota, 
County  of  

To  the  sheriff  or  any  constable  of  said  county: 
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In  the  name  of  the  Territory  of  Dakota,  you  are  hereby 

commanded  to  summon  ,  if  he  shall  be  found  in  your 

county ,  to  be  and  appear  before  the  undersigned,  one  of  the 
Justices  of  the  peace  in  and  for  said  county,  on  the  ....  day 

of  ,  18 . . ,  at  o'clock  in  the  noon 

at  ,  in  said  county,  to  answer  to   in  a 

civil  action  for  . . . . ;  and  have  yon  then  and  there  this  writ. 

Given  under  my  hand,  this  ....  day  of  . . . .  A.  D.  18 . .. 

J.  P.,  Justice  of  the  peace. 


FORM  OF  EXECUTION. 


.Territory  of  Dakota, 


County  of  ,   r"*'  ^^^^ 

To  the  sheriff  or  any  constable  of  said  county: 

Whereas,  judgment  against  ,  for  the  sum  of  

lawful  money  of  the  United  States,  and  for  ,  cost  of 

suit  was  recovered  the  day  of  before  me  at 

the  suit  of  ;  these  are  therefore  in  the  name  of 

the  Territory  of  Dakota,  to  command  you  to  levy  distress  on 

the  goods  and  chattels  of  the  said  ,  (excepting  such 

as  the  law  exempts,)  and  make  sale  thereof,  according  to  law 
in  such  case  made  and  provided,  to  the  amount  of  the  said  sum 
together  with  twenty-five  cents  for  this  execution,  and  the  same 
return  to  me  within  thirty  days,  to  be  rendered  to  the  said 

 for  said  and  cost.  Hereof 

fail  not  under  penalty  of  the  law. 
Given  under  my  hand  this  ....  day  of  ... .  A.  D.  18. .. 

J.  P.  Justice  of  the  peace. 

FORM  OF  A  WRIT  OF  REPLEVIN. 

Territory  of  Dakota, )  ^„ 

County  of  ......    \^^'  or'SSfX^* 

To  the  sheriff  or  any  constable  of  said  county: 

Whereas,  A.  B.  complains  that  C.  D.  has  taken  and  does 
unjustly  detain  (as  the  case  may  be,  particularly  describing 
the  goods  and  chattels  to  be  replevied,  and  the  value  thereof,) 
therefore,  in  the  name  of  the  Territory  of  Dakota,  you  are  . 
commanded  that  yon  cause  the  same  goods  and  chattels  to  be 
replevied  without  delay;  and  if  the  said  A.  B.  shall  give  se- 
curity as  required  by  law,  that  yon  cause  the  said  goods  anid 
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chattels  to  delivered  to  the  said  A.  B.,  apd  also  that  yon 
summon  the  said  C.  X>*  to  be  and  appear  before  pie,  one  of  th^ 

justices  of  the  peace  in  and  for  said  conntji  on  the  day 

of  ,  A.  D.  18. at  ....  o'clock  in  the  noony  »t 

 ,  in  said  conntj,  to  answer  complaint  of  

Qiren  nnder  my  hand  this  —  day  of  ,  ,  A.  D.  18. ., 

J.  P.,  Ji|£(tiqe  of  the  peace,  . 

rORy  OF  SUBPOEXA. 

rormor      Territory  of  Dakota,  )  ^ 
Mbp«»».  Connty  of   ) 

In  the  name  of  the  Territory  of  Dakota,  yon  are  hereby  re- 
quired to  appear  before  the  nndersigned,  one  of  the  Jastiees 

of  the  peace  in  and  for  said  county,  at  on  the  

day  of  ,  at  o^lock,  in  the  noon  of 

said  day,  to  give  evidence  in  a  certain  canse  then  and  thereto 
be  tried  between  ,  plaintiff,  and  ,  de- 
fendant, on  the  part  of  the  

Given  nnder  my  hand,  this. . .  .day  of  ,  A.  D.  18. . . 

J.  P.,  Justice  of  the  peace. 

rORM  OV  A  VBKIBE  FOB  A  9VUr. 

^     ^     Territory  of  Dakota,  )  ^ 
..^"^         County  of   f*^' 

To  the  sheriff  or  any  constable  of  said  connty: 
In  the  name  of  the  Territory  of  Dakota,  yon  are  hereby 

commanded  to  summon  , .  .to  be  and  appear  befbre  tlM>* 

undersigned,  one  of  the  justices  of  the  peace  in  and  for  said 

county,  on  the  day  of  at  o'clock  in 

the  noon  of  said  day,  in  the  town  of  ,  to  make 

a  jury  for  the  trial  of  a  civil  action  betwen  ,  plaintiff* 

and  ,  defendant,  and  have  yon  then  and  tH^re 

,  this  writ. 

Given  under  my  handi  this*  day  of  A.  D.  18. . . 

J«  p.,  Justice  of  the  peace. 


rnO^^EDUCQS  Il(  CRIMIKAL  CASKS. 

/•ritdiciicm  6bc.  Jufpttcea  of  iha  peace  phall  hai^^  power  and  iniift- 
SrimSiirS^f.  diction  thfoogkont  their  re«peetive  countiea,  as  IbUowa: 

1.  Tq  canw  to  be  kept  all  lavs  laade  fov  the  pieamatioa  of 
tlK^ptacei 
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2.  To  cause  to  come  before  them,  or  any  of  them,  persons 
who  shall  break  the  peace,  and  commit  them  to  jail,  or  bail 
them;  as  the  case  may  require; 

8.  To  arrest  and  cause  to  come  before  them,  persons  who  at- 
tempt to  break  the  peace,  persons  who  keep  houses  of  ill-fame 
or  frequenters  of  the  same,  or  common  prostitutes,  and  com- 
pel them  to  give  security  for  their  good  behavior  and  to  keep 
the  peace. 

4.  To  cause  to  come  before  them  persons  who  are  charged 
with  committing  any  criminal  offense,  and  commit  them  to 
jail,  or  bail  them,  as  the  case  may  require. 

Sec.  268.  Justices  of  the  peace  shall  have  power  to  hold  a  juiti^etpow. 
court  subject  to  the  provisions  hereinafter  contained,  to  hear, 
try  and  determine  the  charges  for  offenses  arising  within  their 
respective  counties,  where  jurisdiction  is  conferred  upon  by 
any  law  of  this  Territory. 

Sec.  259.  Upon  complaint  made  to  any  justice  of  the  peace  Proceeding* 
by  any  constable  or  other  person,  that  any  such  offense  has  ck^uS' ouwlk 
been  committed  within  the  county,  he  shall  examine  the  com- 
plainant on  oath,  and  the  witnesses  produced  by  him,  and  shall 
reduce  the  complaint  to  writing,  and  cause  the  same  to  be  sub- 
scribed by  the  complainant;  and  if  it  shall  appear  that  such 
offense  has  been  committed,  the  said  justice  shall  issue  his  war- 
rant, reciting  the  substance  of  the  complaint,  and  requiring 
the  oflGlcer  to  whom  it  is  directed,  forthwith  to  arrest  the  ac- 
cused and  to  bring  him  before  such  justice  or  some  other  jus- 
tice of  the  same  county,  to  be  dealt  with  according  to  law; 
and  in  the  same  warrant  may  require  the  officer  to  summon 
such  witnesses  as  shall  be  named  therein,  to  appear  and  give 
evidence  at  the  trial. 

Sec.  260.  The  complaint  mentioned  in  the  last  preceding  FbnnofcoflH 
section  may  be  substantially  in  the  following  form : 


vs.  r      name  of  the  justice). 


A.  B.  defendant. 


The  defendant  is  accused  of  the  crime  (here  name  the  of- 
fense.) For  that  the  defendant  on  the  day  of  

A.  D.  18 ... ,  at  the  (here  name  the  city,  village,  or  township) 
in  the  county  aforesaid  (here  state  the  act  or  omission  consti- 
tuting the  offense,  as  in  an  indictment). 
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ffio"com5il3nt.  "^^^^  justice  iDost  file  such  complaint,  and  mark 

thereon  the  time  of  filing  the  same. 

xam  *for"lrTwt  Immediately  upon  the  filing  of  such  complaint, 

of  accttiied.  justice  must,  if  he  deems  the  grounds  of  complaint  suf- 

ficient, issue  a  warrant  for  the  arrest  of  the  accused,  directed 
in  the  same  manner  as  a  warrant  of  arrest  upon  a  prelimi- 
nary information,  and  may  be  served  in  like  manner. 

rcS^ccMcd."'  oflBcer  who  receives  the  warrant  must  serve 

the  same  by  arresting  the  defendant,  if  in  his  power,  and 
bringing  him,  without  unnecessary  delay,  before  the  justice 
who  issued  the  same. 

.  charae  to       Sec.  264.  When  the  defendant  is  brought  before  the  justice, 

read  lo  accn»ttd 

hu  MmV'**°  charge  against  him  must  be  distinctly  read  to  him,  and  he 
shall  be  asked  whether  he  is  presented  by  his  right  name, 
and  be  required  to  plead.  K  he  objects  that  he  is  wrongfully 
named  in  the  information,  he  must  give  his  right  name;  and 
if  he  refuse  to  do  so,  or  does  not  object  to  the  name  used  in 
the  complaint,  the  justice  shall  make  an  entry  thereof  in.  his 
docket,  and  he  is  thereafter  precluded  from  making  any  such 
objection. 

Defendant  to    Sec.  265.  The  defendant  may  plead  the  same  pleas  as  upon 

plead  same  aa  *■  *- 

wan  indict-  au  iudictment',  his  pleas  may  be  either  oral  or  written,  and 
must  be  entered  on  the  docket  of  the  justice. 

do^not'^dcm?nd  ^P^^  ^  P^^^  othcr  than  a  plea  of  guilty,  if  the 

iSSu"rVth*e  ia-  defendant  do  not  demand  a  trial  by  jury,  the  justice  must  pro 

ceed  to  try  the  issue  unless  a  change  of  venue  be  applied  for 

by  the  defendant. 

^Gronnda  for  Sec.  267.  If  a  chaugc  of  vcuuc  be  applied  for,  an  affidavit 
venue.  '  must  be  filed  stating  that  the  justice  is  prejudiced  against  the 
defendant,  or  is  of  near  relation  to  the  prosecutor  upon  the 
charge,  or  the  party  injured  or  interested,  or  is  a  material  wit- 
ness for  either  party,  or  that  the  defendant  cannot  obtain  jus- 
tice before  him,  as  the  affiant  verily  believes. 

wh^  dJ^igfof  Sec.  268.  If  such  affidavit  be  filed,  the  change  of  venue  must 
venue  ia  grant-  allowcd,  aud  the  justicc  must  immediately  transmit  all  the 
original  papers,  and  a  transcript  of  all  his  docket  entries  in 
the  case,  to  the  next  nearest  justice  in  the  county,  against 
whom  no  such  objection  has  been  made,  who  shall  proceed  to 
try  the  case,  unless  a  jury  trial  be  demanded.  No  more  than 
one  change  of  venue  in  the  same  case  shall  be  allowed.  And 
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if  there  be  but  one  justice  in  the  county,  a  change  of  venue 
cannot  be  granted. 

Sec.  269.  Before  the  justice  has  heard  any  testimony  upon  „2?dem"d 
the  trial,  the  defendant  may  demand  a  jury,  which  in  all  cases  J"'^- 
^hall  be  allowed. 

Sec.  270.  K  a  trial  by  jury  be  demanded,  the  justice  shall  p^ca"riSg  j^a 
direct  any  peace  oflBcer  of  the  county,  to  make  a  list  in  writing 
of  the  n^mes  of  twelve  inhabitants  of  the  county,  having  the 
qualifications  of  jurors  in  the  district  court,  from  which  list 
the  prosecutor  and  defendant  may  each  strike  out  three 
names. 

Sec.  271.  In  case  the  prosecutor  or  the  defendant  neglect  or  cut^?  ol-'dJto- 
refuse  to  strike  out  such  names,  the  justice  shall  direct  some  ^"1^ oiu**' 
disinterested  person  to  strike  out  the  names  for  either  or  both  K'SSnor'*** 
of  the  parties  so  neglecting  or  refusing;  and  upon  such  names 
being  struck  out,  the  justice  must  issue  a  venire  directed  to 
any  peace  officer  of  the  county,  requiring  him  to  summons  the 
six  persons  whose  names  remain  upon  the  list,  to  appear  be- 
fore such  justice  at  the  time  and  place  named  therein,  to  make 
a  jury  for  the  trial  of  the  cause. 

Sec.  272.  The  oflBcer  to  whom  such  venire  is  delivered  must  Officer  recelT- 
forthwith  summons  such  jurors,  and  return  the  venire  to  the  wmmSlTjiS^f*. 
justice,  w^ithin  the  time  therein  specified,  naming  the  persons 
summoned  and  the  manner  of  service. 

Sec.  273.  The  names  of  the  persons  returned  as  jurors  shall  Names  to  im 
be  called  by  the  justice,  and  if  upon  any  such  call  any  of  the 
persons  so  named  do  not  appear,  or  are  challenged,  or  set  challenge*, 
aside  for  any  cause,  such  further  number  must  be  summoned 
as  will  make  a  jury  of  six,  after  all  legal  challenges  have  been 
allowed. 

Sec.  274.  This  same  challenge  may  be  taken  by  either  party  j^^J^^^^^jj^^^ 
to  any  individual  juror  as  on  the  trial  of  an  indictment  for  a  Sj  either pal^ 
misdemeanor,  but  no  challenge  to  the  panel  is  allowed. 

Sec.  275.  If  the  oflBicer  by  whom  the  venire  is  received,  do  if  officer  do 

^  not  return 

not  return  it  as  required,  he  may  be  punished  by  the  j^8ttcej'^<g»JW'^pn^ 
as  for  a  contempt,  and  the  justice  shall  issue  a  new  venire  for  t«'"P'- 
the  summoning  of  the  same  jurors,  upon  which  the  same  pro- 
ceedings shall  be  had  as  upon  the  one  first  issued. 

Sec.  276.  When  six  jurors  appearand  are  accepted,  they coniitotJJniy. 
shall  constitute  the  jury. 
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Oath  to  jarorg.  Sec.  277.  The  j  ustice  must  thereupon  administer  to  them  the 
following  oath  or  aflSnnation:  *'You  and  each  of  you  do 
swear  (or  you  do  solemnly  affirm,  as  the  case  may  be),  that 
you  will  well  and  truly  try  the  issue,  between  the  Territory  of 
Dakota  and  the  defendant,  and  a  true  verdict  give  according 
to  the  evidence." 

Duty  of  Jury,  gj.^  278.  After  the  jury  are  sworn  they  must  sit  together 
and  hear  the  proofs  and  allegations  of  the  partie^,  which 
must  be  delivered  in  public,  after  which  they  may  either  de- 
cide in  open  court  or  retire  for  consideration. 

immJSittiy"^*    Seo.  279.  If  they  do  not  immediately  agree  upon  a  verdict^ 
«gree,  Ac.      they  must  retire  with  the  sheriff  of  the  county,  or  some  consta- 
ble, if  either  such  are  in  attendance  upon  the  court,  or  in  their 
j^bsence,  with  some  person  appointed  by  the  justice,  who  shall 
Oath.        be  sworn  to  the  following  effect:   "You  do  swear  that  you 
will  keep  the  jury  together,  in  some  private  place,  without 
food  or  drink,  unless  otherwise  ordered  by  the  court;  that  you 
will  not  permit  any  person  to  speak  to  them, nor  speak  to  them 
yourself,  unless  it  be  to  ask  them  whether  they  have  agreed 
upon  a  verdict,  and  that  you  will  return  them  into  court  when 
they  have  so  agreed." 
«r5?ttWie!y7'    ^KO.  280.  When  the  jury  have  agreed  on  their  verdict,  they 
must  deliver  it  publicly  to  the  justice,  who  shall  enter  it  on 
his  docket. 

^^unSl^    Seo.  381.  The  jujry  must  be  kept  together  after  the  case  is 
•greed.        Submitted  to  them,  until  they  have  agreed  upon  and  rendered 
their  verdict,  unless  ibr  good  cause  the  justioo  sooner  dis- 
charge them* 

«ii?^d  with.  J^^y      discharged  as  provided  in  the  last 

oat  agreeing,  gectiou,  the  justice  may  proceed  again  to  the  trial  in  the  same 

mapner  as  upon  the  iirst  tviulj  and  so  on  till  a  verdict  is  ren- 

deiied. 

oa^uV'gJmy '  When  the  defendant  pleads  guilty,  or  is  convicted, 

i2J2!^yJ^i?"  ^ith^Jf  by  the  justice  or  by  a  jury,  the  justice  shall  render  jndg- 
impriflpflimat,  ijjeftt  theroou  of  fine  or  imprisonment,  as  the  cMe  may  re- 
quire, being  governed  by  the  rules  prescribed  for  the  district 
court,  as  faf  as  the  same  are  applioable,  in  rendering  sndi 
judgment. 


SXi^iSbi**  ^  judgment  that  the  defeadant  pay  a  fine  may 

LnfiVSIIf?.    ^^8^  direct  that  he  be  imprisoned  until  the  fine  is  satisfied. 
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Sec.  285.  Whea  the  defendant  is  acquitted,  eithei;  by  the  ^.Y^ SSqamSi, 
justice  or  by  a  jury,  he  must  be  immediately  discharged. 

Sec.  286.  When  the  defendant  is  acquitted,  the  justice  shall  wben  jwtic« 

*         w  mfty  tax  costs 

if  he  is  satisfied  that  the  prosecution  was  malicious  or  without  Jgfi^J^^^i'Sita. 
probable  cause,  tax  the  cost  against  the  prosecuting  witness 
and  render  judgment  therefor. 

Sec.  287.  Whenever  a  conviction  is  had  upon  a  plea  of  guilty 
or  upon  trial,  the  justice  must  make  and  sign  with  his  name 
of  office  a  certificate  of  such  conviction,  in  which  it  shall  be 
sufficient  briefly  to  state  the  offense  charged  and  the  convic- 
tion and  judgment  thereon,  and  if  any  fine  has  been  collected, 
the  amount  thereof. 

Sec.  288.  Within  twenty  days  after  such  conviction,  the  jus-^certwcatej)f 
tice  must  cause  such  certificate  to  be  filed  in  the  office  of  the  JjJJJf^ 
clerk  of  the  district  court  in  and  for  the  county  where  the  <?on- j^'J^^^ 
viction  was  had. 

Sec.  289.  The  judgment  shall  be  executed  by  a  peace  ^^^^^^^^5*^^!^^ 
of  the  county  where  the  conviction  is  had,  by  virtue  of  the  war- 
rant under  the  hand  of  the  justice,  specifying  the  particulars 
of  the  such  judgment. 

Sec.  290.  If  a  fine  be  imposed  and  paid  before  commitment,  ^S®^;^*^^^^**'" 
it  shall  be  received  by  the  justice,  and  by  him  paid  over  to  the  ^^^^^ 
county  treasurer,  within  thirty  days  after  the  receipt  thereof, 
fbr  the  use  of  the  schools  in  the  county,  as  provided  by  law. 

Sec.  291-  If  the  defendant  be  committed  for  not  paying  a  ^,^t**committ"ea 
fine,  he  may  pay  it  to  the  sheriff  of  the  county,  but  to  no  other  P'ying 
person,  who  must,  in  like  manner,  within  thirty  days  after  the 
receipt  thereof,  pay  it  into  the  county  treasury  for  the  use  of 
the  schools  in  the  county,  as  provided  by  law. 

Sec  292.  If  the  fine  or  any  part  thereof  is  paid  to  the  jns-^^J«fJ^  |f^ 
tice  or  sheriff,  he  must  execute  duplicate  receipts  thereof,  onej^^^jf^^^ 
of  which  he  must  file  without  delay  with  the  register  of  deeds 
or  recorder  of  deeds  in  and  for  the  county. 

Sec.  293.  Either  party  may  appeal  from  the  judgment  to  the  ^JJ^ijJJJJff 
district  court  of  the  county  in  which  the  trial  was  had;  the 
Territory  in  the  same  manner  as  the  defendant. 

Sec.  204.  The  justice,  rendering  judgment  against  the  defen*  ^^^^^^^^i 
dant,  must  inform  him  of  his  right  to  appeal  therefrom,  ando^^jrightof 
the  defendant  may  thereupon  take  an  appeal  by  giving  notice 
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orally  to. the  justice  that  he  appeals,  and  the  justice  roust 
make  an  entiy  on  his  docket  of  the  giving  of  such  notice. 

jasticciixbaii  Sec.  295.  The  justice  must,  thereupon,  enter  an  order  on  his 
docket,  fixing  the  amount  in  which  bail  may  be  given  by  the 
defendant,  and  the  execution  of  the  judgment  against  the  de- 
fendant shall  not  be  stayed,  unless  bail  in  that  amount  be  put 
in  by  an  undertaking  substantially  in  the  following. form: 

Form  of  nn-  The  Territory  of  Dakota, )  ' 
 county,  j 

A.  B.  having  been  convicted  before  C.^D.  a  justice  of  the 
peace  of  said  county,  of  the  crime  of  (here  designate  it  gen- 
erally, as  in  the  information,)  by  a  judgment  rendered  on  the 

 day  of  ,  A.  D.  18..,  and  having  appealed 

from  said  judgment  to  the  district  court,  of  said  county;  we, 
A.  B.  and  E.  F.  (or  I.  E.  P.,)  or  (we,  E.  P.  and  H.  G,)  hereby 
undertake  that  the  said  A.  B.  will  appear  in  the  district  court 
of  said  county  at  the  next  term  thereof,  and  abide  the  judg- 
ment of  said  court,  and  not  depart  without  leave  of  the  same, 

or  that  we  will  pay  to  the  Territory  of  Dakota  the  sum  of  

dollars  (the  amount  of  the  bail  fixed)  for  the  use  of  common 
schools  of  said  county. 

A.B. 
E.  F. 

Acknowledged  before  and  accepted  by  me,  at ....  in  the  county 

of  this  day  of  A.  D.  18. .., 

CD.  Justice  of  the  peace. 
Qualifications    Sec.  296.  The  bail  must  possess  the  qualifications  required 
in  cases  of  appeal  from  the  district  to  the  supreme  court  of  the 
Territory. 

«n?'£agi8t«?c^    S^^*  ^^^^        ^®  taken  by  the  justice  who  render- 

ed the  judgment,  or  by  any  magistrate  in  the  county  who  has 
authority  to  admit  the  bail,  or  by  the  district  court,  or  the 
clerk  thereof. 

iJS3,^*2ia*^'  Sec.  298.  When  an  appeal  is  taken,  the  justice  must  cause 
totwSfoun-  all  material  witnesses  to  enter  into  an  undertaking,  as  in  a 
dertakiBg,  Ac.  ^Q^gg  ^here  a  defendant  is  held  to  answer  on  a  preliminary  ex- 
amination, to  appear  and  testify  on  the  trial  of  the  appeal  in 
the  district  court,  at  a  term  at  which  it  isretumable,  and  shall 
as  soon  as  practicable,  and  at  least  ten  days  before  the  first 
day  of  such  term  of  the  district  court  of  the  county,  file  in  the 
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office  of  the  clerk  thereof,  a  certified  copy  of  the  entries  on 
his  docket,  together  with  all  the  undertakings  and  papers  in 
the  case. 

Sec.  299.  The  cause,  when  thus  appealed,  shall  stand  for 

when  appealed 

trial  anew  in  the  district  court,  in  the  same  manner  that  it  ?rii  do  novoT 
should  have  been  tried  before  the  justice,  and  as  nearly  as 
practicable,  as  an  issue  of  fact  upon  an  indictment,  without 
regard  to  technical  errors,  or  defects,  which  have  not  preju- 
diced the  substantial  rights  of  either  party,  and  the  court  has 
full  power  over  the  case,  the  justice  of  the  peace,  his  docket 
entries  and  his  return,  to  administer  the  justice  of  the  case, 
according  to  the  law,  and  shall  give  judgment  accordingly. 

Sec.  800.  No  appeal  from  the  judgment  of  a  justice  of  the  ^^rt^Sj^Pf^^J* 
peace  iri  a  criminal  case  shall  be  dismissed.  diumiaBcd. 

Sec.  301.  If  any  proceedings  be  necessary  to  carry  the  ^^JiJ**;*^^'^.- 
judgment  upon  the  appeal  into  effect,  they  shall  be  had  inthe*'«»'*«^<»»rt- 
district  court. 

MISCELLANEOUS  PROVISIOKS  IK  CRIMDfAL  CASES. 

Sec.  302.  No  assault,  battery  or  affray  shall  be  indictable,  ^ccrtain^offeM- 
but  all  such  offenses  shall  be  prosecuted  and  determined  in  a  ^^^j  manneiv 
summary  manner,  by  complaint  made  before  a  justice  of  the 
peace,  and  on  conviction  thereof,  the  offender  may  be  punished 
by  fine  not  less  than  five  dollars,  nor  more  than  one  hundred 
dollars,  according  to  the  nature  of  the  offense. 

Sec.  303.  If  any  justice  of  the  peace  shall  have  any  knowl-  u^"^^^^  J'**" 
edge  that  any  of  the  offenses  mentioned  in  the  last  section,  ro,t,°ed  i^hTJ 
are  about  to  be  committed,  he  shall  issue  his  warrant  and  pro- gJS^^^y; 
ceed  as  is  directed,  when  complaint  has  been  made;  and  if  any 
such  offense  is  committed,  threatened  or  attempted  in  his  pres- 
ence, he  shall  immediately  arrest  the  offender,  or  cause  it  to 
be  done,  and  for  this  pui*pose  no  warrant  or  process  shall  be 
necessary;  but  the  justice  may  summon  to  his  assistance  any 
sheriff,  coroner  or  constable,  and  all  other  persons  there  pres- 
ent, whose  duty  it  shall  be  to  aid  the  justice  in  preserving  the 
peace,  arresting  and  securing  the  offenders  and  all  such  as  ob- 
struct or  prevent  the  justice,  or  any  of  his  assistants  in  the 
performance  of  their  duty;  and  any  person  who  shall,  when 
summoned  to  aid  in  arresting  and  securing  an  offender,  refuse 
to  give  such  assistance,  shall  pay  five  dollars  to  the  use  of  the 
common  schools  of  said  county. 
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co^SiMScct^'     Sec.  304.  In  case  of  the  breach  of  any  recognizance  entered 
disSct ^ourt!  i^t^     ^  criminal  case,  the  same  shall  be  certified  and  retnmed 
to  the  district  court,  to  be  proceeded  in  according  to  law. 

ti^ii^iV"  Sec.  305.  If,  in  progress  of  any  trial  before  a  justice  of  the 
jlSflXuSS!  peace,  under  the  provisions  of  this  act,  it  shall  appear  to  the 
justice  that  he  has  not  final  jurisdiction  in  the  case  before  him, 
and  the  accused  ought  to  be  put  upon  his  trial  for  an  oflFense 
cognizable  before  the  district  court,  the  justice  shall  immedi' 
ately  stop  all  further  proceedings  before  him  and  proceed  as 
in  other  criminal  cases  cognizable  before  the  district  court. 

mJI^Sd  iS  crim.  Criminal  cases  arising  under  this  act,  it 

inaicase.  shall  be  the  duty  of  the  justice  of  the  peace  acting,  to  sum- 
mon the  injured  party,  and  all  others  whose  testimony  may 
be  deemed  material,  as  witnesses  at  the  trial,  and  td  enforce 
their  attendance  by  attachment,  if  necessary. 

in  Slilf  of  wn-^    Sec.  807.  In  all  caseg  of  conviction  under  the  provisions  of 
viction.       y^jg  g^^^^  ^Yie  justice  shall-  enter  judgment  for  the  fine  and  coata 
against  the  defendant,  and  may  commit  him  until  the  judg- 
ment is  satisfied,  or  issue  execution  on  the  judgment  to  the 
use  of  the  common  schools  of  said  county. 

n^^r'^     Sec  308.  If  the  judgment  of  the  justice  shall  be  affirmed,  or 
in  di-irict court  upou  any  trial  in  the  district  court,  the  defendant  shall  be  con- 
victed, and  any  fine  assessed,  judgment  shall  be  rendered  for 
such  fine  and  costs  in  both  courts  against  the  defendant  and 
his  sureties. 

contianance     Sec.  309.  Whcu  a  trial  undcr  the  provisions  of  this  act  shall 
intacwes.     be  coutiuued  by  the  justice  it  shall  not  be  necessary  for  the 
justice  to  summon  any  witness  who  may  be  present  at  the  con- 
tinuance, but  said  justice  shall  verbally  notify  such  witnesses, 
as  either  party  may  require,  to  attend  before  him  to  testify  in 
the  cause  on  the  day  set  for  trial,  which  verbal  notice  shall  be 
as  valid  as  the  summons, 
^ecnrity  for     Sec.  310.  The  justico  may  require  of  the  complainant  to 
give  security  for  costs,  as  in  civil  cases  security  may  be  re- 
quired of  the  plaintiff,  and  if  he  refuse,  the  justice  may  dis- 
miss the  complaint. 
^Finw  goto      Sec.  211.  In  all  cases  under  the  provisions  of  this  act,  where 
fines,  penalties  and  forfeitures  are  paid  into  the  county  trea- 
sury, such  money  shall  be  added  to  the  school  fund  of  such 
county,  for  the  support  of  common  schools. 
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Seo.  312.  If  any  person  who  shall  have  received  any  snch 
fine,  penalty  or  forfeiture,  or  any  part  thereof,  shall  neglect  to  Jn^J  oyer!*^ 
pay  over  the  same  pnrsnai\t  to  the  provisions  of  this  act,  it 
shall  be  the  duty  of  tht>  district  attorney  immediately  to  com. 
mence  suit  therefor,  and  to  prosecute  the  same  diligently  to 
eflTect.  And  if  the  district  attorney  fail  so  to  do,  it  shall  be 
the  duty  of  the  county  superintendent  of  schools  or  public 
instruction,  or  the  judge  of  probate  to  institute  such  suit  and 
to  prosecute  the  same  to  final  judgment,  and  to  collect  the 
same  for  the  uses  mentioned  in  section  three  hundred  and 
nine. 

Sec.  313.  No  property,  either  real  or  personal,  shall  be  ex-  When  prop- 
empt  from  levy,  seizure  or  sale,  by  virtue  of  any  execution, 
writ  or  attachment,  or  any  other  final  process  of  a  justices' 
court,  or  of  the  district  court,  issued  on  a  judgment  rendered 
by  a  justice  of  the  peace,  or,  if  upon  an  appeal,  by  the  dis- 
trict courts,  for  costs,  fines,  penalties,  or  forfeitures  of  under- 
takings and  bonds  in  the  courts  of  justices  of  the  peace,  au- 
thorized by  law,  or  in  the  district  courts,  in  actions  and  pro- 
ceedings in  justices  courts,  and  appealed  or  certified  to  the 
district  court,  any  laws  now  in  force  to  the  reverse  notwith- 
standing. 


Sec.  314.  When  it  shall  be  brought  to  the  knowledge  of  a  Preiinmary 
justice  of  the  peace  that  a  criminal  ofiense,  of  which  he  has  J^*^Jf 
not  final  jurisdiction,  has  been  committed  within  his  county,  Jorisdicuon. 
he  shall  forthwith  cause  the  offending  person  to  be  brought 
before  him. 

Sec.  315.  The  justice  shall,  by  the  usual  process,  compel  8i»«ii  compel 
the  attendance  of  witnesses  on  the  part  of  the  Territory,  and 

wltneBsen. 

by  the  request  and  at  the  expense  of  the  accused,  he  shall  in 
like  manner  compel  the  attendance  of  witnesses  on  the  part  of 
the  accused. 

Seo.  316.  The  justice  shall  diligently  inquire  into  the  ac-  shaii  inqmre 
cusation  publicly,  and  examine  under  oath  such  witnesses  as  puwld^'l**'***'' 
may  be  in  attendance,  as  to  the  guilt  or  innocence  of  the  ac- 
cused. 

Sec.  817.  After  inquiring  into  the  case  as  fully  as  circum-  when  jastico 
stances  will  admit  and  justice  would  seem  to  require,  if  the  accused. 
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justice  believes  that  the  accused  has  committed  a  criminal  of- 
fense of  which  the  justice  has  not  final  jurisdiction,  but  which 
is  cognizable  by  the  district  court,  the  justice  shall  commit  the 
accused  to  the  county  jail  to  await  the  finding  of  the  grand 
jury  and  the  action  of  the  district  court  thereon  at  the  next 
term  thereof. 

bauiSd  how7*  Sec.  318.  If  the  offense  charged  be  bailable  under  the  stat- 
ut<^s  of  the  Territory,  the  accused  shall  be  admitted  to  bail  in 
a  sum  to  be  fixed  by  the  justice,  with  good  and  suflSdent 
surety  to  be  approved  by  the  justice,  conditioned  that  he  ap- 
pear on  the  first  day  of  the  next  term  of  the  district  court 
(naming  the  district)  and  await  the  finding  of  the  grand  jury 
and  the  action  of  said  court  thereon,  and  that  he  appear  be- 
fore said  court  from  day  to  day  during  the  term,  and  that  he 
will  not  thence  depart  unless  discharged  by  the  court.  Upon 
the  tendering  and  acceptance  of  such  bail,  the  justice  shall 
order  the  accused  to  be  set  at  large. 

^Accttwdrc-^    Sec.  319.  If  the  offense  charged  be  bailable,  and  the  justice 
&Si°hid**^    has  fixed  the  amount  of  penalty,  the  accused  shall  remain  in 
custody  or  confinement  until  such  bail  is  produced  as  provid- 
ed in  the  last  preceding  section. 

FORKS  IN  GBIMIKAL  PBOGEDURES. 


Form  of  war< 
raot. 


Seo.  320.  The  following,  or  equivalent  forms  may  be  used 
by  justices  of  the  peace  in  criminal  proceedings,  to  be  had 
under  this  act: 

FORM  OF  WARRANT. 

Territory  of  Dakota,  ) 
County  of   f^®- 

To  the  sheriflf  or  any  constable  of  said  county: 

Whereas,  ,  has  this  day  complained  in  writing 

to  me,  on  oath,  that  did  on  the  day  of 

 A.  D.  18. . . ,  at  ,  and  prayed  that 

the  said  might  be  arrested  and  dealt  with  ac- 
cording to  law;  now  therefore  in  the  name  of  the  Territory  of 
Dakota,  you  are  hereby  commanded  forthwith  to  apprehend 

the  said  and  bring  him  before  me,  to  be  dealt 

with  according  to  law. 
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Given  under  my  hand,  this  day  of  A.  D.  18... 

J.  P.,  Justice  of  the  peace. 

FORM  OF  CERTIFICATE  OF  CONVICTION. 

Territory  of  Dakota,  )  ,.Jorm  of  cei- 

rt^«^4.«.  t  SS-  tWcate  of  con- 

(JOUnty  of   )  victlon. 

At  a  justices'  court  held  at  my  office  in  said  county,  for  the 

trial  of  for  the  offence  hereinafter  stated,  the  said 

 of,  &c.,  was  convicted  of  having  on  the  

day  of  ,  A.  D.  18. ..,  at  in  said 

county  (here  state  the  offense  as  in  the  warrant),  and  upon 
such  conviction,  the  said  court  did  adjudge  and  determine  that 

the  said  should  pay  a  fine  of  dollars,  (and  if 

imprisonment  be  allowed,  add)  and  be  imprisoned  in  the  com- 
mon jail  of  the  county  days,  (if  the  fine  be  paid, 

add)  and  the  said  fine  has  been  paid  to  me. 

Given  under  my  hand,  this  day  of  , 

A.D.  18... 

J.  P.,  Justice  of  the  peace. 

FORM  OF  EXECUTION. 

Territory  of  Dakota,  ) 

Form  of  exe- 

County  of   j 

To  the  sheriff  or  any  constable  of  said  county: 

Whereas,  at  a  justice's  court  held  at  my  office  in  said 

county,  for  the  trial  of  ,  for  the  offense  hereinafter 

stated,  the  said  of,  &c.,  was  convicted  of  having,  on 

the  day  of  .,  A.  D.  18. . .  in  said  county,  (here 

state  the  offense  as  in  the  warrant),  and  upon  conviction  the 

said  court  did  adjudge  and  determine  that  the  said  

should  pay  a  fine  of  dollars;  and  whereas,  the  said 

fine  has  not  been  paid  by  the  said  ,  these  are  therefore, 

in  the  name  of  the  Territory  of  Dakota,  to  command  you  to 
levy  distress  on  the  goods  and  chattels,  &c.,  (as  in  execution 
against  the  goods  in  civil  cases). 

FORM  OF  ORDER  TO  BRING  UP  PRISONER. 

Territory  of  Dakota,  )  ^„  Form  of  order 

County  of   P^v  i'ri^ir^ 

To  the  keeper  of  common  jail  of  said  county: 

The  undersigned,  one  of  the  justices  of  the  peace  in  and  for 

said  county,  sitting  at  a  court  for  the  trial  of  now  in 
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your  custody  in  the  common  jail  of  said  county,  in  the  name 
of  the  Territory  of  Dakota,  do  hereby  order  and  direct  you  to 

bring  the  said   forthwith  before  me,  at  my  office  in  said 

county,  together  with  the  warrant  by  which  he  was  committed 
to  your  custody,  in  order  that  he  may  be  tried. 

Given  under  my  hand,  this  day  of  ,  A.  D.  18. .. 

J.  P.,  Justice  of  the  peace. 

FORM  OF  COMMITMENT  UPON  SENTENCE. 

Territory  of  Dakota,  ) 

Form  of  com-  z      ^  '  >  SS. 

mitroent  upon      UOUUty  01  ...  .  ) 

To  any  constable  and  the  keeper  of  any  common  jail  of  said 
county:   Whereas,  a  justice's  court  held  at  my  office  in  said 

county,  for  the  trial  of  ,  for  the  offense  hereinafter  stated, 

the  said  — ,  of  &c.,  was  convicted  of  having,  on  the  . .  •  day 

of  ,  A.  D.  18. .,  in  the  said  county;  (here state  the  offense, 

as  in  the  warrant),  and  upon  conviction  the  said  court  did 
adjudge  and  determine,  that  the  said  should  be  impris- 
oned in  the  common  county  jail  of  said  county  for  days; 

therefore,  you  the  said  constable,  are  commanded  in  the  name 
of  the  Territory  of  Dakota  forthwith  to  convey  and  deliver 

the  said  to  the  said  keeper;  and  you  the  said  keeper,  are 

hereby  commanded  to  receive  the  said  ....  into  your  custody, 
in  the  said  jail,  and  there  safely  keep  until  the  expiration  of 

said  days,  or  until  he  shall  be  thence  discharged  by  due 

course  of  law. 

Given  under  my  hand,  this  day  of  A.  D,  18 . 

J.  P.,  Justice  of  the  peace. 

FORM  OF  COMMITMENT  AFTEK  ARREST,  AND  BEFORE  TRIAL. 

Territory  of  Dakota,  ) 

Form  of  com-               /     ^  r  SS. 
mltment  after  UOUUty  OI  .  .  .  .  ) 
arrest  and  be- 
fore trial.  fji^      sheriff  or  any  constable,  and  to  the  keeper  of  the 

common  jail  of  said  county: 

Whereas,  has  been  this  day  brought  before  the  under- 
signed, one  of  the  justices  of  the  peace  in  and  for  said  county, 

charged  on  the  day  of  ,  A.  D.  18  ,  in  said 

county  (here  state  the  offense,  as  in  the  warrant,)  and  the 

said  not  having  given  bail  to  appear  and  answer  for  the 

said  offense,  therefore  you  the  said  constable,  are  commanded 
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in  the  name  of  the  Territory  of  Dakota,  forthwith  to  convey, 
and  deliver  into  the  custody  of  the  said  keeper  the  body  of 
the  said ....  ;  and  you  the  said  keeper  are  hereby  commanded 

to  receive  the  said  into  your  custody  in  the  said  jail,  and 

him  there  safely  keep,  until  he  shall  be  required  to  be  brought 
before  the  court  to  be  tried,  or  shall  be  otherwise  discharged 
by  due  course  of  law. 

Given  under  my  hand,  this  day  of  ,  A.  D.  18. 

J.  P.,  Justice  of  the  peace. 

FOBM  OF  COMMITMENT  WIIEBE  JUSTICE  ON  THE  TRIAL  SHALL 
FIND  THAT  HE  HAS  NOT  JURISDICTION  OF  THE  CASE. 

Territory  of  Dakota,  )  ™&'Xn 

County  of   f  JmUco  ehall 

'  ilDd  that  he  has 

To  the  sheriff  or  any  constable  of  said  county:  nojnriBdiction. 

Whereas,  of,  &c.,  has  been  brought  this  day  before  the 

undersigned,  one  of  the  justices  of  the  peace  of  said  county, 

charged  on  the  oath  of  ,  with  having,  on  the  day 

of  ,  A.  D.  18. .,  in  said  county  committed  the  offense 

of  ,  (here  state  the  offense  charged  in  the  warrant,)  and 

\n  the  progress  of  the  trial  on  said  charge,  it  appearing  to 
the  said  justice  that  the  said  ....  had  been  guilty  of  the  of- 
fense of  ,  (here  state  the  new  offense  found  on  the  trial,) 

committed  at  the  time  and  place  aforesaid,  of  which  offense  the 
said  justice  has  not  final  jurisdiction;  and  whereas,  after  ex- 
amination had  in  due  form  of  law,  touching  the  said  charge 
and  offense  last  aforesaid,  the  saidjusticedid  adjudge  that  the 
said  offense  had  been  committed,  and  that  there  was  probable 
cause  to  believe  the  said  to  be  guilty  thereof;  and  where- 
as, the  said  has  not  offered  sufficient  bail  for  his  appear- 
ance to  answer  for  said  offense,  you  are  therefore  commanded 
forthwith  to  take  the  said  ,  and  him  convey  to  the  com- 
mon jail  of  said  county,  the  keeper  whereof  is  hereby  required 
to  detain  him  in  custody,  in  said  jail,  until  he  shall  be  thence 
discharged  according  to  law. 

Given  under  my  hand  this  —  day  of  ,  A.  D.  18. 

J.  P.,  Justice  of  the  peace. 

Sec.  321.  And  be  it  furUver  enacted^  That  an  act  entitled  certain  actt 
An  act  defining  the  jurisdiction  and  procedure  before  jus-'®'^*®*- 
tices  of  the  peace,  and  of  the  duties  of  constables  in  civil 
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cases;"  approved  May  thirteenth,  eighteen  hundred  and  sixty- 
two;  and  an  act  entitled  "An  act  defining  the  jurisdiction  of 
*    justices  of  peace  in  criminal  cashes,  and  of  the  proceedings 
therein,"  approved  May  thirteenth,  eighteen  hundred  and  sixty- 
two,  and  also  an  act  entitled  "  An  act  defining  the  courts  and 
jurisdiction  of  justices  of  the  peace,"  approved  January- 
seventh,  eighteen  hundred  and  sixty-three,  be  and  the  same 
are  hereby  repealed, 
^^cn  to  take    gjjc.  322.  This  act  shall  take  effect  from  and  after  its  pas- 
sage and  approval. 
Approved,  January  4th,  1866. 


MARRIED  WOMEN. 


CHAPTER  XXXII. 


An  Act  Relating  to  Married  Women. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of 

Dakota: 

When  mar-  SECTION  1.  Any  married  woman  whose  husband  shall  desert 
may  make  con-  her,  or  from  iutemperauce  or  other  cause  shall  become  inca- 

tracts. 

padtated  or  neglect  to  provide  for  his  family,  may  in  her  own 
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name  make  contracts  for  her  own  labor,  and  the  labor  of  her 
minor  children,  and  in  her  own  name  sue  for  and  recover  her 
own  and  their  wages.  Any  married  woman  in  such  case  of, 
desertion,  incapacity  or  neglect,  may  file  her  petition  in  the 
probate  or  district  conrt  in  the  county  in  which  she  resides, 
alleging  the  same  and  making  her  husband  defendant  there- 
to; and  upon  proof  of  such  desertion,  intemperance  or  inca- 
pacity, the  court  may  in  its  discretion  make  an  order  having  ^^^1°^^*^^^^^ 
the  force  and  effect  of  a  judgment  vesting  such  woman  with 
the  rights,  privileges  and  liabilities  of  a  femt  sole  as  to  ac- 
quiring, holding  and  disposing  of  property  real  and  person- 
al, making  contracts  and  being  liable  thereon,  and  suing  and 
being  sued  tjiereon  in  her  own  name:  Promded^  After  such  Pro^iw. 
judgment  the  husband  shall  not  be  liable  upon  any  contract 
so  made  by  her  in  her  own  name,  or  for  any  tort  thereafter 
committed  by  her  unless  such  tort  be  committed  by  direction, 
advice  or  consent  of  such  husband. 

Sec.  2.  This  act  shall  not  affect  any  rights  which  may  have  This  ut  not 
become  vested  in  any  person  at  the  time  of  taking  effect  rigbt*. 
thereof. 

Sec.  3.  This  act  shall  take  effect  and  be  in  force  from  and  whentouk« 

,  effect. 

after  its  passage  and  approval. 
Approved,  January  13th,  1871. 


PUBLIC  HIGHWAYS. 


CHAPTER  XXXIII. 

An  Act  Regulating  the  Laying  out  of  Public  Highways. 

Be  it  enacted  by  the  LegisZaUve  AsseTrMy  of  the  Territory  of 

Dakota : 

Section  1.  That  hereafter  all  section  lines  in  this  Territory  aii  Bectton 
shall  be  and  are  hereby  declared  public  highways  as  far  as  iiTugh^T!!!^ 
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practicable:  Providedj  That  nothing  in  this  act  shall  be  so  con- 
strued to  interfere  with  existing  highways  in  the  settled  por- 
•tions  of  the  Territory:  Providedj  That  the  provisions  of  this 
act  shall  not  apply  to  that  portion  of  Pembina  connty  laying 
between  the  Red  River  and  Pembina  River  for  a  distance  of 
three  miles  sonth  of  the  town  of  Pembina,  unless  by  consent 
of  the  commanding  officer  of  Port  Pembina  and  the  owners 
of  property  acyoining  the  military  reservation. 

efflStf"**^*'^**    Sec.  2.  This  act  shall  take  effect  from  and  after  its  passage 
and  approval. 
Approved,  January  12th,  1871. 


REAL  ESTATE  OF  RELIGIOUS  BODIES. 


CHAPTER  XXXIV. 


An  Act  Relative  to  the  Holding  and  Transferring  of 
Real  Estate  by  any  Legal  Officer  of  a  Religious  So- 
ciety AND  THEIR  SUCCESSORS  IN  OFFICE. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of 

Dakota : 

Title  to  raai  Section  1.  That  all  grants  or  deeds  from  private  indiridnals, 
SfflM?JJ're?*''  or  acts  of  legislative  bodies,  transferring,  conveying  or  grant- 
ligtoa.  wciety.  .^^       estate  in  this  Territory  to  any  bishop,  dean,  rector, 
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vestryman,  deacon,  director,  minister  or  any  other  officer  or 
officers  of  any  church  or  organized  religions  society  in  trust 
for  the  use  and  benefit  of  such  society  of  which  they  are  sucli 
officer  or  officers  which  have  been  or  may  be  made,  done  or 
executed,  shall  vest  in  their  successor  or  successors  in  office, 
or  other  officer  which  such  society  may  at  any  time  designate 
all  the  legal  or  other  title  to  the  same  extent  and  in  all  re- 
spects the  same,  as  trustee  of  such  trust  for  the  use  and  ben- 
efit of  such  society  which  such  bishop,  dean,  rector,  vestry- 
man, deacon,  director,  minister  or  other  officer  or  officers;  had 
under  such  grant,  deed  or  act;  and  all  transfers  or  sales  made  transfer, 
by  such  officer  or  officers  so  acquiring  title  by  virtue  of  thisSJciarcIiiwr 
act  by  succession  in  office  shall  have  all  the  validity,  force 
and  effect  that  it  would  have  had,  had  it  been  made  by  such 
bishop,  dean,  rector,  vestryman,  deacon,  director,  minister  or 
other  officer  or  officers,  while  holding  under  and  by  virtue  of 
sucli  grant,  deed  or  act  of  such  legislative  body. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and  when  to  tawt- 
-after  its  passage  and  approval  by  the  Governor. 

Approved,  Januaiy  11th,  1871. 


SCHOOLS. 


CHAFrER  XXXV. 

Ax  Act  to  Establish  a  Public  School  Law  von  the 
Teuritoky  of  Dakota. 

Be  it  enacted  hy  the  Legislatice  Assenibly  of  the  Territory  of 

Dakota : 

Section  1.  There  shall  be  elected  at  each  regular  delegate  ^^^'{PJJ^"p\"j»i.^ 
eUM-tion  in  this  Territory,  a  superintendent  of  public  instruc- Jj*^^^"*^'/^"^^^^ 

at\  and  for  what 

,  w  tenn. 
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Superinten- 
dent to  rake 
oath  and  file 
KAnic. 


Dulles  of  flU- 
periutendent. 


Shall  make 
report  to  the 
leglslatare. 


Mav  smut 
rertillcatefl. 


Appoint 
depniy. 


Superinten- 
dent s  comp«n- 
ration  and 
allowaBce*. 


tion,  who  shall  hold  his  office  for  two  years  and  until  his  sur- 
<-e8Sor  is  elected  and  qualified.  And  if  a  vacancy  shall  occur 
in  said  office  of  superintendent  by  death,  resignation,  or  other- 
wise, it  shall  be  the  duty  of  the  governor  to  appoint  some 
suitable  person  to  fill  such  vacancy. 

Sec.  2.  The  superintendent  of  public  instruction,  shall,  be- 
fore entering  upon  the  discharge  of  the  duties  of  his  office, 
take  and  subscribe  an  oath  to  support  the  constitution  of  the 
United  States,  and  the  oiganic  act  of  this  Territory,  and  to 
faithfully  discharge  the  duties  of  his  office,  which  oatli  shall 
be  filed  with  the  clerk  of  the  supreme  court  of  the  Territory 
of  Dakota. 

Skc.  3.  It  shall  be  the  duty  of  the  superintendent  of  public 
instruction  to  keep  a  record  of  his  official  acts,  and  to  exert 
himself  constantly  and  faithfully  to  i)romote  the  interests  of 
ffducation  in  the  Territoiy,  and  to  this  end  he  shall  confer  with 
county  superintendents  and  visit  schools  in  company  with 
them  and  furnish  to  them  blank  forms  for  collecting  statistics 
of  the  various  schools  in  the  Territory.  He  shall  prepare  and 
present  to  the  legislature  during  the  first  week  of  the  session, 
in  each  year,  a  report  of  his  official  doings  for  the  preceding 
year  w^ith  a  full  sttatement  of  the  condition  of  common  schools 
in  the  Territory,  and  the  expenditure  of  the  public  school 
moneys  and  shall  make  such  suggestions  for  the  improvement 
and  support  of  common  schools  together  with  such  other  in- 
formation in  regard  to  the  modes  of  instruction  and  systems 
of  the  organization  of  schools  in  other  states  and  countries 
as  he  shall  deem  proper. 

Sec.  4.  The  superintendent  of  public  instruction,  shall  also 
liave  power  to  gi*ant  certificates  of  qualification  to  teachere  of 
proper  learning  and  ability  to  teach  in  any  public  school  in 
the  Territory,  and  to  regulate  the  grade  of  county  certificates. 
The  superintendent  of  public  instruction  shall  have  power  to 
appoint  a  deputy,  for  the  performance  of  any  special  work, 
who  shall  receive  the  same  pay  for  such  service  as  the  super- 
intendent would  be  by  law  entitled  to  receive. 

Sec.  5.  The  compensation  of  superintendent  of  public  in- 
struction for  his  services  shall  be  the  sum  of  four  dollars  per 
day  for  the  time  spent  in  the  discharge  of  his  official  duties, 
and  the  expense  of  procuring  blank  forms,  postage,  station- 
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i*vy  and  such  books  as  are  necessary  for  tlie  use  of  Lis  office, 
and  publication  of  liis  annual  report,  all  pf  wliich  allowances 
shall  be  paid  by  the  Territorial  treasurer  on  the  certificate  of 
the  Territorial  auditor. 

Sec.  0.  It  shall  be  the  duty  of  the  Temtorial  superintendent 
of  public  instruction  to  select  a  set  of  text  books  for  the  use 
of  the  public  schools  of  this  Temtory,  and  when  he  shall 
have  made  such  selection  he  shall  cause  due  notice  thereof  to 
be  published  and  after  the  publication  of  such  notice  it  shall 
not  be  lawful  to  use  in  the  publics  schools  of  this  Territory 
any  text  books  not  recommended  by  him.  The  superinten- 
dent of  public  instniction  shall  discourage  the  use  of  sectarian 
books,  and  sectarian  instruction  in  tlie  schools;  to  advise  in 
the  selection  of  books  for  school  district  libraries,  and  to  open 
such  correspondence  abroad  as  may  enable  him  to  obtain,  so 
far  as  practicable,  information  relative  to  the  system  of  com- 
mon schools  and  their  improvements  in  other  states  and  coun- 
trie^j,  which  he  shall  embody  in  his  annual  report  to  the  legis- 
lature, or  so  much  thereof  as  shall  be  deemed  of  sufficient  im- 
jiortance;  he  shall  prescribe  rales  and  regulations  for  the  man- 
agement of  school  district  libraries,  and  the  i)enalties  which 
shall  be  imposed  by  the  district  boards  for  any  violation  of 
such  rule  and  regulations.  He  shall  prepare  for  the  use  of  the  Shall  prcparv 
common  school  officers,  suitable  fonns  for  making  reports  and 
contracting  all  necessary  proceedings,  and  he  shall  cause  the 
laws  relating  to  common  schools,  with  the  rules,  regulations, 
and  foiTOs  aforesaid,  and  such  instructions  as  he  shall  deem 
necessary  to  be  printed,  together  with  a  suitable  index,  in 
pamphlet  form,  at  the  expense  of  the  Territory;  and  he  shall 
cause  the  same  to  be  distributed  among  the  several  school  dis- 
tricts, and  other  officers  having  the  care  of  common  schools 
throughout  the  Territory.  He  shall  examine  and  determine  t^hn"  i»oar 
all  appeals  duly  made  to  him  from  the  decision  of  any  county 
superintendent,  informing  or  altering  an}''  school  district,  or 
concerning  any  other  matter  under  the  common  school  law  of 
this  Temtory,  and  his  decision  shall  be  final.  The  superin- 
tendent of  public  instruction  shall  prepare  a  sufficient  number 
of  his  annual  report  to  be  distributed  as  follows;  One  copy 
to  each  member  of  the  legislature:  one  copy  to  each  county  ^""J^JJ^Jdu- 
superintendent  of  schools;  one  copy  to  each  school  district '^""'^^^ 
officer;  and  one  copy  to  eacli  teaeher  in  the  Teiritory  whose 
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certificate  of  qualification  has  not  expired,  and  siicli  otlier  of 
the  county  and  Territorial  officers  as  may  be  by  him  deemed 
proper,  not  to  exceed  five  hnndi'ed  copies  in  one  year. 

dem^lohT  ^'       Tenitorial  superintendent  of  public  instruction 

|«^cherBiuiiii.  with  tho  several  couuty  Superintendents  shall  hold  annually, 
at  some  convenient  place,  a  Territorial  teachers'  institute  for 
the  instruction  and  advancement  of  teachers;  said  institute  not 
to  continue  less  than  four  days  and  not  to  exceed  ten  days, 
which  institute  shall  be  free  to  all  teachers  and  those  prepar- 
ing to  teach  in  this  Territory. 

County  guper-    Sec.  8.  The  Several  couuties  of  this  Territory  shall  at  the 

intendent  to  be 

of^fflce  6^°^®  time  and  in  the  same  manner  as  other  county  officers 
are  elected,  elect  a  suitable  person  to  be  superintendent  of 
public  schools  within  such  county,  who  shall  hold  his  office 
for  two  years,  and  from  the  first  of  January  next  succeeding 
liis  election,  unless  he  shall  be  elected  to  till  a  vacancy,  in 
which  case  he  may  immediately  qualify  into  office,  and  shall 
hold  his  office  until  his  successor  is  elected  and  qualified,  and 
compenBation  who  shall  receive  three  dollars  for  each  day  spent  in  the  dis- 
charge of  his  official  duties,  and  a  reasonable  compensation 
for  his  annual  report  to  the  superintendent  of  public  instruc- 
tion, and  every  superintendent  of  schools  shall  make  out  in 
detail  his  account  for  official  service,  stating  the  date  and 
time  spent  as  well  as  the  kind  of  service  rendered,  and  make 
oath  or  affirmation  to  the  correctness  of  the  same  before  some 
justice  of  the  peace  in  the  county  in  which  he  resides,  which 
oath  or  affirmation  shall  be  certified  by  said  justice  before 
such  superintendent's  account  shall  be  presented  to  the  county 
commissioners  for  allowance,  who  shall  audit  and  allow  the 
same,  or  so  much  thereof  as  is  just  and  reasonable,  and  the 
same  shall  be  paid  out  of  the  county  treasury  upon  the  order 
of  the  county  commissioners  who  are  empowered  to  draw  or- 
ders for  the  same;  but  no  order  shall  be  drawn  to  any  super- 
intendent until  he  shall  have  filed  with  the  auditor  the  receipt 
of  the  superintendent  of  public  instruction  for  the  statistical 
returns  of  the  preceding  school  year,  in  pursuance  of  the  re- 
quirements of  section  twenty  of  this  act. 

J  cjjnty  Bnper-    Sec.  9,  The  county  superintendent  of  public  schools  shall 
duties.        have  charge  of  the  common  school  interest  of  the  county.  He 
shall,  before  he  enters  upon  tb^  discharge  of  the  duties  of  his 
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oflBice,  take  and  subscribe  an  oath  or  affimation  to  support  ^TRkeoa^h  am^ 
the  constitution  of  the  United  States  and  the  act  organizing 
this  Territory,  and  faithfully  to  discharge  the  duties  of  his  of- 
fice, which  oath  or  affirmation  shall  be  filed  in  the  county 
clerk's  office.  He  shall  also  execute  a  bond  with  approved  se- 
(mrity,  payable  to  the  board  of  county  commissioners  for  the 
use  of  common  schools  in  said  county,  in  the  penal  sum  of 
five  hundred  dollars.  Said  bond  must  be  approved  by  the 
county  commissioners,  and  filed  in  the  register  of  deeds'  of- 
fice. 

Sec.  10.  That  it  shall  be  the  duty  of  the  county  superinten-jCoomy  super- 
dent  of  schools,  in  addition  to  the  other  duties  required  of  f^jj^^^coum^v^ 
him,  to  divide  his  county  into  school  districts  when  necessary, 
and  sub-divide  the  same  when  petitioned  by  a  majority  of  the 
citizens  thereof,  and  to  furnish  the  county  commissioners  of 
such  county  with  a  written  description  of  the  boundaries  of 
each  district,  which  description  must  be  filed  in  the  register  of 
deeds'  office,  before  such  district  shall  be  entitled  to  proceed 
with  its  organization  by  the  election  of  school  district  officers, 
and  it  shall  be  his  duty  to  keep  on  file  in  his  office  all  peti- 
tions and  remonstrances,  which  shall  show  the  date  of  recep- 
tion, and  the  action  had  thereon,  and  it  shall  be  his  further 
duty  on  the  division  of,  or  change  of  district  boundaries,  to 
notify  the  clerk  of  the  districts  interested  of  the  change  made. 
Whenever  it  shall  be  deemed  necessary  to  form  a  school  dis-  joint  district, 
trict  from  parts  of  two  or  more  counties,  it  shall  be  the  duty 
of  the  county  superintendent  of  each  county  in  which  any 
part  of  the  proposed  joint  district  shall  be  situated,  to  unite 
in  laying  out  such  joint  district;  and  each  county  superinten- 
dent so  assisting  shall  file  a  description  of  said  joint  district 
in  the  register  of  deeds'  office  of  his  county. 

Sec.  11.  It  shall  be  the  duty  of  the  judge  of  probate,  on  jadgeorpro> 
the  first  Monday  of  March,  in  each  year,  to  furnieh  the  county  ^nain  Mie-^ 
superintendent  of  public  schools  with  a  statement  of  the"**"^* 
amount  of  money  in  the  county  treasury,  belonging  to  the 
school  fund,  and  he  shall  pay  the  same  upon  the  order  of  said 
superintendent,  to  the  proper  district  officers. 

Sec.  12.  It  shall  be  the  duty  of  the  county  superintendent  Connty  super- 
of  public  schools,  on  the  second  Monday  of  March  in  eachip^ion||*^  ^ 
year,  or  as  soon  thereafter  as  he  shall  receive  the  statement  of  ^^^^y^- 
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the  judge  of  probate,  certifying  the  amount  of  money  in  tin* 
county  treasury  for  the  use  of  common  schools  for  the  current 
3'ear,  to  apportion  such  amount  to  the  several  districts  or 
parts  of  districts  within  the  county  in  proportion  to  the  num- 
ber of  children  residing  in  each,  over  the  age  of  five  and  un- 
der the  of  twenty-one  years,  as  the  same  shall  appear  from 
the  last  annual  reports  of  the  clerks  of  the  respective  dis- 
tricts, and  he  shall  immediately  notify  by  mail  or  otherwise 
the  district  clerks  of  each  district  of  the  amount  of  money 
due  to  his  district,  and  he  shall  draw  his  order  on  the  count}' 
treasurer  in  favor  of  the  several  district  treasurers  for  the 
amount  apportioned  to  each  district:  Provided,  No  district 
shall  be  entitled  to  receive  any  portion  of  the  common  school 
fund  in  which  the  text  books  selected  by  the  Territorial  sup^- 
intendent  shall  not  be  used,  and  which  shall  not  have  held  a 
school  meeting  at  the  time  ai)pointed  by  law  for  holding  an- 
nual school  meetings  in  this  Territory,  or  within  thirty  days 
thereafter,  and  made  out  and  forwarded  to  the  county  super- 
intendent of  public  instruction  their  annual  report  within 
sixty  days  of  the  time  lixed  by  law  for  the  holding  of  the  an- 
nual school  meetings  of  this  Temtory. 

^'^^^  Sec.  13.  It  shall  be  the  duty  of  the  superintendent  to  visit 
such  common  schools  within  their  respective  counties  as  shall 
be  organized  according  to  law,  at  least  once  in  each  year,  or 
oftener  if  they  shall  deem  necessary.  At  such  visitation  tlie 
superintendent  shall  examine  into  the  state  and  condition  of 
such  schools  as  respects  the  progress  in  leaniing  and  the  or- 
der and  government  of  the  schools;  and  they  may  give  advice 
to  the  teacher  of  such  schools  as  to  the  government  thereof, 
and  the  course  of  study  to  be  pursued  therein,  and  shall 
adopt  all  requisite  measures  for  the  inspection,  examination 
and  regulation  of  the  schools,  and  for  the  improvement  of  the 
schools  in  learning.  Every  superintendent  of  common  schools 
shall  also  make  out  his  account  for  official  services  in  the  man- 
ner hereinbefore  required,  and  deliver  a  copy  of  the  same  to 
the  county  commissioners  of  the  county  in  which  such  super- 
intendent was  elected  or  appointed,  on  or  before  the  day  pre- 
vious to  the  annual  county  election  next  after  the  election  or 
appointment  of  such  superintendent,  and  the  same  shall  be 
filed  and  kept  in  the  office  of  register  of  deeds. 
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Sec.  14.  He  shall  see  that  the  annual  reports  of  the  clerks cierk'iVc^^Jl'ii 
of  the  several  sdiool  districts  in  his  ronnty  are  made  con-ect- 
ly  and  in  due  time,  and  shall  hear  and  determine  all  appeals 
from  the  decision  of  district  boards. 

Sec.  15.  He  shall  hold  public  examination  of  all  persons  sh»ji  hoid 
onering  themselves  as  teachers  of  common  schools,  at  the  «tJon.  when, 
county  seat  of  his  county,  on  the  last  Saturdays  of  April  and 
October  of  each  year,  notice  of  which  shall  be  given  as  pub- 
licly as  possible,  at  which  time  he  shall  grant  certificates  for 
not  less  than  three  months,  or  more  than  one  year,  to  such 
persons  as  he  may  find  qualified  as  to  moral  character,  learn- 
ing and  ability;  and  any  person  receiving  such  certificate 
shall  be  deemed  a  qualified  teacher  within  the  meaning  of  this 
act.  Persons  applying  to  the  county  superintendent  for  a  cer- 
tificate at  any  other  time  than  at  the  public  examination  shall 
pay  to  the  said  superintendent  the  sum  of  one  dollar  for  his 
sei-vices. 

Sec.  16.  Whenever  a  school  district  shall  be  fanned  in  any  „e^yiJ,,^f 3,^. 
county,  the  county  superintendent  of  schools  of  such  county  ^'^^^^ 
shall,  within  fifteen  days  thereafter,  prepare  a  notice  of  the 
formation  of  such  district,  describing  its  boundaries  and 
stating  the  number  thereof,  and  appointing  a  time  and  place 
for  the  district  meeting.  He  shall  cause  the  notice  thus  pre- 
pared to  be  posted  in  at  least  five  public  places  in  the  district, 
at  least  ten  days  before  the  time  appointed  for  such  meeting; 
and  when  a  joint  district  is  derived  from  portions  of  two  or 
more  counties,  the  county  superintendents  of  each  county, 
from  which  any  portion  of  the  new  district  is  taken,  shall 
unite  in  giving  the  customary  notices,  and  the  new  district 
shall  be  numbered  by  the  superintendent  of  the  county  having 
the  highest  number  of  districts.  A  majority  of  the  voters  in^  jRemcdy  of 
any  school  district  being  dissatisfied  with  the  formation  of 
their  district,  or  of  the  action  of  their  county  superintendent, 
shall  have  the  right  of  appeal  from  the  decision  to  the  Teni- 
torial  superintendent,  if  an  appeal  be  taken  within  sixty 
days. 

Sec.  17.  The  county  superintendent  of  public  schools  shall 
perform  all  other  duties  of  said  office  that  now  are  or  hereaf- 
ter  may  be  prescribed  by  law;  and  he  shall  deliver  to  his  suc- 
cessor, within  ten  days  after  the  expiration  of  his  term  of 
office,  all  tlie  books  appertaining  to  his  office. 
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cy^wcil?*'ilf*"  Sec.  18.  If  a  vacancy  occur  in  the  office  of  county  superiii- 
JJJj2;(Jf,^;'3^*[  tendent  of  public  schools,  by  death,  resignation  or  otherwise. 

notice  thereof  shall  be  given  by  the  register  of  deeds  to  the 
county  commissioners,  who  shall,  as  soon  as  practicable,  ap- 
point some  suitable  person  to  fill  the  vacancy,  and  the  person 
receiving  such  appointment  shall,  before  entering  upon  the  dis- 
charge of  the  duties  of  his  office,  file  his  oath  or  affirmation 
in  the  county  clerk's  office,  as  hereinbefore  provided,  and  shall 
discharge  all  the  duties  of  the  office  of  county  superintendent 
of  public  schools  until  a  successor  is  elected  and  qualified. 
He  shall  also  give  a  like  bond  to  that  required  by  this  act  to 
be  given  by  the  county  superintendent  of  schools. 

iiuenSi5»r2Kii  S*-^-  '^^^  county  superintendent  shall  make  full  and  coni- 
r'i?nra"""""*  plete  annual  returns  to  the  superintendent  of  public  instruc- 
tion, between  the  first  and  tenth  days  of  November  of  each 
year,  of  tlie  number  of  children  between  the  ages  of  five  and 
twenty,  in  the  school  districts  within  their  respective  counties: 
also,  the  number  of  qualified  teachers  employed,  the  length  of 
time  each  district  school  has  been  taught  during  the  year, 
the  kind  of  text  books  used,  and  the  amounts  expended  in 
each  district  out  of  any  money  raised  for  educational  purposes, 
and  for  what  purpose  such  amount  was  expended;  the  amounts 
raised  in  each  county  and  district  by  taxation  or  otherwise  for 
educational  interests,  and  any  other  items  that  may  be  of  ser- 
vice to  the  superintendent  of  public  instruction  in  preparing 
Dutyofcii*.  his  annual  report.  The  district  clerk  shall  report  to  the  coun- 
tric!  clerk.  superintendent  the  names  of  the  school  district  officers  with 
their  post  office  address,  which  shall  also  be  reported  to  the 
Territorial  superintendent  by  the  county  superintendent. 

SCHOOL  DISTRICT  MEETINGS. 

hHbi*iMu''or  inhabitants  qualified  to  vote  at  a  school  district 

mJuK>i  rtiitrict.  meeting,  lawfully  assembled,  shall  have  power: 

1.  To  appoint  a  chairman  to  preside  at  said  meeting  in  the 
absence  of  the  director; 

2.  To  adjourn  from  time  to  time; 

saiiir.  3.  To  choose  a  director,  clerk,  and  treasm-er,  who  shall  pos- 

sess the  qualifications  of  voters  as  prescribed  in  the  next  sec- 
tion of  this  act,  at  the  first  and  each  annual  meeting  thereafter; 
4.  To  designate  by  vote  a  site  for  a  district  school  house; 
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5.  To  vpte  a  tax  annually ,  n,ot  exceeding  one  per  cent,  on  ^^^^^"^^J^l^^^' 
taxable  property  in  the  district,  as  the  meeting  shall  deem  •^^'^^ 
sufficient  to  purchase  or  lease  a  site,  and  to  build,  hire  or  pur- 
chase a  school  house,  and  to  J^eep  iu  repair , and  furnish  the 

same  with  necessary  fuel,  stoves  and  benches; 

6.  To  vote  a  direct  tax  annually,  not  exceeding  one-half  of 
one  per  cent,  on  taxable  property  in  the  district,  for  piay  of 
teacher's  wages  in  the  district; 

7.  To  authorize  and  direct  the  sale  of  any  school  house,  site,  same, 
or  other  property  belonging  to  the  district,  when  the  same 
shall  no  longer  be  needful  for  the  district; 

8.  To  vote  such  a  tax  as  may  be  necessary  to  furnish  the 
school  house  with  blackboards,  outline  maps,  and  apparatus 
necessary  for  illustrating  the  principles  of  science,  or  to  dis- 
charge any  debts  orliabilitie^j  of  the  district,  lawfully  incurred; 
Providedy  Th^i  said  tax  shall  not  ex;ceed  one  per  cent,  per 
annum  9  and  may  be  applied  to  any  other  purpose  by  a  vote 
of  the  district  at  any  regularly  called  meeting; 

9.  To  give  such  direction  and  make  such  provision  as  maybe  same, 
deemed  necessary  in  relation  to  the  prosecution  or  defense  of 
any  suit  ot  proceeding  in  which  the  district  may  be  a  party; 

10.  To  alter  or  repeal  their  proceedings  from  time  to  time  as  . 
occasion  may  require,  and  to  do  any  other  business  contem- 
|)lated:in  this  act; 

11.  To  vote  a  tax  not  exceeding  $25  in  any  one  year,  to  pro- 
cure a  district  library  consisting  of  such  books  as  they  may 
direct  any  person  to  procure. 

'  Sec.  21.  The  following  J)ersons  shall  be  entitled  to  vote  at  whi  sh«n 
any  district  meeting;  all  persons  possessing  the  qualifications  meJtfag*.' 
of  electors,  as  defined  by  the  laws  of  the  Territory,  and  who 
shall  be  actual  residents  of  the  district  at  the  time  of  offering 
to  vote  at  such  election. 

,  Sijc.  22.  if  any  person  offering  to  vote  at  a  school  district  whenpenoj 
meeting  shall  b^  challenged  as  unqualified  by  any  legal  voter  j  SRn*iSi*?iii.^ 
the'  clijainnan  presiding  shall  declare  to  the  person  challenged 
tlie  qualifications  of  a  voter,  and  if  such  challenge  be  not 
wiUdrawn^  the  chairman,  who  is  hereby  authorized,  shall  ten- 
der to  the  person  offering  to  vote,  the  following  oath  oi:  affir- 
mation: "You. do  solemnly]  swear,  (or  affirnai)  that  you  ar4 
ah  actualresident  of  tliis  district,  and  that  you  are  qualified 
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by  law  to  vote  at  this  meeting.''  Any  person  taking  such  oath 
or  affirmation,  shall  be  entitled  to  vote  on  all  questions  voted 
upon  at  such  meeting. 

ORGANIZATION  OF  DISTRICTS. 

When  school  ^EC.  23.  Every  school  district  shall  be  deemed  duly  organized 
wSd'oiSSSd"^^®^  oflBicers  constituting  the  district  board  shall  be  elect- 
ed and  qualified.  Every  school  district  officer  shall  signify 
his  acceptance  of  his  office  to  the  counts  superintendent,  in 
writing,  within  twenty  days  after  he  shall  be  notified  of  his 
election  by  any  person  voting  at  such  meeting,  which  accep- 
tance shall  be  filed  with  such  superintendent,  and  upon  filing 
such  acceptance,  said  party  shall  be  deemed  to  have  duly 
Dtttj  of  oft.  qualified.  The  officers  of  joint  districts  shall  signify  their  ac- 
Stltricu!*'"^  eeptance  to  the  superintendents  of  the  several  counties  which 
form  a  part  of  the  joint  districts.  Every  person  duly  elected 
to  the  office  of  director,  clerk,  or  treasurer  of  any  school  dis- 
trict, who  shall  refuse  or  neglect,  without  sufficient  cause,  to 
accept  of  such  office  and  serve  therein,  or  who  having  entered 
upon  the  duties  of  his  office  shall  neglect  or  refuse  to  i>erform 
any  duty  required  of  him  by  the  provisions  of  this  act,  shall 
forfeit  the  sum  of  ten  dollars  to  the  school  district  fund. 

Tfaeoffleertof              '^^^  officcrs  of  each  school  district  shall  be  a  direct- 
ti!^^       or,  derk,  and  treasurer,  who  shall  constitute  the  district  board, 
and  who  shall  hold  their  respective  offices  until  the  annual 
meeting  next  following  their  election  or  appointment,  and  un- 
til their  successors  are  elected  and  qualified. 
^      Sec.  25.  Every  school  district,  organized  in  pursuance  of 
ichooi  diitriet.  ^j^g       shall  be  a  body  corporate,  and  shall  possess  the  usual 
powers  of  a  corporation  for  public  purposes,  by  the  name  and 
style  of  school  district  No  ,  (such  number  as  may  be  des- 
ignated by  the  county  superintendent,)  county  (the 

name  of  the  county  in  which  the  district  is  situated,)  Territoiy 
of  Dakota,  and  in  that  name  may  sue  and  be  sued,  and  be 
capable  of  contracting  and  being  contracted  with,  and  hold 
such  real  and  personal  estate  as  it  may  come  in  possession  of 
by  will  or  otherwise,  or  is  authorized  to  be  purchased  by  the 
provisions  of  this  act. 
ADDMi  ne/t-  ^*  annual  school  meeting  for  each  district  shall  be 
lag,  when  b7<t.)|3i^  at  the  school  house  or  at  the  place  usually  occupied 
for  school  purposes,  or  at  some  central  place  in  the  dis- 
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trict,  on  the  first  Saturday  in  September,  at  such  hour  as 
the  district  board  may  direct.  Annual  scihool  meetings 
shall  be  called  by  the  district  clerk  ten  days  previous  to  the 
time  of  meeting,  who  shall  post  five  notices  of  the  time  and 
place  of  holding  such  meeting.  But  if  the  district  clerk  shall  Siftdl'**'' 
neglect  or  refuse  to  notify  an  annual  school  meeting,  a  special 
meeting  may  be  called  as  provided  in  section  27,  at  which  time 
it  shall  be  lawful  to  elect  school  district  ofilcers  and  transact 
any  other  business  usually  done  at  the  annual  school  meet- 
ings. Special  school  meetings  may  be  held  at  any  time  by  i,^^** 
giving  notice  for  ten  days  of  the  time  and  place  of  said  meet- 
ing and  the  business  to  be  acted  upon  at  said  meeting,  no 
school  district  meeting  shall  be  legal  unless  written  or  printed 
notice  of  said  meeting  shall  be  posted  for  ten  days  previous 
to  said  meeting. 

Sec.  27.  Whenever  the  time  for  holding  annual  meeting  in  gcSS^fcSicern 
any  district  shall  pass  without  such  meeting  being  held,  the  JJUSiJ'SJJ/^' 
clerk,  or  in  his  absence,  any  member  of  the  district  board,  SSSTiSaT"^** 
within  fifty  days  after  the  time  for  holding  said  annual  meet- 
ing shall  have  passed,  may  give  notice  of  a  special  meeting 
by  putting  up  written  notices  thereof  in  three  public  places 
within  the  district,  at  least  ten  days  previous  to  the  time  of 
meeting.   But  if  such  meeting  shall  not  be  notified  within 
sixty  days  aforesaid,  the  county  superintendent  may  give  no- 
tice of  such  meeting  in  the  manner  provided  for  forming  new 
districts,  and  the  officers  chosen  at  such  special  meeting  shall 
hold  their  respective  offices  until  the  next  annual  meeting,  and 
nntil  their  successors  are  elected  and  qualified. 

Sec.  28.  The  qualified  voters  at  each  annual  meeting  or  atqiJuiSJdmerg 
any  special  meeting,  duly  called,  may  determine  the  length  of 
time  a  school  shall  be  taught  in  their  district  for  the  then  en- 
suing year;  and  whether  such  school  shall  be  taught  by  a 
male  or  female  teacher,  or  both,  and  whether  the  school 
money  to  which  the  district  may  be  entitled,  shall  be  applied 
to  the  support  of  the  summer  or  winter  term  of  school,  or  a 
certain  portion  to  each;  but  if  such  matters  shall  not  be  de- 
termined at  the  annual  or  special  meeting,  it  shall  be  the  duty 
of  the  district  board  to  determine  the  same. 

Sec.  29.  The  director  of  each  district  shall  preside  at  all  Dinetor  to 
district  meetings,  and  shall  sign  orders  drawn  by  the  clerk'***"®**' 
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authorized  by  the  district  meeting,  or  by  the  district  board, 
upon  the  treasurer  of  the  district  for  moneys  collected  or  re- 
ceived  by  him  to  be  disbursed  therein.  He  shall  appear  for 
and  in  behalf  of  the  district  in  all  suits  brought  by  or  against 
the  district,  unless  other  direction  shall  be  given  by  the  voters 
of  such  district  at  a  district  meeting. 

DISTRICT  CLERK. 

DatiMofdif-  Sec.  30.  The  clerk  of  eacji  district  shall  record  the  proceed- 
trict  clerk.     .^^^     j^.^  ^^^^^^^     ^         provided  by  the  district  for  that 

purpose;  and  enter  therein  copies  of  all  the  reports  made  by 
him  to  the  county  superintendent,  and  he  shall  keep  and  pre- 
serve all  records,  books  and  papers  belonging  to 'his  office, 
and  deliver  the  same  to  his  successor  in  office. 

Bamc.  Sec.  31.  The  said  clerk  shall  be  clerk  of  all  district  meet- 

ings; but  if  such  clerk  shall  not  ]t)«  present  at  such  district 
meeting,  the  voters  present  may  appoint  a  clerk  for  such  meet- 
ing, who  shall  certify  the  proceedings  thereof,  and  the  same 
shall  be  recorded  by  the  clerk  of  the  district. 

Clerk  than  Seo.  32.  It  sliall  be  the  duty  of  the  clerk  to  give  at  least  ten 
Swt?ng»?*°'  days  notice  previous  to  any  annual  otdpeciiil  district  meet- 
ing? by  posting  up  notices*  ttieteof  at  three  or  more  public 
places  ill  the  district,  one  of  Whidi  notices  shall*  be  Hfflxed 
t6  the  outer  dbor  of  the  school  hbuse,  if  th^re  be'  one  in  the 
district,  and  said  clerk  shall  give  the  like  notice  of  every  ad- 
journed meeting,  when  such  meeting  shall  haVe  been  ad- 
journed for  a  longer  period  thfeti  oiie  month.  Ete^y  iiotle^ 
for  special  district  meeting  shall  specify  the  objects  for  which 
such  meeting  is  called,  and  no  business  shajil  be  acted  upon  at 
any  special  meeting,  not  specified  in  said  notice. 

^^*2i*ordirr  t^i^rk  of  the  district  shall  draw  orders  on  the 

raw  or  err.  treasuret  of  the  district  for  niodeys  In  the'h&hdd  of  duch tresa- 
feurer,  which  have  been  appropriated  to  or  rkised  by  the  dis- 
trict to  be  applied  to  the  payment  of  teacher's  wages,  and  ap- 
ply such  money  to  the  payment  of  teacher's  wagea,  as  shall 
have  been  employed  "by  the  board,  or  by  the  citizens  of  the 
4i8l^ict,  and  the  said  clerk  shall  draw 'orders  on  the  said 
treasurer  for  moneys  in  the  hands  of  such' treasurer  td  be  dis- 
|)ursed  for  any  other  purpose  ordere^  by  a  district  meeting,  or 
by  a  district  boar^,  agreeaj)le  to  the  provisions  of  tlijs  act. 


Digitized  by 


SCHOOLS. 


533 


Sec.  34.  It  shall  be  the  duty  of  the  assessor  to  deliver  (by  Duty  of 
mail  or  otherwise)  to  the  clerk  of  each  school  disti-ict  between 
the  1st  and  loth  of  jipril  in  each  year,  a  list  of  persons  own- 
ing or  holding  property  in  their  respective  districts,  on  the  1st 
of  January  fpreceding,  and  to  make  out  a  tax  list  of  all 
taxes  legally  authorized  by  the  district,  and  annex  to  such 
tax  lists  a  warrant  under  the  hand  of  said  clerk,  directed  to 
the  district  treasurer,  to  collect  the  sums' tlierein  named,  ex- 
cept in  such  cases  as  the  district  shall*  by  vote  direct  tlie  clerk 
to  notify  the  county  clerk  of  the  rate  of  tax  aiid  request  him 
to  enter  their  district  tax  on  the  county  tax  list  for  collection: 
.  Sec.  35.  The  clerk  of  each 'district  shall,  between  the  first  Report  to  ho 
and  fifteenth  days  of  September  in  each  year,  make  but  a^id  jJj«p'*5.j«o|2?«^y^ 
transmit  a  repiort  in  writing  to  the  coulify  superintendent  bf*^*'"*- 
iljliblic  schbolb  for  each  county  in  which  part  of  hi^*  district 
may  lie;  showing,  '  '      '  »• 

1.  The  number  of  children,  male  and  female,  designated 
separately,  residing  in  the  district  or  parts  of  districts,  on  the 
last  day  of  August  previous  to  the  date  of  such  report,  over 
the  agfe  of  five  and  under  the  age  of  twenty-one  years; 

2.  The  number  dnd  flex  of  children  attending  school  during 
the  year,  and  branches  studied; 

3.  Th^  length  of  time  a  sdiool  has  been  taught  in  the  district 
by  a  qualified  teacher,  the  name  of  the  teacher,  the  length  of 
time  ttiu^ht,  and  the  wages  paid ;  •  * 

4.  Th€l  atnotint  of  money  received  from  the  county  treasui-er 
within  the  yeiat,  and  the  manner  in  which  the  same  ha^  been 
applied; 

'5.  The  amount  of  money  raised  by  the  district,  in  such 
ye^r,  an4  tjie  purposes  for  which  it  was  raised; 

6.  The  Jiind  of  books  used  in  the  school,  and  such  other 
facts  an4  statistics  in  regard  to  the  district  schools  as  t)ie 
county  superintendent  may  require. 

Sec.  30.  Whenever  a  school  district  shall  lie  partly  in  two  when  nchoc^i 
or  more  counties,  the  clerk  of  such  district  in  making  His  an-  fio  c?nn" 
nual  report,  shall  carefully  designate  tlie  number  oif  cfiildren 
resident  in  the  parts  of  the  counties  composing  the  district,' ah^ 
shall  report  to  the  county  fiuperintendent  of  common  scliooTs 
of  each  of  the  counties  in  which  such  district  may  be  situated. 

Sec.  37.  The  treasurer  shall  execute  to  Ihe  district  a  bond  in  Tre»surer  to 
doulbie  the  amount  oif  money,  as  near  as  ean  be  ascertained, 
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Whcu  trea- 
Hurer  faiU  to 
give  bond. 


i>utle«  of 
truatilirerH. 


to  come  into  his  hands  as  traasurer  of  the  district,  with  suf- 
ficient secnrities  to  be  approved  by  the  director  and  clerk,  con- 
ditioned to  the  faithful  discharge  of  the  duties  of  said  office. 
Such  bond  shall  be  filed  with  the  district  clerk,  and  in  case  of 
the  breach  of  any  condition  thereof,  the  director  shall  cause  a 
suit  to  be  commenced  thereon,  in  the  name  of  the  district,  and 
the  money  collected  shall  be  applied  by  such  director  to  the 
use  of  the  district  as  the  same  should  have  been  applied  by 
the  treasurer,  and  if  such  director  shall  neglect  or  refuse  to 
prosecute,  then  any  householder  of  the  district  may  cause 
such  prosecution  to  be  instituted. 

Sec.  38.  If  the  treasurer  shall  fail  to  give  bonds  as  required 
in  this  act,  or  from  sickness  or  any  other  cause  shall  be  un- 
able to  attend  to  the  duties  of  said  office,  the  district  board 
shall  appoint  a  treasurer,  who  shall  possess  all  the  powers  of 
the  district  treasurer,  and  shall  before  entering  upon  the  du- 
ties of  said  office,  give  bonds  as  the  district  treasurer  is  re- 
quired to  give. 

Sec.  39.  The  treasurer  of  each  district  shall  apply  for  and 
receive  from  the  county  treasurers  all  school  moneys  appro- 
priated to  his  district,  and  shall  collect  all  district  taxes  as- 
sessed in  pursuance  of  the  provisions  of  this  act  and  pay  over 
on  the  order  of  the  clerk,  signed  by  the  director  of  such  dis- 
trict, all  money  so  received  or  collected  by  the  said  treasurer. 
But  when  the  district  shall  by  vote  request  the  collection  of 
any  district  tax  by  the  county  treasurer,  the  district  treasurer 
shall  not  be  entitled  to  collect  the  same. 

Where  tre«.  §£0.  40.  If  auy  district  treasurer  shall  refuse  or  neglect  to 
ter.  pay  over  any  .  money  in  the  hands  of  such  treasurer  belong- 

ing to  the  district,  it  shall  be  the  duty  of  his  successor  in  office 
to  proseaite,  without  delay,  the  official  bond  of  such  treasurer, 
for  the  recovery  of  such  money. 

Treanurer  re-    Sec.  41.  If  by  ucglcct  of  auy  treasurer  any  school  moneys 
Mchool  moneys,  shall  be  lost  to  any  school  district,  which  might  have  been 
received  from  the  county  treasurer,  or  collected  from  the  dis- 
trict tax  assessed,  said  treasurer  shall  forfeit  to  such  district 
the  full  amount  of  money  so  lost.  * 

Treaaaror  to     Sbc.  42.  The  treasurer  shall  present  to  the  district  at  each 
iimkr  report    anuual  meeting,  a  report  in  writing  containing  a  statement  of 
all  moneys  collected  by  him  from  the  county  treasurer  during 
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the  year  from  assessments  in  the  district,  and  the  disburse- 
ments made,  and  exhibit  the  vonchers  therefor,  which  report 
shall  be  recorded  by  the  clerk,  and  if  it  shall  appear  that  any 
balance  of  money  is  in  his  hands  at  the  time  of  making  such 
report,  he  shall  immediately  pay  such  balance  to  his  suc- 
cessor. 

DISTRICT  BOABD. 

Sec.  43.  The  district  board  shall  purchase  or  lease  such  site  tnc?  bo*SiV""" 
for  a  school  house  as  shall  have  been  designated  by  voters  at 
a  district  meeting,  in  the  corporate  name  thereof,  and  shall 
build,  hire  or  purchase  such  school  house  as  the  voters  of  the 
district  in  a  district  meeting  shall  have  agreed  upon,  out  of 
the  funds  provided  for  that  purpose,  and  make  sale  of  any 
school  house,  site  or  other  property  of  the  district,  and  if  ne- 
cessary, execute  a  conveyance  of  the  same  in  the  name  of  their 
office,  when  lawfully  directed  by  the  voters  of  such  district  at 
any  regular  or  special  meeting,  and  shall  cary  into  effect  all 
lawful  orders  of  the  district. 

Sec.  44.  The  district  board  shall  have  the  care  and  keeping  same, 
of  the  school  house  and  other  property  belonging  to  the  dis- 
trict. They  shall  have  power  to  make  such  rules  and  regula- 
tions relating  to  the  district  library,  as  they  may  deem  prop- 
er, and  to  appoint  some  suitable  person  to  act  as  librarian, 
and  to  take  charge  of  the  school  apparatus  belonging  to  the 
district 

Sec.  46.  The  district  board  shall  have  power  to  admit  schol-  Bun«. 
ars  from  adjoining  districts,  and  remove  scholars  for  disorder- 
ly conduct,  and  when  scholars  are  admitted  from  other  districts 
the  district  board  may  in  their  discretion  require  a  tuition  fee 
from  such  scholars. 

Sec.  46.  The  district  board  in  each  district  shall  contract  gimn 
vrtth  and  hire  qualified  teachers  for  and  in  the  name  of  the 
district,  which  contract  shall  be  in  writing,  and  shall  specify 
the  wages  per  week  or  month,  as  agreed  upon  by  the  parties, 
and  such  contract  shall  be  filed  in  the  district  clerk's  office. 

Sec.  47.  The  district  board  shall  provide  the  necessary  ap-  other  uutiep. 
pendages  for  the  school  house,  during  the  time  school  is  taught 
therein,  and  present  the  same  for  allowance  at  any  regular 
district  meeting. 
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whi^i?  MceB-  Sec.  48.  The  district  schools  established  under  the  x>rovi- 
Hib.e  to  whoir.  ^-^j^g  ^^^^  gj^^y         ^.^^^g     cquallj  free  and  acces- 

sible to  .  all  children  resident  therein,  over  five  and  under  the 
age  of  twerity-pne  years,  subject  to  such  regulations  as  the 
district  board  in  each  may  prescribe. 

taJ^^L  Sec.  49.  In  every  school  district  there  shall  be  taught  or- 

thography, reading,  writing,  English  grammar,  geography  and 
arithmetic,  if  desired,  during  the  time  the  school  shall  be  kept 
and  such  other  branches  of  education  as  may  be  determined 
by  the  district  board. 

valan?rin  di«-  Sec.  50.  If  a  vacaucy  should  occur  in  the  district  board,  in 
trier  board.  district,  the  county  superintendent  shall  appoint  some 

suitable  person  to  fill  such  vacancy,  upon  the  recommendation 
of  the  remaining  members  of  the  district  board,  or  upon  the 
petition  of  residents  of  the  district. 

REVENUE.  . 

for  sSplwri^or  Sec.  51.  It  shall  be  the  duty  of  the  county  or  town  assessor 
BchooiH.  pf  g^^jj  county  or  town,  at  the  time  of  making  the  annual  as- 
sessment, to. levy  ?i,.tax  of  one  dollar  on  each  elector  in  the 
county  or  town,  for  the  support  of  district  schools;  and  a,  fur- 
ther tax  of  two  mills  on  the  dollar,  upon.the  taxable  property 
pf  the  county  or  town,  to  be  applied  to.  the  same  purpose,  tq 
be  collected  at  the  time.and  in  the  manner  prescribed  by  law 
for  the  collection  of  taxes;  which  tax,  when  collected  shfill.be 
distributed  to  th©  several  school  districts^  in  proportion  to  the 
number  of  children  over  five  and  ujider  twenty-one  years  of 
age  therein;  and  shall ^ be  drawn  frpm  the  county  treasury 
upon  the  order  of  the  superintendent  of  schools. 

on *ih2i  a*f-**     Sec.  52.  All  taxes  raised  and  collected  in  any  school, .di?? 
Bvssed.        trict  for  any  of  the  purposes  authorized  in  this  act,  shall,  .be 
;  assessed  on. the  same  kind  of  property  as  taxes  for  county 
purposes  are  assessed. 

trie? c[e?k      '  clerk  of  the  school  district,  in  making  out  any 

taK  list  shall  enter  therein,  the  names  of  all  persons  liable  .tq 
pay  a  school  tax,  the  amount  of  personal  property  to  be 
taxed  to  each  person,  and  a  description  of  all  taxable  real 
estate  in  the  district,  distinguishing  that  owned  by  non-resi; 
dents  of  the  district,  and  lie  shall  set  opposite  to  each  descrip- 
tion of  taxable  property,  the  valuation  of  the  sanie,  and  th^ 
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amount  of  tax  charged  upon  such  property,  and  to  each  per- 
son respectively,  or  tract  of  land  owned  by  non-residents, 
and  such  description  and  valuation  of  taxable  property  shall 
be  ascertained  as  far  as  possible  from  the  last  assessment  roll 
of  the  county  or  town:  Provided,  That  in  any  case  any  person 
or  persons  are  residing  in  and  holding  property  in  any  dis- 
trict, at  the  time  when  a  tax  shall  have  been  voted  at  any 
meeting  in  said  district,  and  their  names  do  not  appear  on  the 
last  assessment  roll,  the  district  board  shall  have  power  to  as- 
sess such  persons. 

Sec.  54.  Whenever  any  real  estate  in  any  school  district  to^.^upc^nSlSi 
shall  not  have  been  separately  valued  in  the  assessment  roll 
of  the  county,  and  the  value  of  such  real  estate  cannot  be 
definitely  ascertained  from  such  assessment  roll,  the  board  of 
such  district  shall  estimate  the  value  of  the  same,  and  appor- 
tion the  taxes  thereon. 

Sec.  55.  The  warrant  annexed  to  any  tax  list  shall  be  under 
the  hand  of  the  clerk  of  the  district,  and  shall  command  the**^'^**"""*''^- 
treasurer  of  such  district  to  collect  from  each  of  the  persons 
and  corporations  named  in  said  tax  list,  and  of  the  owner  of 
the  real  estate  described  therein,  the  several  sums  set  opposite 
the  persons  and  corporations  so  named,  and  to  the  several 
tracts  of  land  owned  by  non-residents,  within  forty  days  from 
the  date  thereof;  and  within  twenty  days  from  the  date  of 
such  warrants  to  personally  demand  such  tax  of  the  persons 
charged  therewith ;  and  that  if  any  tax  shall  not  be  paid  with-  pj^^jnleS  dJ^i 
in  ten  days  thereafter,  to  collect  the  same  by  distress  and  sale 
Ojf  property  in  the  same  manner  as  county  taxes,  and  the  said 
treasurer  shall  execute  the  said  warrant  and  return  the  same 
tp  the  clerk  at  the  expiration  of  the  time  limited  therein  for 
the  collection  of  such  tax  list. 

;  Sec.  56.  The  warrant  issued  by  the  clerk  of  any  school  dis-^^WMwit  for 
trict  for  the  collection  of  any  district  tax  authorized  by  any 
of  the  provisions  of  this  act  may  be  executed  any  where  with- 
in the  limits  of  the  county,  and  such  warrants  shall  have  the 
li^e  force  and  eflTect  as  a  warrant  issued  for  the  collection  of 
county  taxes;  and  the  treasurer  of  the  district  to  whom  any 
such  warrant  may  be  delivered  for  collection  of  a  tax  list, 
shall  possess  the  like  powers  in  the  execution  of  the  same  as 
are  provided  by  law  for  the  collection  of  county  taxes.  If 
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Batyof 
count  J  ireaA- 
urer. 


trS"nw*lIf  2,ny  tax  list  delivered  to  the  treasurer  of  any  district 

<iibirici.  shall  remain  unpaid  at  the  time  he  is  required  by  law  to  re- 
turn his  warrant  to  the  clerk  of  the  district,  such  treasurer 
shall  within  ten  days  make  out  and  deliver  to  the  county 
treasurer  a  statement  in  writing,  containing  the  amount  of  the 
personal  property  and  a  description  of  lots  and  pieces  of  land 
upon  wl)ich  such  taxes  remain  unpaid,  together  with  the 
amount  of  tax  assessed  on  each,  and  he  shall  attach  thereto 
an  affidavit  that  the  taxes  mentioned  in  such  statement  remain 
unpaid,  and  after  diligent  efforts  he  has  been  unable  to  collect 
the  same,  and  whenever  any  school  district  shall  embrace 
parts  of  more  than  one  county,  such  treasurer  shall  make  his 
return  as  aforesaid  to  the  county  treasurer  of  both  counties  in 
which  the  parts  of  such  district  shall  be  situated.  The  county 
treasurer  upon  delivery  to  him  of  such  statement  shall  give  a 
certificate  to  the  treasurer  of  the  district  of  the  amount  of  tax- 
es 60  remaining  unpaid  as  the  same  shall  appear  from  such 
statement,  which  certificate  shall  be  deposited  by  the  disti-ict 
treasurer  with  the  district  clerk,  and  shall  be  filed  by  such 
clerk,  and  such  county  treasurer  shall  immediately  add  such 
delinquent  taxes  to  the  delinquent  tax  list  received  by  him 
from  the  county  collector  and  collect  the  same  within  thirty 
days  from  date  of  such  statement  with  fee  and  cost  of  collect- 
ing, and  when  so  collected  shall  pay  over  the  same  (less  his 
fees  for  the  collection  thereof )  to  the  district  in  which  said 
taxes  were  levied,  upon  the  order  of  the  district  board. 

Disirietiward    Sec.  67.  Whenever  any  error  may  be  discovered  in  any  dis- 
SrJrS?"**^     trict  tax  list,  the  district  board  may  order  any  money  which 
may  have  been  improperly  collected  on  such  tax  list,  to  be  re- 
funded, and  may  authorize  the  clerk  of  the  district  to  amend 
and  correct  such  error  in  said  tax  list. 


Wbora  ttoftot 
]»yB  tazei. 


Seo.  58.  Whenever  any  district  tax,  lawfully  assessed,  shall 
be  paid  by  any  person  on  account  of  any  real  estate  whereof 
he  is  only  a  tenant,  such  tenant  may  charge  and  collect  of  the 
owner  of  such  estate  the  amount  of  tax  so  paid  by  him,  un- 
less some  agreement  to  the  contrary  shall  hare  been  made  by 
the  tenant. 

Doty  of  regis.    Seo.  59.  It  shall  be  the  duty  of  the  register  of  deeds  of  each 

ter  of  deedii  to  i    n  ii  j. 

make  tax  list,  couuty ,  as  soou  as  the  annual  assessment  roll  shall  be  collect- 
ed in  each  year,  to  make  out  for  each  district  in  such  county, 
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a  description  of  all  taxable  property  therein,  with  the  valua- 
tions affixed  thereto,  as  the  same  shall  appear  in  the  last  as- 
sessment roll,  which  shall  be  certified  by  him  and  delivered  by 
mail  or  otherwise,  to  the  clerk  of  each  school  district  in  the 
county. 

Sec.  60.  Whenever  the  inhabitants  of  two  or  more  school  f^^^^H^^^l^^ 
districts  may  wish  to  unite  for  the  purpose  of  establishing  a  sp-^dednchooi. 
a  graded  school  in  which  instruction  shall  be  given  in  the 
higher  branches  of  education,  the  clerks  of  the  several  dis- 
tricts shall  upon  written  application  of  five  voters  of  their  re- 
spective districts,  call  a  meeting  of  the  voters  of  such  district 
at  some  convenient  place,  by  posting  up  notices  thereof  in  like 
manner  as  provided  for  calling  district  meeting,  and  if  a  ma- 
jority of  the  voters  of  each  of  the  two  or  more  districts  shall 
vote  to  unite  for  the  purpose  herein  stated,  they  shall  at  a 
meeting  or  at  an  adjourned  meeting,  elect  a  board  of  directors 
consisting  of  a  director,  clerk  and  treasurer. 

Sec.  61.  The  board  of  directors  provided  in  the  preceding^^ycMiof 
section  shall,  in  all  matters  relating  to  the  graded  schools, 
possess  all  the  powers  and  discharge  all  the  like  duties  of  the 
district  board  as  prescribed  in  this  act. 

Sec.  62.  The  union  •district  thus  formed  shall  be  entitled  to  union  di»trici 

entitled  to 

an  equitable  share  of  the  school  funds,  to  be  drawn  from  the-c^^^oi^nnds. 
treasurer  of  each  district  so  uniting,  in  proportion  to  the 
number  of  children  attending  the  said  graded  school  for  each 
disti-ict. 

Sec.  63.  The  said  union  district  may  levy  taxes  for  the  pur-  nSj^^'^lJ^'J;* 
pose  of  purchasing  a  building,  or  furnishing  proper  building 
for  the  accommodation  of  the  school,  or  for  the  purpose  of 
defiaying  necessary  expenses  and  paying  teachers,  jbut  shall 
be  governed,  in  all  respects,  by  the  law  herein  provided  for 
levying  and  collecting  district  taxes. 

Sec.  64.  The  clerk  of  the  union  district  shall  report  in  writ-  cicrk  of  oni<» 

^  dl»  rtct  to 

mg  to  the  treasurer  of  each  school  district  uniting  in  the  "^p*' 
union  district,  the  number  of  scholars  attending  the  graded 
schools  from  his  district,  their  sex  and  the  branches  studied; 
and  the  said  district  treasurer  shall  apportion  the  amount  of 
school  money  due  the  union  district,  and  pay  the  same  over 
to  the  treasurer  of  the  union  district  on  order  of  the  clerk 
thereof. 
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8une.  gj,^  gg^  rpij^  clerk  of  the  union  district  shall  make  a  report 

to  the  county  superintendent  of  schools  and  discharge  all  the 
duties  of  the  clerk,  in  like  manner  as  the  clerk  of  the  district. 

TreMurerof     Sec.  66.  The  treasurer  of  the  union  district  shall  perform  all 

union  district. 

duties  of  treasurer,  and  give  the  bonds  as  prescribed  in  this 
act,  in  like  manner  as  the  distiict  treasurer. 

of  dUM^teJ^i"    S^^-  public  schools  of  any  city,  town  or  village, 

moSSyi!  which  may  be  regulated  by  special  law  set  forth  in  the  charter 
of  such  city,  town  or  village,  shall  be  entitled  to  receive  their 
proportion  of  the  public  fund;  Provided,  That  the  clerk  of 
the  board  of  education  in  such  city  or  village,  shall  make  due 
report  within  the  time  and  manner  prescribed  in  this  act,  to 
the  superintendent  of  schools. 

trict°ml?y1iiub.  "^^y  ®i°S^^  district  shall  possess  power  to  establish 

!i?hooiI.  graded  schools,  subject  to  the  provisions  of  this  act  in  like 
manner  as  two  or  more  districts  united. 

tnwMSw^**"  county  treasurer  shall  collect  all  moneys  due 

the  county  for  school  purposes,  from  fines,  forfeitures  or  pro- 
ceeds from  the  sale  of  estrays,  and  all  moneys  paid  by  per- 
sons as  equivalent  for  exemption  from  military  duty,  and  he 
shall  pay  the  same  to  the  said  distiict  treasurer,  as  prescribed 
in  this  act.  He  shall  also  collect  the  delinquent  taxes  on  real 
estate  in  any  district,  whenever  such  delinquent  tax  list  shall 
have  been  lawfully  reported  and  returned  to  him  within  thirty 
days  from  date  of  such  return  with  fees  and  cost  of  collecting; 

,  and  he  shall  pay  the  same  over  to  the  treasurer  of  said  dis- 

trict to  which  delinquent  taxes  are  due  less  his  fees  and  cost 

tSlSrerTSS^     collecting;  and  if  any  county  treasurer  shall  refuse  to  de- 

55Jr'moneJ!'  ^^^^^  ^^^^  ordcr  of  the  county  superintendent  any  mon- 
ey in  his  possession,  or  shall  use,  or  permit  to  be  used  for  any 
other  purposes  than  is  specified  in  this  act,  any  school  money 
in  his  possession,  he  shall  on  conviction  thereof,  be  adjudged 
guilty  of  a  misdemeanor,  i^nd  punished  by  a  fine  not  exceed- 
ing five  hundred  dollars  or  by  imprisonment  tn  the  county  jail 
not  exceeding  one  year. 


MISCELLANEOUS. 

Teacher  to       Sec.  70.  It  shall  be  the  duty  of  the  teacher  of  every  district 
nuke  report,    g^j^^^^j     graded  school,  to  make  out  and  fiie  with  the  district 
clerk,  at  the  expiration  of  each  term  of  school,  a  full  report 
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of  the  whole  number  of  scholars  admitted  to  the  school  dur- 
ing such  term,  distinguishing  between  male  and  female,  the 
text  books  used,  the  branches  taught  and  the  number  of  pu- 
pils engaged  in  the  study  of  said  brianches.  Any  teacher  who  '  .  .* 
shall  neglect  or  refuse  to  comply  with  the  requirementis  of  this 
section,  shall  forfeit  his  or  her  wages  for  teaching  such  school 
at  the  discretion  of  the  district  board.  *  • 

Sec.  71,  Every  clerk  of  a  district  board  who  shall  willfully 
sign  a  false  report  to  the  county  superintendent  of  his  county, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  punished  by 
a  fine  not  exceeding  one  hundred  dollars,  or  by  imprisonment 
not  exceeding  three  months. 

Sec.  72.  Every  school  district  clerk  or  treasurer  who  shall  ciSS??ref£«i 
neglect  or  refuse  to  deliver  to  their  successors  in  office  all****®"!®'^^ 
records  and  books  belonging  severally  to  their  offices,  shall 
be  subject  to  a  fine  not  exceeding  fifty  dollars. 

Skc.  73.  Whenever  any  final  judgment  shall  be  obtained  o/JiSria"** 
against  any  school  district,  the  district  board  shall  levy  a  taxJSJ^JJf;,^. 
on  the  taxable  property  in  the  district,  for  the  payment  there-  Sitrict?^"'* 
of;  such  tax  shall  be  collected  as  other  school  district  taxes; 
but  no  execution  shall  issue  on  judgment  against  a  school 
district. 

Sec.  74.  Justices  of  the  peace  shall  have  jurisdiction  in  all  ^/^^^^^ 
cases  in  which  a  school  district  is  a  party  interested,  when  the  ^ 
amount  claimed  by  the  plaintiff  shall  not  exceed  one  hundred  * 
dollars,  and  the  parties  shall  have  the  right  of  appeals  a  in 
other  cases. 

Sec.  75.  No  school  district  officer  mentioned  in  this  act  shall  ^comgMMtKm 
receive  any  compensation  for  his  services  out  of  the  Territorial 
or  county  school  fund.  But  a  regularly  convened  district 
meeting,  may  by  vote,  allow  the  district  board  such  compensa- 
tion as  they  shall  deem  proper:  Provided^  IUhe  amount  so 
■  allowed  does  not  exceed  two  per  cent,  of  the  money  coUiected 
by  said  bodrd  for  school  purposes. 

Sec.  70.  Any  person  duly  elected  at  the  annual  disbict 
school  meeting,  to  either  of  the  district  offices  mentioned  in  JJJJr?*  "^^^ 
this  act,  who  shall  omit  of  refuse  to  serve  as  such  officer, 
without  substantial  cause,  fehall  forfeit  the  sum  of  ten  dollars 
for  such  omission  or  refusal,  which  amount  may  be  recovered 
by  the  district  in  civil  action  before  any  justice  of  the  peace  in 
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the  county  where  such  district  is  located;  and  shall  be  appro- 
priated to  the  support  of  schools  in  his  district  by  whom  such 
action  was  prosecuted. 

•^'IS'Jwi^'  -^^^  ^^^^       penalties  not  otherwise  provided  for 

in  this  act,  shall  be  collected  by  action  in  any  court  of  compe- 
tent jurisdiction. 

Pispotitionof  Sec  78.  Whenever  any  sum  of  money  shall  be  paid  into 
loMiiooi.  the  county  treasury,  by  any  educational  aid  society,  or  benev- 
olent person  or  persons,  for  the  cause  of  education,  the  county 
treasurer  shall  issue  to  such  society  or  person  a  certificate  of 
deposit,  stating  the  amount  of  money  received,  from  what 
source,  and  for  what  purpose  the  same  is  applied,  whether  to 
the  payment  of  teachers'  wages,  the  building  or  leasing  of  a 
school  house,  or  the  purchase  of  a  site  of  land,  and  the  par- 
ticular school  district  or  districts  to  which  the  said  money  ia 
donated.  And  the  said  educational  fund  may  thereafter  be 
drawn  from  the  county  treasury,  by  order  of  the  county  super- 
intendent of  schools,  and  applied  by  the  district  board  of  the 
proper  district,  to  the  objects  specified  in  the  certificate  of 
donation.  And  the  county  superintendent  of  public  schools 
shall  make  a  statement  of  the  expenditures  of  said  fund  in  his 
annual  report. 

FORMS. 

Fomof  noHro    Sec.  79.  The  form  of  notice  of  the  first  school  district  meet- 

or  flnt  district 

nMUng.       iug  may  be  substantially  as  follows: 

To  ,  a  householder  in  school  district  number  . 

The  county  commissioners  have  formed  school  district  num- 
ber  ,  in  the  county  of  ,  of  which  the  following  is 

a  description  ,and  you  are  hereby  directed  to 

post  this  notice  in  at  least  five  public  places  in  the  said  dis- 
trict, notifying  the  voters  of  said  district  to  attend  to  the  first 
meeting  thereof,  which  is  appointed  to  be  held  at  the  house 

of  ,  in  said  district,  on  the  day  of  >  18 . 

at  o'clock,  

 > 

County  Sup't  of  Public  Instruction. 
This  ....  day  of  18... 
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Sec.  80.  The  form  of  notice  for  annual  district  meeting  may 
be  as  follows:  Sj;'*** 

Notice  is  hereby  given  to  the  voters  of  school  district  num- 
ber . . . . ,  of  county,  that  the  annual  meeting  of  said  dis- 
trict will  be  held  at  ,  on  ....  day  of  ,18  , 

at  o'clock,  

This  ....  day  of  ....,18... 


 •  > 

District  Gerk. 


Sec.  81.  The  form  of  order  on  district  treasurer  may  be  as,^J«;^«^ 
follows :  ^ 

To  ,  treasurer  of  school  district  number  , 

county  of  , 

Pay  to  the  order  of  ,  the  sum  of . . . .  dollars 

out  of  any  money  in  your  hands,  not  otherwise  appropriated 
belonging  to  said  district. 

This  day  of  ...,18... 

 ,  District  Clerk. 

 ,  Director. 


Sec.  82.  The  form  of  bond  of  district  treasurer  may  read  /ormja 

as  follows:  IwMurer. 

Know  all  men  by  these  presents,  that  we,   

treasurer  of  school  district  number......  county  , 

and  his  surety  are  held  and  firmly  bound  unto  school 

district  No  in  the  sum  of  dollars,  for  the  payment  of 

which  we  bind  ourselves  severally  and  jointly,  our  heirs,  exe- 
cutors  and  administrators  firmly  by  these  presents.  Sealed 
with  our  seals  and  dated  this  day  of  A.  D.  18. . . 

The  conditions  of  the  above  obligations  is  such,  if  said 

 treasurer  as  aforesaid  shall  faithfully  discharge  the 

duties  of  his  office  as  treasurer  of  school  district  number. ...» 

county  ,  as  prescribed  by  law,  then  this  obligation  to 

be  void,  otherwise  to  remain  in  full  force.. 

 [SEAI..] 

Signed,  sealed  and  delivered  )   [seal.] 

in  presence  of  ) 
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raSJS.MiiJST"  Sec.  83.  Tlie  form  of  warrant  for  the  collection  of  district 
tjpnor  tax.         j^^y  follows: 

To  ,  treasurer  of  school  district  number  , 

county  of  , 


This  is  to  authorize  and  require  you  to  demand,  within 
twenty  days  from  the  date  of  this  warrant  of  every  person  or 
corporation  named  in  the  annexed  duplicate  of  school  tax  of 
said  district,  the  sum  wherewith  such  person  or  corporation 
stands  charged,  and  if  any  such  tax  be  not  paid  within  thirty 
days  from  the  date  of  this  warrant,  you  are  required  to  pro- 
ceed to  collect  the  same  as  authorized  by  law,  by  distress  and 
sale  of  property,  and  make  due  return  according  to  law. 

Given  under  my  hand  this  day  of  A.  D.  18. . . 

 ,  District  Clerk. 

Sec.  84.  Vouchers  may  be  in  the  following  form: 
Received  ,  18. . .,  of  treasurer  of  school  dis- 
trict number  ,  county  of  dollars  for  services 

rendered  as  teacher  in  the  said  district,  for  the  term  of  

months. 

 ,  Teacher. 

Sec.  85.  The  form  of  contracts  between  district  and  teacher 
may  read  as  follows:  . 

It  is  hereby  agreed  between  school  district  number  

county  of  and  teacher,  that  the  said  is 

to  teach  the  common  school  of  said  district  for  the  term  of  

months,  for  the  sum  of  dollars,  per  ,  commencing 

on  the  ^v^y  of  18...;  and  for  such  services 

properly  ren4eTed,  the  said  school  district  is  to  pay  the 

an^ount  that;  may  be  due,  accpr4ing  to  this  contract,  on  or  be- 
fore  the —  .  .day  of —  . . ,  IQ. . . 

 ,  DjlptricJ;  Clerk. 

TJiis....4^yof  ,18... 

 ,  Teacher. 

Sec.  86.  The  form  of  annual  report  of  district  treasurer  may 
be  substantially  as  follows: 

I, . . .'  ,  treasurer  of  school  district  number  , 

county  of  ,  submit  the  following  report  of  all  moneys 

received  and  disbursed  by  me  since  the  last  annual  meeting: 

Amount  received  from  my  predecessor,  $  

Amount  received  from  county  treasurer,  $  


Form  of 
▼oncher. 


Fonn  of 
toMbers 
eontract. 


Form  of  re- 
port of  troMa- 
ror. 
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Amount  raised  by  tax  in  the  district  and  collected, 
Total  aifaotint  reb^lved,  '  * .  .  ^  . 
Paid  out  on  order  of  district  derk  (date  of  order,) 

On  order  of  district  clerk  *^    *  • 

Balance  on  band, 

This  . . . .  day  of  ,  A.  D.  18. 


Treasurer. 

Sec.  87.  The  form  of  report  of  district  clerk  to  the  county  pJJ^ 

superintendent  of  public  indtruction  may  read  as  follows : 

School  district  number  . . . . ,  county  of .'. . . .' . 

Number  of  children  residing  in  the  district  over  five  and 

under  the  age  of  twenty-one  years.   

Males,   r— 

Females,   

Total  number,   

Number  of  ^months  a  school  has  been  taught,  

. : ;  /  months  'by  Mr.  : . :  .\ ; . . .  . .  .    ,  '   

 months  by'lftss   ,   

Wagfes  -paid  Mr."    :  ,  $  

Amount  of  school  money  received  ,  $  

. .  *  . . ;  cOdnty  treasurer,  $  

Amount  raised  by  district  tajt  for  teacher's  wages,  t  

Amount  raised  by  district  tklc  for  public  sehool  ' 

housi3,  $  

*  Amount  raised  by  district  tax  for  furnishing  school 
house,        ■  ...  ..  .   -  ,     .  J  

^  Amount  paid  for  teacher's  wages,  $^  

Amount  expended  for  building  school  house,  $  

Amount  expended  for  ftirnishing  school  house,  t  

This  ....  day  of  ,  18 . . . 


District  Clerk; 

To  which  may  be  added  a  copy  of  teachers*  report,  giving 
the  names,  age,  and  total  number  of  male  and  female  pupils, 
number  of  -days  taught,  the  kind  of  text  books  used,  the  num- 
ber of  scholars  in  each  brsLnch  of  study,  and  the  greatest 
number  of  miles  to  be  travdled  by  scholars  living  on  the  bor- 
ders of  the  district. 

69 


Digitized  by 


516 


SCHOOLS. 


xIchTnLvti-     Sec.  88.  A  school  teachers'  certificate  may  be  in  the  follow- 
iiig  form : 


Dakota  Territory,  ) 
 county,  f 

 ,  A.  D.  18... 

This  is  to  certify  that  has  been  examined  and 

found  competent  to  give  instruction  in  orthography,  writing, 

arithmetic,  English  grammar,  geography,  and   ,  and 

having  exhibited  satisfactory  testimonials  of  good  moral 
character,  is  authorized  to  teach  these  branches  in  any  cora^ 
mon  school  within  this  county. 


Superintendent  of  Public  Schools  of  county.*  * 

Form #»f  deed    Seo.  89.  Form  of  deed  of  school  property  may  be  as  ful- 

This  indenture,  made  the  day  of  ,  one  thousand 

eiglit  hundred  and  ,  between  ,  and  

his  wife,  of  the  county  of  ,  Dakota  Territory,  parties 

of  the  first  part,  and  of  district  board  of  disti-ict 

number  ,  county  and  Territory  aforesaid,  parties  of  the 

second  part,  witnesseth,  that  the  said  parties  of  the  iirst  part, 

in  consideration  of  dollars  to  them  duly  paid  before  the 

delivery  thereof,  have  bargained  and  sold  and  by  these  pres- 
ents do  grant  and  convey  to  the  said  parties  of  the  second 
part,  their  successors  in  office,  and  assigns  forever,  (here  de- 
scribe the  property)  with  the  appurtenances  and  all  the  estate, 
title,  and  interest  of  the  said  parties  of  the  first  part  therein, 
and  the  said  parties  of  the  first  part  do  hereby  covenant  and 
agree  with  the  said  parties  of  the  second  part,  that  at  the  time 
of  the  delivery  hereof,  tlie  said  parties  of  the  first  part  were 
the  lawful  owners  of  the  premises  above  granted,  and  seized 
thereof  in  fee  simple  absolute,  and  they  will  warrant  and  de- 
fend the  above  granted  premises,  in  the  peaceful  possession 
of  the  said  parties  of  the  second  part,  their  successors  and 
assigns  forever. 


Sealed  and  delivered  in  presence  of 


.  [seal.] 
.  [seal.] 
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The  Territory  of  Dakota,  ) 
 county.  f 

Personally  appeared  before  me  a  ,  within  and  for 

the  county  above  named  and  his  wife,  to  me 

known  to  be  the  persons  whose  names  are  affixed  to  the  above 
deed  as  grantors,  and  acknowledged  the  same  to  be  their  vol- 
untary act  and  deed;  and  the  said  being  at  the  same 

time,  by  me  made  acquainted  witli  the  contents  of  the  above 
deed,  apart  from  her  husband,  acknowledged  that  she  execu- 
ted the  same  voluntarily  and  that  she  is  still  satisfied  there- 
with. 

Witness  my  hand  and  seal  this  day  of  ,  A.  D.  38. . . 

■  Skc.  90.  It  shall  be  the  duty  of  the  county  superintendent  county euper- 
of  schools  for  each  county  in  the  Territory  previous  to  July  1,  re-dintrict 
1871  to  re-district  their  respective  counties,  whenever  by  so 
doing  the  districts  of  such  county  will  be  benefited  thereby, 
assigning  new  numbers  to  districts  if  necessary,  and  making 
as  many  new  districts  as  may  be  required  to  accommodate  the 
people  of  the  county.  Respect  shall  in  all  cases  be  had  to 
the  present  boundaries  of  districts  unless  by  a  change  some 
district  shall  be  benefited  thereby.  When  the  county  has 
been  re-districted,  a  plat  of  the  county  with  the  boundaries, 
and  numbers  of  school  districts  distinctly  marked  thereon, 
shall  be  filed  with  the  county  clerk  and  county  superintendent 
of  schools.  If  any  person  or  persons  are  aggrieved  by  the 
action  of  the  county  superintendent  in  re-districting  the  coun- 
ty^  they  shall  have  the  right  of  appeal  within  thirty  days  of 
the  time  of  the  publication  of  the  notice  of  the  county  super- 
intendent that  he  has  re  districted  the  county.  The  county 
superintendent  of  each  county  is  hereby  required  to  post  a 
notice  in  each  school  district  within  ten  days  of  the  time  of 
tlie  completion  of  the  re-districting  of  the  county,  giving  the 
boundaries  of  each  district.  If  any  new  school  districts  are 
formed  by  re-districting  the  county,  or  any  districts  deprived 
of  a  majority  of  their  school  officers  then  it  shall  be  lawful 
for  the  district  to  call  a  special  school  meeting  and  elect  offi- 
cers to  till  all  vacancies  in  their  school  board,  which  officers  so 
elected  shall  hold  their  offices  until  the  next  annual  meeting 
or  until  their  successors  are  elected  and  qualified.  If  a  vacan- 
cy occurs  at  any  time  in  the  school  board  of  any  district,  the 


Digitized  by 


648  SCHOOLS. 

coanty  superintendent  may  npon  the  petit|op  a  j^pectable 
number  of  electors  in  said  district  appoint  a  suitable  person 
to  the  vacancy.  - 

Teachers  In-  Sec.  91.  The  Territorial  superintendent  of  public  instructio]} 
^MiluinMiij.  in  connection  with  the  county  superintendents  of  each  countyt 
may  annually  ho]d  a  session  of  the  teachers'  institute  of  not 
more  than  ten  days  in  length,  and  the  sum  of  one  hundred  dolt 
lars  is  hereby  appropriated  from  any  funds  in  the  Territorial 
treasury  for  the  purpose  of  employing  experienced  teacher^ 
to  assist  in  conducting  the  same  and  defraying  other  expenses; 
The  several  county  superintendents  are  hereby  required  tQaid 
in  conducting  said  institute,  and  it  may  be  required  by  county 
superintendents,  of  teachers  applying  for  certificates  to  teach, 
that  they  shall,  if  consistent  with  their  other  duties,  attend  the 
  .  session  of  the  teachers'  institutes. 

iMiitrfctci«rk    Sec.  92.  It  shall  be  lawful  for  any  school  district  to  autboiy 

lo  notify  eiHiiii  7 ,  <ti»i  ' 

ofi«t«of  ize  the  district  clerk  to  notify  the  county  clerk  of  .the  cuuntx 


in  which  such  district  is  located,  of  the  rate  of  tax  vpted  at 
any  annual  or  special,  school  meeting,  and  the  county  clei;i( 
shall  insert  in  a  separate  coluipn  in  the  tax  lii^t  the  amount 
school  district  tax,  for  which  any  person  or  property,  is  liable^ 
which  tax  shall  be  collected  by  the  county  treasuier^  ia  thf 
same  manner  ^s  other  tax^^,  and  wheji  collected  paid  .o.ver;]b^ 
tjie  treasurer  to  the  school  district  treasurer  entitled  to  receive 

the  same.       ,  .    .  .    ,   - 

oirtiteMU  Sec.  93.  Chapter  89,  of  the  session  laws  ojf,18Q7-S^  andl^lUc 
acts  and  parts  of  s^ts  heretofore  passei^  in  relation  to  cqquhoii 
schools  are  hereby  repealed :  Pracided^  That  such  repeal  shall 
not  effect  any  rights  or  liabilities  that  have  accrued  un^r.aud 
by  virtue  of  said  act  or  aqts:  and,  Propided^  fwdluT^  (Tbat  aJU 
gfficers,  that  Jt^ave  been  duly  elected  ai^d  qualified  ,  in  ^ocord^ 
ance  with  the  provisions  of  said  actj  shall  QQutii^uj^.  t?^  ItQl^ 
and  discharge  the  duties  of  their  respective  offices  until  their 
successors  are  duly  elected  and  qualified.  •  ,  .  t  ,  ^  :  j.  ..^ 
When  to  taka  Sec.  94.  Tbip  act  shall  take  effect  from  and  after  its  passage 
*^        and  approval.  , 

Approved,  January  13th,  1871. 
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CHAPTER  XXXVI 

A  Bill  for  ah  Act  Relating  to  Survbyino  and  County 

Surveyors. 

Be  it  enacted  by  the  LegiaUiio^  Assembly  of  the  Territory  of 

Dakota: 

Section  1.  That  in  all  future  surveys  made  by  county  survey- 
ors  in  the  Territory  of  Dakota^  tlie  surveyors  mark,''  paten- Jj«>««2[j»f 
ted  by  Carl  C.  P.  Meyer,  December  21,  1869,  shall  be  used  by 
placing  the  same  at  all  comers  where  any  mark  may  be  ne- 
cessary:  Prcfcidedy  That.tke.cobt^of'^ach'mark  shall  not  ex- 
ceed thirty  cents,  or  the  cost  of  the  right  to  make  and  use  the 
same  shall  not  exceed  two  cents  each,  iind  can  be  had  at  the 
said  price  of  thirty  cents  e^h,  and  shall  b^^fire-proof. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and 
aftei:.  jte.passage  an^f  appnoyal. 
Approved,  January  13, 1871. 


TERRITORIAL  LIBRARY. 


.'  K  .  :"fi  It     )-  >'  V  !5 

CHAPTER  XXXVII. 

An  Act  to  Transfer  the  Territojoai^  JjIBRABY  jo  ehe  Cus- 
tody OF  THE  Secretary  of  th^  Territor^j;. 

Be  it  enacted  by  the  LegislaU'Be^  Assembly  of  the  Territory  of 

Dakota^:  ^,{jp  .7y  ^  A)t.-K>''4  t/i^  :*\ 
Section.  1.  That  the  Territorial  Library  of  Dakota  be  anduSS^ 
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the  same  is  hereby  transferred  to  the  charge  of  the  Secretary 
of  the  Territory. 

^^peai  of       gjg^  2.  All  acts  in  conflict  with  this  act  are  hereby  repealed. 
When  to  take    Sec.  3.  This  act  shall  take  eflfect  and  be  in  force  from  and 
after  its  passage  and  approval. 
Approved,  January  13th,  1871. 


TREASURER  AND  AUDITOR. 


a 

CHAPTER  XXXVin. 


An  Act  Prescribikg  Certain  Duties  for  the  Territorial 
Treasurer  and  Auditor. 

Be  it  enacted  In/  the  Legislative  Assernbly  of  the  Territory  of 

Dakota : 

Treasurer  aad  Section  1.  The  Territorial  Treasurer  and  Auditor  shall 
to  hofdofflceB.  keep  their  respective  offices  at  such  convenient  places  as  they 
may  designate  in  some  organized  county  or  counties  of  this 
Territory,  and  shall  at  the  time  of  entering  upon  the  duties  of 
their  respective  offices  designate  where  the  same  will  be  held 
by  publishing  a  notice  thereof  in  each  of  the  newspapers  now 
published  in  this  Territory. 

Conflicting  Sec.  2.  All  acts  or  parts  of  acts  in  conflict  with  the  provi- 
acts  repealed,  ^.^^^g     ^j^.^  hereby  repealed. 

When  to  toko    Sec.  3.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  approval  by  the  Governor. 
Approved,  January  9th,  1871. 
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CHAPTER  XXXIX. 


Ak  Act  Relating  to  Telegraph  Lines  in  Dakota  Ter- 


Be  it  enacted  by  tlie  Legislcdioe  AsseTnbly  of  the  TerriJUyry  of 


Section  1.  Any  person  who  shall  cut,  throw  or  pull  down  penaitj  for 
any  telegraph  pole  or  break  or  attempt  to  break  any  insula-  grigh'ifnM.^' 
1;or,  wire  or  any  thing  necessary  in  the  working  of  any  tele- 
graph line  in  this  Territory,  or  in  any  way  to  injure  or  inter- 
fere with  the  same  to  the  detriment  of  public  or  private  busi-* 
ness  passing  over  such  line  shall  subject  the  offender,  upon 
conviction  before  any  magistrate  to  a  fine  of  not  less  than 
five  or  more  than  fifty  dollars,  or  imprisonment  not  to  exceed  ' 
thirty  days,  or  both  such  fine  and  imprisonment,  besides  , 
damages  and  costs  arising  from  such  misdemeanor. 

Seo.  2.  This  act  shall  take  effect  and  be  in  force  from  and  ^^^^ot^i 
after  its  passage  and  approval. 
Approved,  January  6th,  1871. 


ritory. 


Dakota: 
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TERRITORIAL  ROADS. 


CHAPTER  XL. 


An  Aot  to  Locate  and  Establish  a  Teebitobial  Boad 
FBOM  Tanktok  w  F^t  Thompbok. 

Be  it  enacted  hy  the  LegisltUvoe  AssenMy  of  the  Territory  of 

^^^^  SFxmoN  1.  That  Joseph  Ellis,  Ogden  Marsh,  Brano  Coa- 
•nmiiMtenw.  oger,  O.  B.  Orton  and  H.  G.  Anderson  be,  and  they  are  here- 
bjrapppointedYMmimissioiiersto'looate  and  establish  a'^tiiri- 
toiriakiiroad  firom  'Yanktonio  Fort^.Thompsoni*  viio;  Sfbn^ 
Ranche,,nOhoteaii  creek, -at  or  near  Hie  raniehe  of  O&artaS' 
Btasean;  ranc&a^f  Joseph  Ellis  and  CJothbort  OaTOfawtiMM 
(Poppina);  ranche  6ri>Felicia  iUias,  and'tfaNmeF.  hf*  thl^  BioHi 
difwt»d4>raeticablerbut«  to>FortTho»pBoiri>^  •    ^nc  vvm 

^»Eb.  S?lt shall  bWthiJ  d\ity  iif 'skia  conAnfesibners,  or  a  ma. 
jorlty  of  th^ni,  to  iheef  at  the  city  of  Yankton  onth^  flist  day 
*  of  June  n^,  artd  proceed  to  locate  said  rod^d.  Btit  in  cais^'^T 
majority  of  said  com missionet^  dO  not  meet  as  h^reiriprovtd-* 
edvit  shall  be  ithe  duty  of  .those;preee]it  at^sock  meetings  jaod 
they  shall  have  full  power  to  file  sacd'CdrntnissiOB;  aiid  sbaif 
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procoed  without  delay  to  locate  th^  same,  and  make  and  plot 
and  lil6  the  sahie  iti  the  office  of  the  tegister  of  deeds  of  the 
i^ereral  cotihtit^s  thtongh  \thi(ch  said  road  passes,  or  to  which 
the  same  itiay  be  attadied  fbt  election  purposes^  and  said 
coWtiiissiohers  ^hall  hare  from  thefirdt  day  of  Juhe  aforesaid 
to  thefir&t  day  of  August  thereafter  to  complete  the  location 
uhd  establishilient  of  said  road, 

Bkc.  3.  The  said  commissioners  shall  have  full  power  to  ap-  cwSSf  iJlJSuit 
point  substitutes  who  shall  in  all  respects  possess  the  same 
powers,  rights  and  privileges,  and  whose  duties  shall  be  the 
same  as  the  coinmissioners  herein  named. 

S^EC.  4.  Sfeid  commissioners  shall  have  power  to  employ  all  commutiftu- 

.  ■  X     ^  may  emploT 

necessary  help  for  the  locatioh  and  establishment  of  said  road, 
and  shall  be  paid  at  the  rate  of  three  dollars  per  day  and  ex- 
penses while  necessarily  employed  in  making  said  location. 

Sec.  5.  The  expenses  inm+ed  ih  locating,  surveying,  mark-  ^ebLt^ihSn"' 
ing  and  staking  and  filing  as  aforesaid,  shall  be  paid  by  theP^*- 
respective  counties  through  which  such  road  shall  pass,  in  pro- 
portion to  the  amouttt  Ihcurred  within  the  satne. 

Sec.  6.  This  act  shall  take  effect  immediately  upon  its  pas-  Tt)Ukc effect, 
j^age  and  ajiproval  by  the  Goverhor. 
Approved,  •tanuary  13th,  1871. 


CHAPl'ER  XLt. 
An  Act  to  Locate  a5d  Establish  a  Territorial  ttoAD 

FROM  THE  TOWK  Of  CAlf TOif,  IN  LrKCOLW  OOUiTTY,  tO  THE 

City  op^  Yankton,  Dakota  1^3»tiTORY. 

Hit  it  enacted  hy  ilie  Legislative  Assembly  of  the  Territory  of 

Dakota : 

Section  1.  That  J.  Q.  Fitzgerald,  J.  W.  Turner  and  B.  S.  N«m*8of 
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Gillespie  be,  and  they  are  hereby  appointed  commissioners 
to  locate  a  Territorial  road  as  follows,  to  wit:  Commencing  at 
the  west  end  of  the  street  between  blocks  thirteen  (13)  and 
twenty  (20)  in  the  town  of  Canton,  Lincoln  county,  Dakota 
Territory;  thence  running  west  and  south  to  a  point  on  the 
Vermillion  river  about  two  miles  below  the  mouth  of  Turkey 
Ridge  creek;  from  thence  on  the  nearest  practical  route  to  the 
bridge  on  the  Dakota  river,  four  miles  northeast  of  Yankton, 
to  intersect  the  Territorial  road  from  the  town  of  Vermillion 
to  Yankton. 

wh^re^Smii-  ^'  ^*  shall  be  the  duty  of  said  commissioners,  or  ama- 

Swt?"*^"  jority  of  them  to  meet  at  the  house  of  J.  Q.  Fitzgerald  on  or 
before  the  first  Monday  of  June,  A.  D.  1871,  and  proceed  with 
a  competent  surveyor  and  other  necessary  help  to  locate  said 
road. 

pen*cl»h3i*£  ^'        expenses  incurred  in  surveying,  marking  and 

p****  establishing  the  said  road  shall  be  paid  by  the  several  coun- 

ties through  which  said  road  shall  pass  in  proportion  to  the 
distance  and  time  employed  in  locating  said  road  through 
such  counties  respectively. 

tiM  ?/cSm-  ^'  '^^^  surveyor  shall  be  entitled  to  receive  three  dol. 

musionen.    j^pg  p^j.  ^^y,  and  the  commissioners  shall  each  be  entitled  to 

receive  three  dollars  ^er  day  while  necessarily  engaged  iasur. 

veying  and  locating  the  same. 

comroiB0ioii.  Sec.  5.  Said  commissioners  shall  make  report  of  the  loca- 
wbenand  hiir.  tiou  and  cost  of  Said  road  and  cauB3  a  copy  of  the  same  to 
be  filed  in  the  office  of  the  Secretary  of  the  Territory  on  or  be- 
fore the  first  day  of  July,  A.  D.  1871,  and  it  shall  be  the  duty 
also  of  said  commissioners  to  file  in  the  office  of  register  of 
deeds  in  each  county  through  which  said  road  shall  pass,  a 
plat  of  so  much  of  said  road  as  is  contained  within  the  boun- 
daries of  the  respective  counties. 

Totikeeffeet    skc.  6.  This  act  shall  take  effect  and  be  in  force  from  and 

wnon. 

after  its  passage  and  approval  by  the  Governor. 
Approved,  January  11th,  1871. 
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CHAPTER  XLII. 


An  Act  CiiANGrNO,  Vacating  and  Establishing  a  Terri- 
torial Road  in  Union  County. 

Beit  enacted  bp  the  Legislative  Assembly  of  the  Territory  of 

Dakota : 

Section  1.  That  W.  S.  Sargent,  Thomas  Robinson  and  P.  comriMi2ne«. 
X.  Oriley  be  and  they  to  survey,  mark  and  establish  a  Ter- 
ritorial road  from  the  north  line  of  Union  county  to  the  Big 
Sioux  river,  established  under  ad  of  1864  and  1865  at  a  point, 
where  said  Territorial  road  crosses  the  section  line  between 
sections  twenty-five  (25)  and  twenty-six  (26)  in  township  nine- 
ty-three north  of  range  forty- nine;  thence  south  on  section 
line  to  the  north  boundary  of  township  79,  range  49;  thence 
in  a  southwesterly  direction  to  a  point  on  said  Territoral 
roadj  .one-half  mile  south  of  the  north  boundary  line  of 
township  93,  range  49. 

Sec.  2.  That  so  much  of  said  Territorial  road  located  under^  Part  of  terri- 

.  torl«l  road  v»- 

the  act  mentioned  in  section  one  of  this  act  as  is  hereinafter  cated. 
described,  is  hereby  declared  vacated,  to  wit:  Commencing  at 
a  point  where  said  Territorial  road  crosses  the  section  line 
between  sections  26  and  26  in  township  98,  range  49,  to  a  point 
on  said  road  one-half  mile  south  of  the  north  boundary  line 
of  township  93,  range  49. 

Sec.  3.  It  shall  be  the  duty  of  the  commissioners  mentioned  nntjof  com- 

'  .  mlsBionen. 

in  section  one  of  this  act,  or  a  majority  of  them,  to  meet  at  the 
house  of  W.  S.  Sargent  on  or  before  the  first  day  of  March, 
A.  D.  1871,  and  proceed  with  a  competent  surveyor  to  locate 
said  road. 

Sec,  4.  The  county  of  Union  shall  pay  the  expenses  incur-  BxpenMsto 
red  in  locating,  surveying,  marking  and  staking  the  same,  union  county. 
That  the  surveyor  shall  receive  three  (3)  dollars  per  day  while 
engaged  in  locating  said  road,  and  the  commissioners  two  (2) 
dollars  per  day. 


TSEBITOBIAL  BOAD. 


er??5iTi  me""  ^'      ^^^^  l>®  the  duty  of  the  commissioners  to  lile  in 

pi»^-  the  office  of  the  register  of  deeds  of  Union  coimty  a  plat  of  tlii* 

Territorial  road  provided  for  in  this  act. 
^^^«touke    Sec.  6.  This  act  shall  take  effect  and  be  in  fonv  from  and 

after  its  passage  and  approval. 
Approved,  January  12th,  1871. 


CHAPTER  XLIII. 


An  Act  to  Provide  fob  Keeping  ix  Repaiu  a  Tkkuitouiaj- 
Road  froh  Yankton  to  Sioux  Fali^,  I).  T. 

Be  it  enuded  bp  the  Legislative  Assembly  of  the  Ternionj  of 

Dakota: 

ximes  of       Section  1.  That  Amos  O.  Bursem,  W.  W.  Aurnei-  and  John 

c:iiiimiMlonera 

kmuaySSS?'  McClellan,  be  and  are  hereby  appointed  commissioners  t*> 
ton  ro|d.      tcsp      repair  a  Territori^  roaid  from  Y^nKton  via  Swfiii 

Lake  to  Sioux  Falls. 
When  o        Sec.  2.  It  shall  ]i)e  the  duty  pf  (he  sail}  commissionei-s  )k*- 
repair  ^  ^^^^  ^  P  to  T^ftlr  s^ld  |:ofi,d  and 

to  couatroct    bridge  across  CiQ.y  creek  or  finy  oth^r  9)xeams 

or  elough  where  it  shall  be  necessary  to  niaka  the  s^iil  road 

practicable. 

rompeiiMtioii    gjj^j^  3^  ^^Xdi  commifisiouerB  sljajl  j'eceive  9.  compensation  of 
two  dolljirs  for  each  dfiy  fl.ctuftljy  emploj^e4  iu  repairing  said 
road  and  coj^stmcting  bridges  tWeop,  and  ^ball  hju'e  author- 
ity to  employ  such  help     thiejr  may  deem  necessary. 
p^j^ex^i^t,     Seo.  4.  That  the  expense  incurred  thereby  shall  Ixe  paid 
out  of  the  county  treasury  of  each  county  through  whjcli  said 
road  passes.  In  proportion  to  the  time  employed  ip  eauch. 
Sec.  5.  T^iis  ftct  sh^U  t»ke ^ffeot  ;^ad  be  in  force  fvim  ftml 
its  passage  j^n4  wpfwaJ. 

Approved,  January  12th,  1871. 
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CHAPTER  XLIV. 
Ax  Act  to  Locate  a  Territorial  Road  from  opposite 

THE  MoiJfH  pF  Ti|E  RoOK  RiVER,  IN    UlflON  CoUNTY,  TO 

Yaxkton,  Dakota  Territory. 

Be  il  enacted  hy  tJte  Legislatwe  Assembly  of  the  Territory  of 

Dakota: 

Section  1.  That  N.  Hickson,  Edward  ^onday,  and  Adam  ^„i;,"„\YH^'mu  t« 
Scott,  be  and  are  hereby  appointed  commissioners  to  locate,  J^J^v^likV^n 
mark,  survey  ^nd  e^tipibjish  a  Territorial  road  starting  from 
opposite  or  near  where  the  Rock  river  of  Iowa  flows  into  the 
IJig  Sionx  rivw,  thence  across  the  county  west  and  south  to 
Bloomingdale,  and  then  by  the  most  practicable  route  to 
Yankton, 

Sec.  2.  .The  said  commissiopers  or  a  majority  of  them  shall  Vi».»m  to  h.vr 
have  until  the  first  day  of  November  nejpt,  to  locate,  survey, 
mark,  and  establish  the  said  road. 

Sec  3.  Should  any  of  the  above  commissioners  fail  to  serve,  ^J}J;y,,3;'"' 
those  serving  shall  have  power  to  appoint  substitutes  whose 
duties  shall  be  the  same  as  herein  given  to  the  other  commis- 
sioners. 

S^c.  .4.  T^he  expenses  incurred  in  the  surveying,  marking,  ^KxiH  j.p  '^. 
fin4  establishing  of  said  ro^d  shq^U  be  paid  by  the  several  ' 
counties  through  ^hich  the  road  may  pasjs  in  proportion  to 
t  jie  dist^ince  find  time  in  locating  said  road  through  such  couu- 
tips  respectively. 

S?SG.  5.  TJie  commissioners  a[i4  surveyor  of  said  road  shall  *  «mi>.n-i»ii.>i. 
efi^li  rpceiye  thjree  dpUftrs  per  day  for  every  day  actually  and 
nec^ssaf  ily  epiployed  ip  sufrveying  and  establi^liing  said  road. 

Sec.  6.  After  the  said  road  shall  have  been  located  it  shall  ^(^"j;,'^^''' 
be  thi?  duty  of  tha  surveyor  of  said  road  on  or  brfore  the  15th 
day  Qf  De^mber  next,  to  file  in  the  office  of  register  of  deeds 
in  each  county  through  which  said  road  passes,  a  plat  of  so 
iPQch  Qf  |3^id  rqad  ^s  contained  within  the  boundaries  of 
tj^e  r^Jsppictive  cpunt^iss. 

Approved,  January  13th,  1871. 
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ASSESSORS  OF  YANKTON  COUNTY. 
CHAPTER  1. 

An  Act  Pkovidiko  for  the  Appointment  and  Election 
OF  Assessors  in  Yanktoj^  County,  Dakota  Territoky. 

Be  it  enacted  by  the  LegUlaiite  Assembly  of  tJie  Territory  of 

Dakota : 

County  com-    SECTION  1.  That  it  shall  be  the  duty  of  the  county  commis- 

inii»i>ionerB  of 

Yanki^oncoun-  sioneis  of  Yauktou  couuty,  at  their  next  special  or  regular 
a'DMBesisor. '  meeting,  to  appoint  an  assessor,  whose  duty  it  shall  be  to 
proceed  according  to  law,  to  assess  all  the  taxable  property 
in  said  county  of  Yankton,  liable  to  taxation;  and  the  assess- 
or so  appointed  shall  have  the  power  to  appoint,  not  to  ex- 
ceed one  deputy  in  each  commissioner  district,  to  assist  him 
in  the  performance  of  his  duty;  and  the  assessor  appointed 
as  herein  provided,  shall  hold  his  terra  of  office  until  his  suc- 
kmwoT  to  cesser  is  elected  and  qualified,  and  shall  receive  for  his  servi- 
ces two  dollars  for  each  day  actually  spent  in  taking  such  as- 
sessment, to  be  paid  out  of  any  money  in  the  treasury  of  said 
county,  not  otherwise  appropriated. 
tiS'SKTeMVeor    Sec.  2.  That  at  the  next  regular  election  of  each  year,  there 
shall  be  one  assessor  elected  for  the  term  of  one  year  as  in 
other  cases  of  county  officers. 
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Sec.  3.  All  acts  and  parts  of  acts  in  conflict  with  this  actacure^lieS. 
are  hereby  repealed. 

Sec.  4.  This  act  shall  take  effect  and  be  in  force  from  and  eff^^f " 
after  its  passage  and  approval. 

Approved,  January  13th,  1871. 


BROOKINGS  COUNTY. 


CHAPTER  2. 


An  Act  to  Organize  the  County  of  Brookings. 


Be  it  eruicted  hy  the  Legislative  Assembly  of  the  Territory  of 

Dakota ; 

Section  1.  That  Martin  Trygstadt,  L.  M.  Hewlet,  and  Elias 
Thompson  be  and  are  hereby  appointed  county  commission-  fig*  coumy." 
ers  of  Brookings  county,  and  the  said  county  commissioners 
.shall  have  full  power  and  authority  to  appoint  all  other  offi- 
cers to  complete  the  organization  of  said  county. 

Sec.  2.  That  Wm.  H.  Packard  be  and  he  is  hereby  appoint- 
ed  register  of  deeds  of  said  county  of  Brookings.  The  coun- 
ty seat  of  Brookings  county,  be  and  the  same  is  hereby  loca- 
ted at  Medary. 

Sec.  94.  This  act  shall  take  efliect  and  be  in  force  from  and 
after  its  passage  and  approval. 
Approved,  January  13th,  1871. 
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BON  HOMME  INCORPORATION  ACT. 


CHAPTER  3. 

Ax  Act  to  Ixcorporate  the  City  of  Bow  Homme,  Dakch  a 

Territory. 

Be  it  enacted  by  tlie  LeffislaUve  Assembly  of  the  Territory  of 

Dakota: 

isoHmUrioiof    Sectiox  1.  That  all  that  portion  of  Territory  contained  in 

riiv  of  Ik»n  •    1  t 

u.Mnmr.  lots  nnHibers  one  and  two,  of  the  northwest  quarter  of  section 
number  eighteen,  and  lots  numbers  three  and  four,  of  tin* 
southwest  quarter  Of  di^tiOn  number  eighteen,  all  being  in 
township  number  ninety-three  north,  range  number  fifty-eight 
west;  and  also  the  northeast  quarter  of  section  number  thir- 
teen, attd  the  faortheast  (JUaHer  Of  the  horthwest  quarter  of 
section  number  thirteen,  and  lols  numbers  two,  three,  and  four, 
in  said  section  number  thirteen,  in  township  number  ninety- 
three  north,  of  tftrtge  ttuttiber  fifty  nine  West,  all  in  the  county 
of  Bon  Homme,  Dakota  Territory,  is  hereby  declared  to  be  a 
corporation  by  the  naihe  of  the  "  City  of  Bon  HomiIe." 

-.lil  d7/  2-  "^^^^  ^^^^  Hdnime  is  hereby  jh».ae  a  body 

wrporate  and  politic,  tttid  i6  ihrestted  With  411  the  pbWei's  ttnd 
attributes  of  a  municipal  corporittioh,  And  by  thAt  ndtaie  may 
sue  and  be  sued,  plead  and  be  impleaded,  coidplaih  and  9%*- 
fend  in  any  c6urt  of  r^6vA^  arid  any  other  place  What8t)ever; 
may  have  a  common  seal,  and  may  alter  the  same  it  plebstire, 
and  ma}^  take,  hold,  purchase,  lease,  convey  and  dispose  of 
any  real,  personal,  or  mixed  estate,  for  the  use  of  said  corpo- 
ration. 

ttiH^ri!?!*"*  Sec.  3.  The  legislative  authority  of  said  city  is  hereby  ves- 
ted in  a  city  council,  composed  of  a  mayor,  and  board  of  al- 
dermen consisting  of  six  members. 
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Sec.  4.  Every  legal  voter  of  the  Territory  of  Dakota  who  who  entitled 
shall  have  been  a  resident  of  the  city  of  Bon  Homme,  thirty 
days  next  preceding  a  city  election,  is  declared  a  citizen  of 
said  city,  and  is  entitled  to  vote  at  all  the  elections  thereof. 

Sec.  5.  The  election  of  city  officers  shall  be  in  a  manner 
similar  to  county  elections,  as  near  as  the  nature  of  the  case 
admits. 

Sec.  6.  A  person  oflTering  to  vote  may  be  challenged  as  in ^^^'f/^j^jy  ^ 
other  elections  in  the  county,  and  an  oath  may  be  administer- 
ed to  him  in  like  manner,  naming  the  qualifications  herein 
prescribed. 

Sec.  7.  No  person  shall  be  eligible  to  any  elective  office  ^^j^^^^f^ff*^^* 
mentioned  in  this  act,  unless  he  be  a  legal  voter  of  the  city, 

Sec.  8.  The  annual  election  for  city  officers  shall  be  held  on  ^Biw^t^on, 
the  first  Monday  in  April  in  ea6h  and  every  year,  and  the 
officers  elect  shall  qualify  and  enter  upon  the  discharge  of  their 
duties  on  the  second  Monday  in  April  thereafter. 

Sec  9.  That  Benton  Praley,  D.  P.  Bradford,  and  Timothy  d^^J*;?';™* 
B.  Burleigh,  are  hereby  appointed  commissioners  to  conduct 
the  first  election  under  this  act,  who,  or  a  majority  of  whom, 
are  to  canvass  the  votes  and  to  issue  certificates  of  election  to 
the  several  officers  elect,  and  whose  duty  it  shall  also  be  to  fix 
the  place  for  holding  the  first  election  of  officers  under  this 
act,  by  giving  at  least  five  days  notice  of  such  election,  by 
printed  or  written  notices. 

Sec.  10.  In  all  elections  for  city  officers,  after  the  first  ^^<^c-j^prowegiing» 
tion,  the  Mayor  shall  issue  a  proclamation  to  the  voters  of  the  quent  eiectioM 
city,  naming  the  time  and  place  of  such  election,  and  the  offi- 
cers to  be  chosen,  and  cause  at  least  one  copy  to  be  posted  in 
each  ward,  in  case  the  city  shall  have  been  subdivided  into 
wards,  and  if  not  so  subdivided,  as  many  as  the  case  may  re- 
quire, which  notice  or  notices  shall  be  so  posted,  at  least  ten 
days  previous  to  the  day  of  election.  The  polls  shall  be  open 
between  the  hours  of  eight  and  ten  o'clock  in  the  forenoon, 
and  continue  open  until  four  o'clock  in  the  afternoon.  With- 
in two  days  from  the  day  of  the  election,  the  judges  of  elec- 
tion shaU  make  out  their  returns  to  the  president  of  the  city 
council,  who  shall  examine  them  at  the  next  meeting,  and 
cause  an  abstract  of  the  votes  to  be  recorded  in  a  book  kept 
for  that  purpose. 
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to^^ekc^d^'^*  addition  to  a  mayor  and  board  of  .aldermen, 

there  shall  be  elected  at  the  general  election  in  each  year,  a 
marshal,  treasurer,  and  city  clerk,  who  shall  in  like  manner 
hold  their  respective  offices  for  one  year,  and  until  their  suc- 
cessors are  elected  and  qualified. 

mSro?.''^  Sec.  12.  It  shall  be  the  duty  of  the  mayor  to  see  that  the 
laws  and  orditiances  of  the  city  are  executed,  and  their  violas 
tion  punished;  to  superintend  and  direct  the  official  conduct 
of  subordinate  officers;  to  sign  and  seal  all  commissions, 
licenses  and  permits,  granted  by  the  city  council,  and  to  per- 
form such  duties  and  exercise  such  powers  as  pertain  to  the 
office  of  the  mayor  of  the  city,  and  such  as  may  be  granted 
or  imposed  by  the  ordinances  of  the  city,  consistent  with  law. 

o/miyor  "'*"  Sec.  13.  The  mayor  shall  be  a  conser\'ator  of  the  peace 
within  the  city,  and  ex-officio  a  justice  of  the  peace,  and  is 
invested  with  the  original  jurisdiction  for  the  violation  of  the 
city  ordinances;  he  shall  not  be  disqualified  from  acting  in 
such  judicial  capacity  by  any  proceedings  being  in  the  name, 
or  in  behalf  of  the  city. 

tdxnxh^tixy^'    Sec.  14.  The  city  council  is  invested  with  the  power  to  make 

council.  ordinances  to  secure  the  inhabitants  against  fire,  against  vio- 
lations of  the  public  peace,  to  suppress  riots,  gambling, 
drunkenness  and  indecent  behavior  in  public  places;  and  in 
general  to  provide  for  the  safety,  prosperity  and  good  order 
of  the  city,  and  the  health,  morals  and  convenience  of  the  in- 
habitants, and  to  impose  penalties  for  the  violation  of  its  or- 
PcnaiticB  for  diuauces,  not  exceeding  one  hundred  dollars  for  each  offense, 

oidinau?e^  which  may  be  recovered  in  ^  civil  action  in  the  name  of  the 
city,  or  by  complaint  before  a  justice  of  the  peace;  and  the 
laws  of  the  Territory  relative  to  the  carrying  into  effect  a  judg- 
ment of  a  justice  of  the  peace,  imposing  a  fine,  shall  be  applied 
to  judgments  in  the  above  cases. 
Fire  compan-  Seo.  15.  The  city  couucil  is  authorized  to  establish  and  or- 
ganize fire  companies,  and  provide  them  with  fire  engines, 
hose  and  other  apparatus  pertaining  thereto. 
Sale  of  gan-     Sec.  16.  The  city  council  may  regulate  the  keeping  and  sale 

powder.  guupowder  within  the  city. 

City  council  "^^^  ^^^^  couucil  shall  have  exclusive  authority  to 

wSIiSg  «h"bi.  P^^^i^^  licensing  and  prohibition  of  all  exhibitions, 

tions.         shows,  theatrical  performances,  and  billiard  table  halls,  ten 
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pin  alleys,  and  other  saloons;  but  the  above  authority  extends 
to  no  exhibition  of  a  purely  scientific  character.  The  city 
council  shall  also  have  the  power  to  license  and  regulate  the 
retailing  of  intoxicating  liquors,  and  also  the  sale  of  all  goods, 
wares  and  merchandise,  and  all  other  property,  sold  at  auc- 
tion within  the  limits  of  the  city. 

Sec.  18.  The  city  council  shall  be  the  judge  of  the  qualifica-  g^,^{jy^**Yadjre 
tion  and  election  of  its  own  members;  it  may  determine  the "Iq«aHflc«noii 

i*.  -1.  -1-1111  ti  A  of  it*  members. 

rules  of  its  own  proceedings,  and  shall  keep  a  record  thereof, 
which  shall  be  open  to  the  inspection  of  every  citizen  of  the 
city,  and  may  compel  the  attendance  of  its  members  in  such 
manner  and  by  such  penalties  as  it  may  adopt. 

Sec.  19.  The  mayor  shall  preside  at  all  meetings  of  the  city  p^,^52',^^f,^ 
council,  and  in  case  of  his  death,  resignation,  or  inability  to™^^{jpofcitj 
serve,  from  any  cause,  a  majority  of  the  aldermen  shall  elect 
a  mayor  pro  tern,  to  preside  at  said  meetings,  and  may  desig- 
nate a  justice  of  the  peace  to  take  cognizance  of  offenses 
arising  under  the  ordinances  of  the  city. 

Sec.  20.  No  member  of  the  city  council  shall  be  eligible  to  Members  of 

^  council  shall  be 

any  office  within  the  gift  of  the  city  council  during  the  term  iJ^JJlfj^^i^J.^g 
of  office  for  which  he  is  elected,  nor  shall  he  be  interested,  di- 
rectly or  indirectly  in  the  profits  of  any  contract,  job,  or  work, 
or  services  to  be  performed  for  the  city. 

Sec.  21.  All  ordinances  passed  by  the  council  shall  be  re-  ^haif'^^ re-' 
corded  in  a  book  to  be  kept  for  that  purpose,  and  shall  be  corned, 
signed  therein  by  the  mayor  and  be  attested  by  the  derk. 

.  Sec.  22.  It  is  the  duty  of  the  clerk  to  keep  a  true  record  of  cierk  sbaii 
all  the  proceedings  of  the  city  council,  and  such  record  shall  pJSceSiSgs.'^' 
be  open  in  all  business  hours  for  the  inspection  of  any  citizen. 

Sec.  23.  The  mayor,  aldermen,  marshal,  treasurer,  clerk,  oathofoiB. 
assessor  and  collector  shall  respectively  take  an  oath  to  sup- 
port the  constitution  of  the  United  States,  and  the  laws  of  the 
Territory,  and  faithful  and  impartially  to  perform  their  duty 
to  the  best  of  their  knowledge  and  ability.  Other  officers 
shall  qualify  in  such  manner  as  maybe  prescribed  by  the  city 
council.  The  oath  of  office  may  be  administered  by  the  may- 
or* or  clerk  of  the  council,  when  he  is  qualified,  or  by  any  per- 
son duly  authorized  to  administer  oaths;  and  in  the  transac- 
tion of  the  business  of  the  corporation,  those  officers  and  the 


I 


564  SPECIAL  AND  PRIVATE  LAWS. 

president  for  the  time  being,  may  administer  oaths,  which 
shall  have  the  same  effect  as  if  administered  by  the  officers  au- 
thorized therefor. 

Salary  of        Sec.  24.  The  mayor  shall  receive  for  his  services  an  annual 

mayor  ana 

aldermen.  Salary  uot  exceeding  ten  dollars;  each  of  the  aldermen  shall 
receive  a  salary  not  exceeding  three  dollars  per  annum,  said 
salaries  to  be  fixed  by  the  council,  within  the  limits  aforesaid. 
proviBo.  It  is  however,  Pravidedj  That  when  the  city  shall  contain  a 
population  of  6,000  inhabitants  additional  to  its  present  pop- 
ulation, the  salaries  of  the  mayor  and  aldermen  may  be  in- 
creased to  any  sum  not  exceeding  five  times  the  amount  herein 
designated,  such  sums  of  money  to  be  fixed  by  the  council 
aforementioned.  It  shall  be  the  duty  of  the  council  to  allow 
such  fees  for  the  services  of  other  city  officers,  not  provided 
for  in  this  act,  as  it  shall  deem  right. 

^jWh^^offlccrs    Sec.  25.  The  treasurer,  clerk  of  the  council,  assessor,  coUec- 
bonds.        tor  and  marshal,  shall  give  such  bonds,  perform  such  duties, 
and  exercise  such  powers  as  may  be  required  of  them  by  or- 
dinance, not  inconsistent  with  law,  which  bonds  shall  be  ap- 
proved by  the  council  and  filed  with  the  mayor. 

TrMitnrer  Sec.  26.  The  treasurer  shall  be  ex-officio  collector,  and  the 
and  collector,  ^jg^pgjjg^  ex-officio  assesBor  of  said  city. 

Duty  and  Sec.  27.  The  marshal  shall  be  a  conservator  of  the  peace 
powere  ^tjii^  g^j^  city,  shall  serve  all  process  directed  to  him  by  the 
mayor  or  any  justice  of  the  peace  exercising  jurisdiction 
under  the  ordinances  of  the  city,  and  shall  possess  the  powers 
usually  exercised  by  sheriffs  and  constables  in  making  arrests, 
suppressing  riots,  and  breaches  of  the  peace,  and  executing 
process. 

When  council    Sec.  28.  Ou  the  third  Monday  in  December  in  each  year,  it 
nimci^Brate-  shall  bo  the  duty  of  the  council  to  cause  a  full,  complete  and 
SSde."*       detailed  statement  of  the  financial  condition  of  the  city  to  be 
made  out,  which  statement  shall  be  signed  by  the  mayor, 
clerk,  and  a  majority  of  the  members  of  the  council,  and  open 
to  inspection. 

This  act  de-     Seo.  29.  This  act  is  hereby  declared  to  be  a  public  act  and 
plfbiit  actj^'and  Way  be  read  in  evidence  in  all  courts  of  law  and  equity  in  this 
SiidlniS!* "  Territory,  vrithout  proof  ;  and  all  ordinances  of  the  city  coun- 
cil may  be  proved  by  the  book  referred  to  in  this  act;  and 
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shall 
for 


when  printed  and  published  in  book  form,  and  purporting  to 
have  been  printed  by  authority  of  the  city  council,  said  ordi- 
nances shall  be  received  in  all  courts  and  places  without  fur- 
ther proof. 

Sec.  30.  The  council  shall  provide  by  ordinance  for  the  keep-  p,S?ide^fl»r 
ing  of  the  public  money  of  the  city,  and  the  manner  of  dis-  ^Slyf  ^'^^"^ 
bursing  the  same;  and  shall  cause  all  just  claims  against  the 
city  to  be  audited,  and  all  city  offtcers  are  accountable  to  said 
council  in  such  manner  as  it  may  direct. 

Sec.  31.  All  acts  and  parts  of  acts  conflicting  with  this  ^ct^S*"^!;! 
are  hereby  repealed. 

Sec.  32.  This  act  shall  take  effect  and  be  in  force  from  and  Jake  effect 

when. 

after  its  passage. 
Approved,  January  13, 1871. 


CANTON,LINCOLN  COUNTY. 
CHAPTER  4. 

An  Act  to  Change  the  Name  of  the  Town  Sii^  of 
Lincoln,  in  the  County  of  Lincoln,  Territoky  of  Da- 
kota. 

Be  it  €7iacted  by  the  Legislative  Assembly  of  the  Territory  of 

Dakota: 

Section  1.  That  the  Township  of  Lincoln,  situated  on  the  r  Township  of 
southeast  quarter  of  section  fourteen  (14),  township  ninety- J^*f„'?ouiTy^^^ 
eight  (9.S),  of  range  forty-nine  (49),  of  Lincoln  county,  Dako-caSfS?'"' 
ta  Territory,  be,  and  the  sanjie  is  hereby  changed  to  the  name  ' 
of  Canton. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and  To  take  clfect 
after  its  passage  and  approval  by  the  Governor. 
Approved,  December  23, 1870. 


Digitized  by 


Google 


566 


SPECIAli  AND  PRIVATE  LAWS. 


COURTS  IN  YANKTON  COUNTY. 


CHAPTER  5. 


An  Act  Pboviding  for  the  Holding  of  Special  Terms 
OF  THE  District  Court  in  Yankton  County. 

Be  ii  enmted  hy  the  Legidatixe  Assembly  of  the  Territory  of 

Dakota: 

nme  of  hold- 

t2?mfS'diB-      Section  1.  That  there  shall  be  held  each  year  special  terms 

trlct  coartheld  -i-v,...^  -w-r     i  , 

Jn  Yankton    of  the  District  Couft,  in  and  for  Yankton  county,  as  follows: 
On  the  first  Mondays  of  January,  March,  May,  July,  Septem- 
^  ,   ■     ber  and  November. 

What  issnee 

SSSterma?***^  Seo.  2.  All  issues  of  law  or  of  fact  not  requiring  the  inter- 
Proviflo  vention  of  a  jury,  and  all  motions  may  be  tried  and  heard  at 
either  a  special  or  general  term :  Provided^  howeoer^  That 
nothing  in  this  act  contained  shall  interfere  with  the  existing 
provisions  of  law,  relating  to  the  holding  of  general  terms  of 
the  District  Court,  or  to  the  hearing  of  motions  or  applica- 
tions at  chambers,  nor  with  the  authority  of  any  Judge  to 
appoint  special  terms  additional  to  those  herein  provided,  or 
whenever  in  his  judgment  necessity  may  require. 

Where  held 

2?2on*tiIiJie?*^      Sec.  3.  Said,  special  terms  shall  be  held  at  the  court  room, 
in  the  city  of  Yankton,  and  continue  as  long  as  the  business 
When  to  take  ™ay  require. 

Sec.  4.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  approval. 
Approved,  January  13th,  1871. 
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EMMERSONVILLE— INCORPORATION  ACT. 


CHAPTER  6. 


Ak  Act  to  Incorporate  the  City  of  Emmersonville,  Da- 
kota Territory. 

Be  it  enacted  hy  the  Legislatne  Assembly  of  the  Territory  of 

Dakota: 

Section  1.  That  all  that  portion  of  territory  contained  in^,BoundaHwof 

«•  t  i  -i-i     city  of  Emmer* 

the  northeast  quarter  of  section  number  tljirty-three,  and  the  «onTiue. 
southeast  half  of  the  southeast  quarter  of  section  twenty- 
eight,  all  being  in  township  number  ninety-five  north,  range 
number  fifty-four  west,  all  in  the  county  of  Yankton,  Dakota 
Territory,  is  hereby  declared  to  be  a  corporation  by  the  name 
of  the  "City  of  Emmersonville." 

Sec.  2.  The  said  city  of  Emraersonville  is  hereby  made  a  Powemof 

Bftid  city* 

body  corporate  and  politic,  and  is  invested  with  all  the  pow- 
ers and  attributes  of  a  municipal  corporation,  and  by  that 
name  may  sue  and  be  sued,  plead  and  be  impleaded,  com- 
plain and  defend  in  any  court  of  record,  and  any  other 
place  whatsoever;  may  have  a  common  seal,  and  may  alter 
the  same  at  pleasure,  and  may  take,  hold,  purchase,  lease, 
convey  and  dispose  of  any  real,  personal  or  mixed  estate,  for 
the  use  of  said  corporation. 

Sec.  3.  The  legislative  authority  of  said  city  is  hereby  vest-  Legislative 
ed  in  a  city  council,  composed  of  a  mayor  and  board  of  alder- 
men  consisting  of  six  members. 

Sec.  4.  Every  legal  voter  of  the  Territory  of  Dakota  who  who  entitled 
shall  have  been  a  resident  of  the  city  of  Emraersonville  thirty 
days  next  preceding  a  city  election,  is  declared  a  citizen  of 
said  city,  and  is  entitled  to  vote  at  all  the  elections  thereof. 
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Manner  of      Sec.  6.  The  election  of  city  officers  shall  be  in  a  manner 

election.  •  <■  • 

Similar  to  county  elections,  as  near  as  the  nature  of  the  case 
admits. 

^  Voter  nuij  be  Seo.  6.  A  pcrsou  Offering  to  vote  may  be  challenged  as  in 
other  elections  in  the  county,  ^nd  an  oath  may  be  adminis- 
tered to  him  in  like  manner,  naming  the  qualifications  herein 
prescribed. 

to^fflSef"^**^*  Sec.  7.  No  person  shall  be  eligible  to  any  elective  office 
mentioned  in  this  act,  unless  he  be  a  legal  voter  of  the  city. 

irhenhtid  ^'        ^unual  eloctiou  of  city  officers  shall  be  held  on 

the  first  Monday  in  April  in  each  and  every  year,  and  the  of- 
ficers elect  shall  qualify  and  enter  upon  the  discharge  of  their 
duties  on  the  second  Monday  in  April  thereafter. 

dn??^f"m.  ^'  '^^^^  Bartlett  Tripp,  Joseph  Emmerson  and  John 

SlctiSS!"  Lawrence  are  hereby  appointed  commissioners  to  conduct  the 
first  election  under  this  act,  who,  or  a  majority  of  whom,  are 
to  canvass  the  votes  and  to  issue  certificates  of  election  to  the 
several  officers  elect,  and  whose  duty  it  shall  also  be  to  fix  the 
place  for  holding  the  first  election  of  officers  under  this  act, 
by  giving  at  least  live  days'  notice  of  such  election,  by  print- 
ed or  written  notices. 

Proceedings  Sec.  10.  In  aU  elections  for  city  officers,  after  the  first  elee- 
qoent  elections  tion,  the  mayor  shall  issue  a  proclamation  to  the  voters  of  the 
city,  naming  the  time  and  place  of  such  election,  and  the  offi- 
cers to  be  chosen,  and  cause  at  least  one  copy  to  be  posted  in 
each  ward,  in  case  the  city  shall  have  been  subdivided  into 
wards,  and  if  not  so  subdivided,  as  many  as  the  case  may  re- 
quire, which  notice  or  notices  shall  be  so  posted,  at  least  ten 
days  previous  to  the  day  of  election.  The  polls  shall  be  open 
between  the  hours  of  eight  and  ten  o'clock  in  the  forenoon, 
and  continue  open  until  four  o'clock  in  the  afternoon.  With- 
in two  days  from  the  day  of  election,  the  judges  of  election 
shall  make  out  their  returns  to  the  president  of  the  city  coun- 
cil, who  shall  examine  them  at  the  next  meeting,  and  cause 
an  abstract  of  the  votes  to  be  recorded  in  a  book  kept  for  that 
purpose. 

other  offlcers    Sec.  11.  In  addition  to  a  mayor  and  board  of  aldermen, 
to  be  elected.  ^^^^  shall  bo  elected  at  the  general  election  in  each  year,  a 
marshal,  treasurer  and  city  clerk,  who  shall  in  like  manner 
hold  their  respective  offices  for  one  year,  and  until  their  suc- 
cessors are  elected  and  qualified. 
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Seo.  12.  It  shall  be  the  duty  of  the  raayor  to  see  that  the  Duty  of 

^  mayor. 

laws  and  ordinances  of  the  city  are  executed,  and  their  viola- 
tion punished;  to  superintend  and  direct  the  official  conduct 
of  subordinate  officers;  to  sign  and  seal  all  commissions,  li- 
censes and  permits,  granted  by  the  city  council,  and  to  per- 
form such  duties  and  exercise  such  powers  as  pertain  to  the 
office  of  mayor  of  the  city,  and  such  as  may  be  granted  or 
imposed  by  the  ordinances  of  the  city,  consistent  with  law. 

Sec.  12.  The  mayor  shall  be  a  conservator  of  the  peace  ^/^^'JJ^tion 
within  the  city,  and  ex-officio  a  justice  of  the  peace,  and  is  in- 
vested with  original  jurisdiction  for  the  violation  of  the  city 
ordinances;  he  shall  not  be  disqualified  from  acting  in  snch 
judicial  capacity  by  any  proceedings  being  in  the  name  or  in 
behalf  of  the  city. 

Sec.  14.  The  city  council  is  invested  with  the  power  to  make  ^ 

^  Powers  vcpt- 

ordinances  to  secure  the  inhabitants  against  fire,  against  vio-  ^ny 
lations  of  the  public  peace,  to  suppress  riots,  gambling, 
drunkenness  and  indecent  behavior  in  public  places,  and  in 
general  to  provide  for  the  safety,  prosperity  and  good  order 
of  the  city,  and  the  health,  morals  and  convenience  of  the  in- 
habitants, and  to  impose  penalties  for  the  violation  of  its  or- 
dinances, not  exceeding  one  hundred  dollars  for  each  offense,  Penalties  for 
which  may  be  recovered  in  a  civil  action  in  the  name  of  the  oiSinaSSo*. 
city,  or  by  complaint  before  a  justice  of  the  peace;  and  the 
laws  of  the  Territory  relative  to  the  carrying  into  effect  a 
judgment  of  a  justice  of  the  peace  imposing  a  fine  shall  be 
applied  to  judgments  in  the  above  cases. 

Sec.  15.  The  city  council  is  authorized  to  establish  and  or-  ^^fiw  compan. 
ganize  fire  companies,  and  provide  them  with  fire  engines, 

hose  and  other  apparatus  pertaining  thereto. 

Sec.  16.  The  city  council  may  regulate  the  keeping  and  sale  Sale  of  gnn- 
of  gunpowder  within  the  city.  i»wder. 

Sec.  17.   The  city  council  shall  have  exclusive  authority  ^^^^^^ 
to  provide  for  the  licensing  and  prohibition  of  all  exhibi-  gJSiiSS  whiw- 
tion,  shows,  theatrical  performances,  and  billiard  table  halls, 
ten  pin  alleys,  and  other  saloons;  but  the  above  authority 
extends  to  no  exhibition  of  a  purely  scientific  character.  The 
city  council  shall  also  have  the  power  to  license  and  regulate 
the  retailing  of  intoxicating  liquors,  and  also  the  sale  of  all 
goods,  wares  and  merchandise,  and  other  property,  sold  at 
auction  within  the  limits  of  the  city. 
72 
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.haii^o"  ago  Sec.  18.  The  city  council  shall  be  the  judge  of  the  qualifica- 
of  {irmlmt^rHltion  aucl  clectloii  of  its  own  members;  may  determine  the 
rules  of  its  own  proceedings,  and  shall  keep  a  record  thereof, 
which  shall  be  open  to  the  inspection  of  every  citizen  of  the 
city,  and  may  compel  the  attendance  of  its  members  in  such 
manner  and  by  such  penalties  as  it  may  adopt. 

pr^HkirHfa'l"  Sec.  19.  The  mayor  shall  preside  at  all  meetings  of  the  city 
SouVcu?"*''"^  council,  and  in  case  of  his  death,  resignation  or  inability  to 
serve,  from  any  cause,  a  majority  of  the  aldermen  shall  elect 
a  mayor  pro  tem.  to  preside  at  said  meetings,  and  may  desig- 
nate a  justipe  of  the  peace  to  take  cognizance  of  offenses  aris- 
ing under  the  ordinances  of  the  city. 

co^^dUhSn  be    Sec.  20.  No  member  of  the  city  council  shall  be  eligible  to 
ccnliu^^iffllsM.        office  within  the  gift  of  the  city  council  during  the  tenn  of 
office  for  which  he  is  elected,  nor  shall  he  be  interested,  direct- 
ly or  indirectly  in  the  profits  of  any  contracts,  job,  or  work,  or 
services  to  be  performed  for  the  city. 

ihui?^"e"      Sec.  21.  All  ordinances  passed  by  the  city  council  shall  be 
coraed.        recorded  in  a  book  to  be  kept  for  that  purpose,  and  shall  be 
signed  therein  by  the  mayor  and  be  attested  by  the  clerk. 

kcSp  record"  f  ^"^^     clerk  to  keep  a  true  record  of  all 

proceedings.  th«  proccediugs  of  the  city  council,  and  such  record  shall  be 
open  in  all  business  hours  for  the  inspection  of  any  citizen, 
oathof  offl.  Sec.  23.  The  mayor,  aldermen,  marshal,  treasurer,  clerk,  as- 
sessor and  collector  shall  respectively  take  an  oath  to  support 
the  constitution  of  the  United  States,  and  the  laws  of  the  Ter- 
ritory, and  faithfully  and  impartially  to  perform  their  duty  to 
the  best  of  their  knowledge  and  ability.  Other  officers  shall 
qualify  in  such  manner  as  ma/  be  prescribed  by  the  city 
council.  The  oath  of  office  may  be  administered  by  the  may- 
or or  clerk  of  the  council,  when  he  is  qualified,  or  by  any  per- 
son duly  authorized  to  administer  oaths;  and  in  the  transac- 
tion of  the  business  of  the  corporation,  those  officers  and  the 
president  for  the  time  being,  may  administer  oaths,  which 
shall  have  the  same  effect  as  if  administered  by  the  oflicers 
authorized  therefor. 
Salary  of  Sec.  24.  The  luayor  shall  receive  for  his  services  an  annual 
aldiruien.  Salary  not  exceeding  ten  dollars;  each  of  the  aldermen  shall 
receive  a  salary  not  exceeding  three  dollars  per  annum,  said 
salaries  to  be  fixed  by  the  council,  within  the  limits  aforesaid. 
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It  is,  however,  provided  that  when  the  city  slmll  contain  a  Proviso, 
population  of  6,000  inhabitants  additional  to  its  present  pop- 
ulation, the  salaries  of  the  mayor  and  aldermen  may  be  in- 
creased to  any  sum  not  exceeding  five  times  the  amount  here 
in  designated,  such  sums  of  money  to  be  fixed  by  the  council 
aforementioned.  It  shall  be  the  duty  of  the  council  to  allow 
Biuch  fees  for  the  services  of  other  city  officers,  not  provided 
for  in  this  act,  as  it  shall  deem  right. 

Skc.  25.  The  treasurer,  clerk  of  the  council,  assessor,  collec-  ^^wimf ^officer* 
tor  and  marshal,  shall  give  such  bonds,  perform  such  duties,  bonds, 
and  exercise  such  power  as  may  be  required  of  them  by  ordi- 
nance, not  inconsistent  with  law,  which  bond  shall  be  ap- 
proved by  the  council  and  filed  with  the  mayor. 

Sec.  26.  The  treasurer  shall  be  ex-ofhcio  collector,  and  the  Tron*.nr«r 
marshal  ex-ofBcio  assessor  of  said  city.  and  coiiecior. 

Sec.  27.  The  marshal  shall  be  a  conservator  of  tlie  peace  D„,ya„^ 
within  said  city,  shall  serve  all  process  directed  to  him  by  thePg;jj«"  of  mar. 
mayor  or  any  justice  of  the  peace  exercising  jurisdiction  un- 
der the  ordinances  of  the  city,  and  shall  possess  the  powers 
usually  exercised  by  sherilFs  and  constables  in  making  ar- 
rests, suppressing  riots  and  breaches  of  the  peace,  and  exe- 
cuting process. 

Sec.  28.  On  the  thicd  Monday  in  December  in  each  year,  it 
shall  be  the  duty  of  the  council  to  cause  a  full,  complete  and  mi^cSuTS?^" 
detailed  statement  of  the  financial  condition  of  the  city  to  be  TmrnMibT*''' 
made  out,  which  statement  shall  be  signed  by  the  mayor, 
clerk,  and  a  majority  of  the  members  of  the  council,  and  open 
to  inspection. 

Sec.  29.  This  act  is  hereby  declared  to  be  a  public  act  and 
may  be  read  in  evidence  in  all  courts  of  law  and  equity  in  this  This  act  de- 
Territory,  without  proof-,  and  all  ordinances  of  the  city  coun- pIlbHc  a?t^'and 
cil  may  be  proved  by  the  book  referred  to  in  this  act;  and  2 vwlnwl** 
when  printed  and  published  in  book  form,  and  purporting  to 
have  been  printed  by  authority  of  the  city  council,  said  ordi- 
nances shall  be  received  in  all  courts  and  places  without 
further  proof. 

Sec.  30.  The  council  shall  provide  by  ordinance  for  the  conncii  abaii 
keeping  of  the  public  money  of  the  gity,  and  the  manner  of  E^ping'pubite 
disbursing  the  samts;  and  shall  cause  all  just  claims  against 
the  city  to  be  audited,  and  all  city  officers  are  accountable  to 
said  council  in  such  manner  as  it  may  direct. 
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Sec.  31.  All  acts  and  parts  of  acts  conflicting  with  this  act 
«..repe.iea.        hereby  repealed. 

Take  effect 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

Approved,  January  13,  1871, 


JAIL—PEMBINA  COUNTY. 


CHAPTER  7. 


An  Act  to  Authorize  tiie  County  Commissioners  of  Pem- 
bina County  to  Raise  Money  for  the  Erection  of  a  Jail 
in  said  couney. 

Be  it  enacted  by  the  LegisZative  Assembly  of  the  Territory  of 

Dakota: 

commfMioB.    Section  1.  That  the  county  commissioners  of  Pembina  are 

era  of  I'emDiiift  % 

J?vy  ipSS  hereby  authorized  to  raise  by  special  tax  on  all  taxable  prop- 
lax,  Ac.  erty  in  the  county  for  the  year  1870-1,  the  sum  of  four  thousand 
dollars,  to  be  levied  and  collected  in  like  manner  as  the  gener- 
al tax.  And  said  county  commissioners  are  hereby  further 
authorized  to  raise  by  loan  the  sum  of  six  thousand  dollars. 
They  shall  also  have  power  to  raise  the  whole  sum  if  tliey 
proTiBo.  deem  it  advisable  by  taxation  or  by  loan:  Providedj  That 
the  provisions  of  an  act  to  authorize  the  county  commission- 
ers of  Yankton  county  to  raise  money  for  the  erection  of  a 
jail,  approved  December  25th,  1868,  not  inconsistent  with 
section  first  of  this  act  shall  apply,  be  in  force,  and  consid- 
ered part  of  this  act. 

To  take  effect    Sec.  3.  This  act  shall  take  efiSsct  aud  be  in  force  from  and 
after  its  passage  and  approval. 
Approved,  January  12, 1871. 
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MINNEHAHA  COUNTY— OFFICIAL  ACTS 
LEGALIZED. 

CHAPTER  8. 

An  Act  for  Legalizing  the  Official  Acts  of  Certain 
County  Officers  of  Minnehaha  County. 

Be  it  enacted  hy  tlie  Leffislaiwe  Assembly  of  the  Territory  of 

Dakota : 

Section  1.  That  the  official  acts  of  John  Thompson,  John  OfBcitt]  acts 
Nelson  and  William  Meloin,  county  commissioners,  E.  D.  cers  legalUed. 
Bronghton,  register  of  deeds,  and  Ole  Bergerson,  justice  of  the 
peace  of  Minnehaha  county,  be  and  are  hereby  declared  legal. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and^fl^f'»*<>***'« 
after  its  passage  and  approval. 
Approved,  December  31, 1871. 


MILITARY  BRIDGE— CLAY  COUNTY. 
CHAPTER  9. 

An  Act  to  Authorize  the  Board  of  Couwty  CoMMissioif- 
ERs  OF  Clay  Cottnty,  Dakota  Territory,  to  Keep  in  Re- 
pair THE  Military  Bridge  Across  the  Vermillion  River. 
Also,  to  Legalize  the  Acts  of  the  Board  of  County 
Commissioners  of  Said  County  in  Making  Repairs  on 
Said  Bridge  Heretofore. 

Be  it  enacted  hy  tTie  Legislatim  Assembly  of  the  Territory  of 

Dakota: 

Section  1.  The  board  of  county  commissioners  of  Clay  commUNOD- 
county,  Dakota  Territory,  are  authorized  to  keep  in  repair  SnSfy?o*W 
and  in  good  condition  the  military  bridge  across  the  Vermil- fffe?"*^' 
lion  river. 
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Certain  acts  Sec.  2.  Tliat  tlie  Ects  of  the  board  of  county  commissioners 
jgaiized.  g^.^  county  in  making  repairs  on  said  bridge  heretofore, 

be  and  are  hereby  declared  legal. 
To  take  effect    Sec.  3.  This  act  shall  take  effect  and  be  in  force  from  and 
'  after  its  passage  and  approval:   Provided^  That  said  com- 

proviso.     missioners  shall  have  authority  to  keep  in  repair  the  town 
line  bridge  between  township  ninety -two  and  ninety-three, 
range  fifty-two  west  of  the  fifth  principal  meridian. 
Approved,  January  13th,  1871. 


ST.  PAUL  &  PACIFIC  RAIDROAD  COMPANY. 

CHAPTER  10. 


An  Act  Relatrt:  to  tiie  St.  Paul  and  Pacific  Railroad 

Company. 

Preamble.  Whereas,  The  Legislative  Assembly  of  the  Territory  of 
Minnesota  did  confer  on  and  grant  to  the  St.  Paul  and  Pacific 
Railroad  Company  the  right  and  authority  to  locate,  build, 
operate  and  extend  the  said  road  to  the  Missouri  river,  and 

WTiereoLS^  The  said  St.  Paul  and  Pacific  Railroad  Company 
have  transferred  the  privilege,  right  and  authority  to  the 
first  division  of  the  St.  Paul  and  Pacific  Railroad  Company, 
and 

Whereas^  The  Territory  of  Minnesota  then  comprised  that 
portion  of  Territory  now  known  as  and  organized  into  the 
Territory  of  Dakota;  therefore. 

Be  it  enacted  by  the  Legislative  AsseTnbly  of  tlie  Territory  of 

Dakota: 

^i^^Axl'^^'  Section  1.  That  the  right,  powers,  privileges  and  authority 
infi  KiTn/^"**  given  the  said  St.  Paul  and  Pacific  Railroad  Company  by  the 
Baiiroad  com-  Legislative  Assembly  of  the  Territory  of  Minnesota,  to  lay 
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out,  constrnct,  build  and  operate  a  railroad  running  to  the 
Missouri  river  at  sucli  point  as  they  may  select,  is  hereby  re- 
cognized and  affirmed  by  this  Legislative  Assembly,  so  far  as 
it  now  relates  to  the  Territoiy  of  Dakota,  and  that  the  action 
of  the  said  St.  Paul  and  Pacific  Railroad  Company,  in  trans- 
ferring the  rights,  powers  and  privileges  to  the  first.division 
of  the  St.  Paul  and  Pacific  Railroad  Company,  is  hereby 
authorized,  recognized,  ratified  and  confirmed. 

Sec.  2.  This  act  shall  be  in  force  from  and  after  its  passage  ^J'*^®  «ffcct 
and  approval. 

Approved,  January  12th,  1871. 


TELEGRAPH   LINES  — YA NKTON  COUNTY. 


CHAPTER  11. 


An  Act  Granting  Certain  Powers  to  tiie  County  Com- 
missioners OF  Yankton  County  Reiating  to  Telegraph 
Lines. 

Be  it  enacted  hy  the  Legislaiwe  Assembly  of  the  Territory  of 

Dakota: 

Section  1.  That  the  county  commissioners  of  Yankton 
county  be  and  they  are  hereby  authorized  and  empowered  to  coanty  aaibot- 
lease  to  the  highest  bidder  at  their  office  in  said  county,  on  f^f^^^j;' J^f^ 
.the  first  day  of  Pi^bruary,  A.  D.  1871,  at  ten  o'clock,  A.  M.,  of  «g™pi»"n«. 
said  day  the  exclusive  right  of  way  for  a  telegraph  line  run- 
ning between  the  James  River  and  the  city  of  Yankton  in 
said  county,  upon  and  along  the  public  highway  now  opened 
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between  the  points  last  named  for  the  term  and  period  of  five 
years,  providing  said  right  of  way  shall  not  interfere  with  the 
right  of  the  public  in  and  to  said  highway;  and  that  said 
highest  bidder  and  lessee  shall  keep  and  maintain  a  telegraph 
line  in  good  condition  and  working  order. 

Commission-    Sec.  3.  That  Said  commissioners  after  receidng  all  the  bids 
SmeSnd  deiiT-     aforesaid  shall  execute  and  deliver  to  the  highest  bidder  as 
er  leaM.       lesBce,  iu  the  name  of  said  county,  and  signed  by  said  commis- 
sioners, a  good  and  sufficient  lease,  granting  the  exclusive 
right  of  way  as  aforesaid,  and  for  and  during  the  term  afore- 
ppoTiao.     said:  Praoidedj  That  the  right  of  way  herein  conferred  shall 
not  exceed  the  power  to  confer  said  right,  vested  in  the  board 
of  county  commissioners. 

To  take  effect  Seg.  3.  This  act  shall  take  effect  and  be  in  force  from  and 
^  after  its  passage  and  approval. 

Approved,  January  13th,  1871. 


TOWNSHIPS  IN  UNION  COUNTY. 


CHAPTER  12. 


An  Act  Creating  the  Townships  of  Virginia,  Prairie  aM) 
Spink,  in  the  County  of  Union,  Dakota  Territory. 

Be  it  enacted  by  tTie  Legislative  Assembly  of  the  Territory  of 

Dakota : 

•  yi^njj^  Section  1.  Virginia  township  shall  be  known  and  described 
irJl^MMlntT-  following  boundaries,  to  wit:   Beginning  at  the  north- 

boandwiMde-  g^st  comcr  of  the  county  of  Union;  thence  running  west  on 
north  line  of  Union  county  to  the  northwest  corner  of  section 
4  in  township  95,  of  range  49  west;  thence  south  on  sectionline 
the  southwest  corner  of  section  16  in  township  94,  range  49 
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west;  thence  due  east  on  section  line  to  the  Big  Sionx  river; 
thence  along  the  main  channel  of  said  stream  to  the  place  of 
beginning,  thus  forming  a  township  to  be  known  as  Virginia. 

Sec.  2.  Prairie  township  shall  be  known  and  described  as  fol-  pifflJ^SSS 
lows,  to  wit:  Beginning  at  the  northwest  corner  of  the  town-*"'- 
ship  of  Vir^nia;  thence  running  west  on  the  north  line  of 
Union  county  to  the  northwest  corner  of  said  county;  thence 
south  on  the  west  line  of  Union  county  to  the  southwest 
comer  of  section  18,  township  94,  of  range  50;  thence  east  on 
the  section  line  to  the  southwest  corner  of  Virginia  township; 
thence  north  to  the  place  of  beginning,  thus  forming  a  town- 
ship to  be  known  as  Prairie  township. 

Sec.  3.  Spink  township  shall  be  known  and  described  as  fol-  sp^SS'iSJ!^*' 
lows,  to  wit:  Beginning  at  the  northeast  corner  of  section  24, 
.in  township  94,  of  range  50;  thence  due  west  to  the  west  line 
of  Union  county;  thence  south  along  said  county  line  to  town- 
ship line  between  townships  92  and  93;  thence  east  along  said 
line  to  the  southeast  corner  of  township  93  of  range  5eO  west; 
thence  north  to  place  of  beginning,  thus  forming  township  to 
be  known  as  Spink  township. 

Sec.  4.  At  the  next  general  election  there  shall  be  elected  in^.2"sr™{«J« 


each  of  these  townships  the  following  officers,  to  wit:  One 
county  commissioner,  two  justices  of  the  peace,  two  con- 
stables and  one  assessor,  who  shall  hold  their  respective  of- 
fices for  the  term  of  two  years;  and  there  shall  also  be 
elected  one  road  supervisor  in  each  of  said  townships  who 
shall  hold  their  respective  offices  for  the  term  of  one  year. 

Sec.  5.  Nothing  in  this  act  shall  be  so  construed  as  to  im-.  ™«»6tB©i 

^  to  iiDMir  ewr* 

pair  the  rights  and  authority  of  Engene  Lyon  to  assess  the  'w*!*- 
township  of  Sioux  Valley  for  the  year  1871.   Neither  shall 
this  act  affect  the  rights  and  authority  of  any  of  the  present 
officers  of  Sioux  Valley  township. 

Sec.  6.  This  act  shall  take  effect  from  and  after  its  passa^^e^^®* 
and  approval.  ^' 

Approved,  January  13th,  1871. 
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JOINT  RESOLUTIONS. 


NO.  1. 

?  JaiNT  Resolution  Pkovidino  for  the  Paymej^t  of  an  Ad- 

ditional Enrulung  Clerk. 

Be  it  enacted  hy  the  Legislative  Assembly  of  the  Territory  of 

Dakota : 

tio^  pro'IiduiK  Section  1.  That  there  is  hereby  appropriated  out  of  any 
Sf^MSjaJtonal  meneys  not  otherwise  appropriated  the  sum  of  five  dollars  to 
•uruiiiDgeierk.  George  W.  Black  for  services  rendered  to  the  House  of 
.  Representatives,  as  additional  enrolling  derks,  and  that  the 

auditor  is  hereby  authorized  to  draw  a  warrant  for  that 

amount. 

Sec.  2.  This  act  shall  be  in  force  and  take  effect  from  and 
after  its  passage  and  approval. 
Approved,  January  13th,  1871. 


NO.  2. 

Joint  Resolution  for  an  Appropriation  for  the  Enroll- 

INO  Clerks. 

Be  it  enacted  by  the  Legislative  Assembly  of  tJie  Territory  of 

Dakota : 

M^^tHf^t  SFxrriON  1.  That  there  be  allowed  A.  W.  Howard  and  Carl 
JK^^XuSif  '  Christenson  one  hundred  and  twenty  dollars  ($120,00)  each  for 

clerk. 
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their  services  as  enrolling  derks  for  the  Council  and  Hoase  of 
Representatives. 

Sec.  2.  That  the  Territorial  anditor  is  hereby  instructed  to 
issue  Territorial  warrants  to  said  A.  W.  Howard  and  Carl 
Christenson  for  the  amount  above  specified. 

Approved,  January  12, 1871. 


NO.  3. 

Joint  Resolution  Appropkiating  Moneys  to  Secretaky 
AND  Assistant  Secretary  of  the  Council,  and  Clerk 
AND  Assistant  Clerk  of  the  House. 

Joint  KM>1n« 

Be  it  enacted  by  tJie  Legislaiive  Assembly  of  the  Territory  ^{[^^^Hriil^ 

Dakota :  ©r  the  council, 

andeierknof 
the  taottM. 

Resolvedj  I'he  House  concurring  therein  that  the  sum  of  $30 
each  be  and  the  same  is  hereby  appropriated  out  of  any 
moneys  in  Territorial  Treasury  not  otherwise  appropriated 
for  services  to  the  Secretaiy  and  assistant  Secretary  of  the 
Council,  and  chief  clerk  and  the  assistant  clerk  of  the  House; 
and  the  auditor  is  hereby  directed  to  audit  and  draw  warrants 
Tor  the  same. 

Approved,  January  13th,  1871. 


NO.  A 

Joint  Resolution  Relative  to  the  Dakota  and  North- 
western Railroad. 

Be  it  enacted  by  the  LegislaiHe  Assembly  of  the  Territory  of 

Dakota : 

'  Whereas,  Congress  has  heretofore  given  wfl-gi^ifi^'^^it^jo'n'jjjwj 
grants  of  public  lands  to  the  State  of  Iowa  to  aid  in  the  con- 

railroad. 
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tiJSwi«7i?S'S;  struction  of  railroads  in  that  State,  two  of  which  roadB,  th« 
Ji!;;ih:JSi;«'*  Sioux  city  and  Pacitic,  and  Milwaukee  and  McGregor  lines 
rdinMd.  ^j.^  projected  toward  and  near  the  southwestern  boundary  of 
this  Territory,  one  of  which  is  now  very  nearly  completed. 
It  seems  to  have  been  the  evident  intent  of  Ciongress  in  the 
encouragement  and  projection .  of  these  roads  to  assist  in  de- 
veloping the  natural  wealth  of  the  great  Missouri  Valley- 
That  even  a  temporary  suspension  of  the  enterprise  thus  pro- 
jected would  greatly  retard  the  growth  and  prosperity  <if  the 
whole  Territory,  which  is  rich  in  agriinltural  and  mineral 
wealth.  That  while  liberal  grants  of  lands  have  been  given 
by  C  ingress  to  the  S  ates  of  Iowa  and  Minnesota  to  aid  in 
the  building  of  roads  terminating  on  the  boundary  of  Dako^ 
ta,  no  practical  aid  has  ever  been  bestowed  by  the  Govern- 
ment toward  extending  these  several  lines  of  roads  through 
this  Territory  to  the  Missouri  Kiver  and  the  mines  of  the 
Kocky  Mountains;  and  regarding  the  matter  of  absolute  gen- 
'  *  eral  benefit,  tending  to  greatly  increase  the  revenue  of  the 

country;  Therefore,  This  Legislative  Assembly  does  most 
respectfully  and  earnestly  pray  your  Honorable  bodies  to 
gi  ant  such  aid  for  the  extension  of  railroads  through  Dakota 
Territory  as  has  heretofore  been  given  to  roads  in  Iowa  and 
Minnesota;  and  more  especially  immediate  aid  is  solicited 
for  the  construction  of  one  main  line  of  road  leading  from 
Sioux  City  up  the  Missouri  Valley  via  Elk  Point,  Vermillion 
and  Yankton,  and  from  thence  on  to  the  intersection  of  the 
northern  line  of  the  Territory. 
Approved,  January  8d,  1871. 


NO.  5. 

A  Joint  Resolution  of  Inquiry  Rei-ative  to  Chakoes  of 
Fkaud  at  the  late  Elkotion. 

Ajot]iti«M>-    Whereas,  This  Legislature  has  learned  with  regret  that 
g&V'tU^^^^      A.  Burieigh,  one  of  the  defeated  candidates  for  Congr^ 
in  the  late  election  in  this  Territory,  has  filed  a  notice  of  coi^ 
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test  Dpon  M.  K.  ArniBtrong,  who  received  the  highest  niiinberii^^Jr*,];^^;^: 
of  votes,  and  has  been  awarded  the  certificate  of  election  hyfytS^^Zum  . 
the  board  of  Territorial  canvassers.  iitiUtoU!*  I 

Whekeas,  The  said  W.  A.  Bnrleigh,  contestant,  alleges 
gross  fraud  and  illegality  npon  every  connty  in  the  Territory, 
which,  if  true,  is  not  only  disgi-aceful  to  the  people  of  Dako- 
ta, but  damaging  to  every  interest  of  the  Territory  at  home 
and  abroad;  and  as  there  are  members  holding  seats  in  both 
branches  of  the  present  legislature  who  were  elected  by  the 
same  votes  charged  by  said  contestant  as  illegal;  therefore. 

Be  it  Besolved  hy  the  LegislatHe  Assembly  of  the  Territory  of 

Dakota: 

That  the  standing  committee  on  elections  in*  the  Coun- 
cil and  House  of  of  Kepreseutatives  are  hereby  instruct- 
ed to  make  a  careful  and  co.mplete  investigation  into  the  le- 
gality of  the  elections  recently  held  in  this  Territory,  and  to 
report  at  the  earliest  possible  day,  their  opinion  as  to  the  val- 
idity of  the  said  elections  in  the  several  counties  of  the  Terri- 
tory. 

Be  it  further  Resolved^  That  the  joint  standing  committee 
on  elections  are  hereby  empowered  to  send  for  persons  and 
papers,  and  such  other  information  as  may  be  necessary  to 
aid  them  in  a  complete  and  impartial  investigation  of  the 
whole  matter. 

Approved,  January  8d,  1871. 


NO.  6. 

Joint  Resolution  Requesting  the  Different  Railroad 
'    Companies  now  Organized  uia)ER  and  by  virtue  of  the 
liAWs  of  Tms  Territory  to  Report  to  the  Legislature. 

Be  it  Resolved  ly  JUgislatHe  Assembly  of  the  Territory  of 

Dakota. 

That  all  railroad  companies  now  organized  under  and  by  tiilf il^U»tiig 
virtue  of  the  laws  of  Dakota  Territory  are  hereby  requested  JiS^SEj""* 
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SS5Sde?Sd     report  to  the  present  session  of  the  Ninth  Legislative  As- 
uwVoftwiT?rt8«ii^bly  a  full  and  complete  statement  of  the  affairs  and  con- 
SlStegiSJT  ditions  of  their  respective  lines  of  road,  in  order  that  th^ 
Legislature  may  act  advisedly  in  memorializing  Congress  for 
grants  of  lands  to  aid  in  the  construction  of  railroads  in  the 
Territory. 

Approved,  December  30th,  1870. 


NO.  7. 

JoiTJT  Resolution  Instructing  the  Commi^ioner  of  Immi- 
gration oif  Dakota  Territory  to  Procure  Transporta- 
tion FOR  Emigrants  to  this  Territory  upon  the  most 
Favorable  Terms,  and  to  Advertise  the  most  Practi- 
cable Route  for  the  Benefit  of  Emigrants. 

Be  it  enacted  bp  the  Legislative  Assembly  of  the  Territory  of 

Dakota: 

t\on InJSwi^'  Section  1.  That  James  S.  Foster,  commissioner  of  imrai- 
iSo^^^i^i  8^^^^^^  Dakota  Temtory,  be  requested  to  ascertain  what 
cmtionoTDii-  reductiou,  if  any,  will  be  made  by  railroad  and  steamboat 

kola  Territory  .      •      ,  .         «  , 

tmT^ultion  c^^P^^^i^s  1^  the  price  of  lirst-class  passenger  tickets  to  par- 
•nd*£j^il'  ^^^^     twenty-live  or  more,  who  may  desire  to  remove  to  Da- 

Sec.  2.  That  the  commissioner  of  immigration  ascertain 
the  most  practicable  route  by  which  emigrants  from  the  old 
country  can  reach  Dakota,  and  the  most  favorable  terms  of 
transportation  for  emigrant  passengers  and  their  baggage. 

Sec.  3.  That  when  the  commissioner  shall  ascertain  the  most 
practicable  route  for  emigrants  to  reach  the  Territory  of  Da- 
kota he  shall  publish  the  same  for  the  benefit  of  emigrants 
and  colonies  proposing  to  locate  in  this  Territory. 

Approved,  January  12lh,  1871. 
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NO  8. 

Joint  Resoj-ution  Rfquesting  the  Secretary  of  the  Ter- 
ritory TO  Republish  certain  Laws. 

Whereas,  The  laws  enacted  at  the  Fifth  Session  of  the ^ Join»  jjjjyjj- 
Legislative  Assembly  of  Dakota  Territory  are  now  nearly  out{Jj»^'^;jnroj 
of  print,  and  it  is  almost  impossible  to  procure  the  volamefg'nKw?.**'^ 
containing  the  laws  passed  at  said  session;  and  whereas 
many  of  said  laws  are  of  great  consequence  to  the  people, 
constant  reference  being  made  to  them;  Therefore, 

Be  it  Resolved  hy  tJie  House  of  IteprestntcUives  {tJie  Comi4iil 

Concurring). 

That  the  Honorable  Secretary  of  the  Territory  be  and  he  is  ; 
hereby  respectfully  requested  to  have  republished  with  the  ' 
laws  enacted  by  this  Legislative  Assembly,  an  act  entitled  *; 
"  An  act  to  establish  a  Civil  Code,"  approved  January  12th, 
1866;  and  an  Act  entitled  an  act  to  amend  chapter  thirty- 
seven,  laws  of  1862,  approved  January  9th,  1866,  which  were 
enacted  at  the  Fifth  Session  of  the  Legislative  Assembly  of 
Dakota  Territory. 

Approved,  January  12th,  1871. 
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MEMORIALS. 


NO.  1. 

A  Memorial  to  Congress  Praying  for  an  Appropriation 

TO  ERECT  A  CaPITOL  BtJlLDING  IN  DAKOTA  TERRITORY. 

to  eongref »  Yonr  memorialists,  the  Legislative  Assembly  of  Dakota 
Appropriation  Territory,  would  again  respectfally  ask  for  an  appropriatioit 
iSi^b^udi?i?Viito  erect  a  Capitol  bnilding  at  the  seat  of  government  of  said 
toiy?*  " '  Territory,  and  urge  in  support  of  their  request,  the  following 
among  other  reasons: 

That  the  various  federal  offices  are  now  located  at  different 
places  at  the  Capital,  and  are  all  in  cheap  wooden  tenement 
buildings,  liable  at  any  time  to  be  destroyed  by  fire,  together 
with  the  executive,  legislative  and  Judicial  records,  which  re- 
"  cords  are  of  course  of  vital  importance  to  the  people  of  our 
Territory. 

That  the  amount  now  being  paid  annually  for  offices  for 
the  Executive,  Secretary,  Surveyor-Gtoneral,  Marshal,  Internal 
Revenue  officers  and  for  U.  S.  Court  Booms  and  Legislative 
Halls,  would  in  a  very  few  years  pay  the  expense  of  erecting 
suitable  buildings  for  the  accommodation  of  all  the  federal 
officers  residing  at  the  Capital,  and  the  expenditure  of  a  sum 
sufficient  to  erect  this  needed  building,  would  be  a  matter  of 
absolute  economy. 

And  your  memorialists  would  call  the  attention  of  your 
Honorable  Body  to  the  fact  that  Congress  has  heretofore 
made  large  appropriations  to  erect  Capitol  buildings  for  oth- 
er Territories,  among  which  may  be  mentioned  the  present 
thriving  states  of  Iowa,  Wisconsin,  Minnesota,  Kansas  and 
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Nebraska;  and  your  memorialists  know  of  no  reason  wliy 
Dakota  should  be  made  an  exception  to  other  Territories,  or 
why  those  states  while  in  a  territorial  condition  shonhl  be  en- 
titled to  better  treatment  than  your  memorialist's. 

And  your  memorialists,  as  in  duty  bound,  will  evi  r  pray. 

Approved,  December  31st,  1870. 


NO.  2. 

A  MkMOUIAL  to  TIIK  pRE8n>ENT  OF  THE  UlilTKO  StATKS  RfI  - 
ATIVE  TO  THE  RkMOVAL  OF  THE  PeMBINA  BaND  OF  CHIPPA- 

WA  Indians  to  White  Earth  Agency. 

To  Ji'is  ExceUencf/  the  President  of  the  United  States. 

Your  memorialists,  the  Legislative  Assembly  of  the  Terri- ^^A^roj,^";'** 
tory  of  Dakota,  would  most  respectfully  represent  that  tlie^*'n'^<yj;{;;'^^^ 
Pembina  Band  of  Chippewa  Indians  are  still  upon  the  lands 
on  the  Dakota  side  of  the  Red  River  of  the  North,  which 
ceded  by  the  said  Band,  and  the  Red  Lake  Band  Indians  in  wSI'ie  Kwih 
their  treaty  with  the  United  Stages  in  1863,  and  that  the  oc-^^^"''^- 
cupation  of  soid  land  by  said  Band  of  Chippewa  Indians  is  a 
great  nuisance  to  the  settlements  on  the  Pembina  and  Red 
rivers;  and  also  retards  the  establishment  and  growth  of  new 
Bettlements  on  the  ceded  land. 

Your  memorialists  therefore  pray  that  said  last  named 
band  of  Indians  be  removed  from  ceded  land,  and  settled 
upon  a  reservation  according  to  the  provisions  of  said  treaty. 

And  your  memorialists,  as  in  duty  bound,  will  ever  pray. 

Approved,  December  31st,^1870. 
74 
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NO.  3. 

A  Memorial  to  Congress  for  the  Coxstructiox  of  a  Mil- 
itary Road  from  Fort  Abercrombie  to  Fort  Pembina, 
AND  the  International  Boundary  Line  in  Dakota  Teb- 

RITORY. 

To  the  Ilonorahle  Senate  and  IIoiiw  of  Represent aiire^  of  the 
United  States  in  Congress  Assembled. 

Araemoriaiio  Your  memorialists,  the  Les^islalive  AssembW  of  the  Terri- 
a'^mlniary^road  D^tKota,  represent  that  the  interest  of  that  portion  of 

croSweto^Ft"  ^^^i*  TeiTitory  being  on  the  west  .si(h*  of  the  Red  River  of  the 
ThTinte™"^  North  would  be  greatly  advance* I  l)y  the  construction  of  a 
nrTinc^rD^ko-^^l^^^^y  r^^d  ^^^^"^^^  Voyt  Abercrombie  running  to 

uTerritory.   y^^^  Pembiua,  aud  thence  to  parallel  of  latitude  49^'  north. 

That  said  road  will  run  through  a  great  portion  of  pubhc 
lands,  a  distance  of  one  hundred  and  eighty  miles,  and  across 
numerous  streams,  important  in  size;  and  the  construction  of 
said  road  will  thereby  tend  to  develop  the  resources  of  that 
section  of  our  rapidly  improving  Territory,  and  at  the  same 
tin>e  confer  a  great  boon  on  the  hardy  pioneers  who  have  al- 
ready settled  thereon.  That  the  mails  to  Pembina  and  the 
Red  River  settlements  are  carried  over  said  roads. 

That  the  difference  in  the  cost  of  transportation  of  govern- 
ment stores  and  supplies  would  in  a  few  years  repay  the  Gov- 
ernment for  an  expenditure  of  money  in  the  construction  of 
said  road. 

That  the  construction  of  a  military  road  would  tend  to  open 
to  settlement  a  very  large  tract  of  valuable  agricultural  land 
along  the  line  of  said  road,  and  tlius  by  the  increased  value 
of  the  government  lands,  contribute  largely  toward  refunding 
to  the  National  Treasury  any  expenditure  in  constructing 
such  road. 

That  according  to  the  official  r(»ports  of  the  collector  of  cus- 
toms at  the  port  of  Pembina,  merchandize  passing  annually 
over  this  route  is  inspected  at  sjiid  port  amounting  to  hun- 
dreds of  thousand  of  dollars,  from  which  the  United  States 
derives  a  Large  revenue,  probably  amounting  annually  to  over 
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§60,000;  besides  supplies  for  the  American  settlements,  with  a 
population  of  over  two  tlioiisand  two  years  ago.  All  the 
supplies  of  the  British,,  containing,  at  the  same  time,  a 
population  of  from  twelve  to  fifteen  thousand,  as  well  as 
supplies  for  the  Hudson  Bay  Company,  and  the  numerous 
Free  Trader^,  are  received  at  or  by  way  of  the  city  of  St.  Paul, 
Minnesota,  and  pass  over  the  route  above  mentioned.  And 
all  the  vast  amount  of  furs,  &c.j  imported  from  said  British 
settlements  for  consumption  or  in  bond  for  transhipment,  are 
freigted  over  said  route. 

That  this  great  thoroughfare  between  Fort  Abercrombie 
and  Fort  Pembina,  and  the  United  States  boundary  line 
crosses  at  least  ten  stream^,  varying  in  width  from  fifty  to  two 
hundred  feet,  over  wliich  the  freighters  annually  have  to 
throw,  at  a  great  expense  and  loss  of  time,  temporary  bridges 
which  are  carried  of  by  the  first  freshet,  and  hence  the  same 
streams  are  so  bridged  several  times  during  one  season. 

That  the  entire  route  passes  over  a  level  valley,  and  as  na- 
ture has  provided  an  excellent  road,  no  appropriation  will  be 
required  for  any  other  purpose  than  to  survey  the  road  and 
bridge  the  streams. 

Your  memorialists,  therefore,  do  most  earnestly  pxay  that 
an  appropriation  of  twenty-five  thousand  dollars,  or  so  much 
as  you  may  in  your  w^isdom  deem  sufficient  to  construct  said 
military  road ;  and  that  the  expenditure  of  said  sum  may  be 
placed  in  charge  of  the  War  Department  to  be  used  for  the 
above  named  purpose,  under  the  direction  of  said  Department. 

And  in  duty  bound  your  memorialists  will  ever  pray,  &c. 

Approved,  December  31, 1870. 


A  Memorial  to  the  Postmaster  General  Requesting 
Mail  Service  on  a  Mail  Route  from  Le  Mars,  Iowa,  to 
Sioux  Falls,  Dakota  Territory. 


Your  memorialists,  the  Legislative  Assembly  of  the  Terri-IS?;fceo'ifm?i{ 
tory  of  Dakota,  would  respectively  represent,  that  by  an  act 
iof  Congress,  a  mail  route  was  established  from  Le  Mars,  Si^kou  t^Jh-  • 
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lowiu  to  Sioux  Falls,  Dakota  Territory.  That  said  ronto  ia* 
thf  ^reat  thorou<^hfare  wherever  the  produce  and  merchandise' 
to  and  frnni  SiouK  City,  the  western  metropolis,  and  tlie  np- 
I)er  eouiUry,  viz:  iSioux  and  Lyon  counti(»s,  Iowa,  Lincoln^ 
Minnehaha,  Brookings,  and  Dui'l,  Dakota,  is  transported. 

That  the  aforesaid  counties  are  the  best  agricultural  laiid:i- 
in  the  pvat  northwest,  and  are  densely  ]>oi»ulated  near  thor 
es^ihlished  mail  routes;  and  settlements,  towns  and  villages 
an*  spi  in^in<r  u[)  10,20  miles  fr(»m  any  mail  route  in  operation. 
That  the  said  mail  route  is  at  least  30  miles  nearer  the  railroad 
than  any  other  route  to  SiouK  Falls,  hence  mail  arrives  one 
or  nnue  days  earlier  over  that  than  any  other  route.  That 
the  same  route  is  the  most  direct  and  practicable,  crossing 
only  one  stream  of  any  importance,  across  a  hi<ih,  level  and 
dry  cnuntr}',  and  will  sup})ly  the  parts  hitherto  very  much 
neo-lectefl  and  at  the  same  time  be  greatly  instrumental  in  aid- 
ing the  d*  velopment  and  prosj)erity  of  this  rich  and  beantiful 
yet  imi)eifectly  developed  countrj'. 

Your  mcmorialiiSts  therefore  pray  that  mail  service  be  or- 
dered on  said  route  at  an  early  day,  to  supply  the  i)ostofflct'S, 
Farmers,  Louisville,  Gibralt.ir  or  any  other  postoffice  that 
or  may  be  established  on  or  near  said  route. 

IlesvJo'^.d,  That  a  <H>py  of  this  memorial  be  sent  to  our  delo- 
gat«»  in  con<rress  Hon.  S.  L.  Spink,  and  one  copy  to  Hon.  Chsti?. 
Pomeroy,  M.  C.  from  Iowa. 

Ai»proved,  December  31, 1870. 


A  Mkmorial  to  Conoi:kss  Asking  that  a  Mail  Routk  may 

BK  KSTABIJSIIKI)  BkTWJJ-IN  Le  MaRS,  loWA,  AND  YANKToXt 

Dakota  Territoky. 

To  the  IlorwraJiU  Senate  and  Home  of  Reprej^pvtaiites  of  the 
United  Stales  in  Congress  Aseenilled: 

Your  memorialists,  the  Legislative  AssemVdy  of  the  Teni- 


maiirutt.e  m»y        y^^,  established  by  your  Honorable  bodies  between 
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Mar?,  Iowa,  and  Yankton,  Dakota  Territory,  by  way  of bccMawifhea 


w«»uld  respectfully  represent  and  raake  known  to  your  Hon- 
orable bodies,  amono;  other  things  that  there  is  at  present,  a 
po^toflice  established  with  a  postni*aster  appointed,  conmiis- 
sioned  and  qualified  at  each  of  said  points,  through  which 
your  memorialists  pray  that  said  route  as  above  may  be  es- 
ta  li.^hed. 

That  the  nt  arest  mail  route,  at  present  established  by  law, 
is  at  a  distance  varying  from  six  to  twenty  miles  from  j>aid 
offices  so  establislied,  by  reason  of  which  a  numerous  and 
growing  population  are  eomi)elled  to  depend  wholly  npon 
uncertain  and  jnivate  sources  to  obtain  their  mail,  or  any  of 
the  facilities  or  benefits  of  the  postal  laws  of  the  United  States. 

That  the  distance  of  said  route,  which  your  memorialists 
pray  may  be  established,  will  not  exceed  sixtj'-live  miles;  and 
the  road  between  and  through  said  points  is  in  no  good  con- 
dition at  all  seasons  of  the  year,  having  been  establi^hed  and 
improved  the  greater  part  of  the  way  for  many  years,  and  all 
streams  on  said  route,  including  the  Big  bioux  river,  have 
either  bridges  already  built  or  ferries  already  established  at 
the  points  where  said  route  would  cross  them. 

That  at  all  points  along  said  route  is  a  dense  and  perma- 
nent population  of  enterprising  and  indusitrious  citi/-ens:  hav- 
ing iilready  at  Lodi  and  other  points,  flouring  mills  and  oth- 
er manufacturing  establishments,  aiound  which  theje  is  a 
dense  and  increasing  population;  and  that  the  whole  region 
of  country  through  which  said  route  is  established  is  of  the 
most  productive  and  fertile  in  the  State  of  Iowa  and  llie  Terri- 
tory of  Dakota,  the  settlement  and  cultivation  of  which  is 
greatly  impeded  by  reason  of  there  being  no  mail  facilities 
within  practi(*able  or  available  distance. 

And  your  memorialists  will,  as  in  duty  bound,  ever  pray. 

Resohedy  That  our  Delegate  in  Congress  be  requested  to  call 
the  attention  of  the  proper  committees  of  Congress  to  the  ob- 
ject of  this  memorial. 

Approved,  December  30,  1870. 
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NO.  0. 

A  Memorial  to  Congress  Asking  for  ax  Appropkiatiox 
To  Remove  Obstructions  in  the  Red  River  of  Tire 
North. 

To  the  Honorable  the  Senate  and  House  of  Repr client  at  itcs  i/t 
Congress  Assembled: 

^jiUomoM      Your  memorialists,  the  Legislative  Assembly  of  the  Territo- 
JppropriadSS       of  Dakota,  respectfully  ask  your  honorable  bodies  for  an 
i?raction*  i?"  appropriation  to  remove  an  obstruction  commonly  known  as 
or'the  KMth'''  "  Groose  Rapids  "  and  such  other  obstructions  as  maj^  exist 
in  the  Red  River  of  the  North.    On  account  of  said  obstruc- 
tion steamboat  navigation  during  certain  seasons  of  the  year 
has  been  much  impeded.   After  a  thorough  examination  by 
those  interested  in  the  navigation  thereof  they  have  como  to 
the  conclusion  that  fifteen  thousand  dollars  will  be  ample  to 
remove  said  obstruction  and  render  the  navigation  of  said 
river  practicable  at  all  times. 

Your  memorialists  therefore  request  that  an  appropriation 
for  fifteen  thousand  dollars  be  made  to  accomplish  that  desi- 
rable object. 

And  your  memorialists  as  in  duty  bound  will  ever  pray. 
Approved,  December  28, 1870. 


NO.  7. 

To  TirE  Secretary  of  the  Interior  Requesting  that  the 
Supplies  for  the  Indians  on  the  Upper  Missouri  River 
be  Purchased  of  the  Farmers  and  Producers  in  thk 
Territory  of  Dakota. 

Am^^morini  YouT  memorfalists,  the  Legislative  Assembly  of  the  Terri- 
o?  the'^inteVS^^^y  Dakota,  most  respectfully  represent  that  the  Territorj^ 
tiiS'l^iripiiisi  for  Dakota  is  already  becoming  one  of  the  largest  stock-raising 
the  uS^^Mis"  and  grain  growing  regions  of  the  vrest;  and  that  our  fertile 
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valleys  and  boundless  pastures  are  producing  annually  a  large  8ouri  river  be 
surplus  of  grain  and  cattle,  which,  for  the  want  of  railroad  the  farmerB  and 
communication  with  eastern  markets,  are  being  sold  in  the  fhe  Territory  of 
Territory  at  prices  much  below  the  figures  paid  by  the  U.  S. 
Government  for  the  same  to  supply  our  home  Indians  in 
Dakota. 

Your  memorialists  would  further  represent  that  the  farmers 
and  producers  of  Dakota  are  a  worthy,  needy,  and  industri- 
ous class  of  people,  who  have  immigrated  to  the  west  under 
the  protection  and  promises  of  the  general  government,  and 
they  feel  that  it  is  unjust  to  be  robbed  of  the  benefits  of  their 
liome  market,  by  permitting  eastern  contractors  to  furnish 
these  supplies  at  prices  much  higher  than  the  same  can  be 
furnished  in  the  Territory. 

Your  memorialists  would  further  represent  that  out  of  the 
one-half  million  dollars  expended  annually  for  cattle  alone  to 
supply  the  Indians,  over  one  hundred  thousand  dollars  could 
have  been  saved  to  the  national  treasury,  by  making  these 
purchases  of  the  stock-growers  in  Dakota. 

Under  the  existing  system  of  contracts  the  eight  thousand 
head  of  bet*f  cattle  furnished  the  Indians  last  year,  cost  the 
department  nearly  sixty  dollars  per  head,  or  six  and  a  half 
cents  per  pound  on  hoof,  whereas  the  same  could  have  been 
purchased  of  the  Dakota  farmers  for  four  cents  per  pound. 

Twenty-five  thousand  sacks  of  flour  were  also  furaished 
these  Indians  at  a  cost  of  nearly  two  hundred  thousand  dol- 
lars, or  S8  per  one  hundred  pounds,  while  the  farmers  of  this 
Territory  were  unable  to  sell  their  wheat  for  more  than  60 
cents  per  bushel,  and  their  flour  for  82  per  sack;  but  under 
the  present  system  of  bidding  for  supplies,  the  producers  of 
the  Territoiy  had  no  opportunity  to  offer  proposals  for  con- 
tracts. 

Your  memorialits  would  further  represent  that  by  the  pur- 
chase of  these  Indian  supplies,  &uch  as  flour,  grain,  beef  and 
pork,  within  the  Territory,  a  gi-eat  benefit  w^ould  be  conferred 
upon  the  industrious  husbandmen  of  Dakota,  the  Indians 
would  be  more  readily  and  generously  supplied,  and  the  na- 
tional treasury  would  be  guarded  in  expenditures. 

By  establishing  this  system  of  home  purchases,  the  poor 
but  industrious  pioneers  of  the  west  would  become  encouraged 
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to  renewed  exertions,  and  wonld  enlarge  their  fields  and  in- 
crease their  herds,  would  erectflouring  mills  and  improve  their 
.  thorouglifares,  establish  schools  and  churches  for  their  own 
advancement,  and  would  help  to  befriend  and  civilize  the  red 
peoi)le  of  the  plains. 

One  hundred  thousand  dollars  thus  annually  expended 
among  our  people  for  home  products,  would  not  only  socm 
transform  Dakota  in  to  a  rich  and  populous  State,  bat  would 
establish  a  more  permanent  peace  and  contentment  among  the 
Indians. 

Therefore  your  memorialists  most  respectfully  request  that 
hereaf*^er  a  fair  proportion  of  the  supplies  for  the  Upper  Mis- 
souri Indians,  be  ordered  purchased  within  the  Territory  of 
Dakota. 

'  And  your  memorialists  will  ever  pray. 

Approved,  December  30, 1870. 


NO.  8. 

A  Mkmokial  to  the  Postmastek-General  Requestino  Ski:- 

vicEs  ON  Mail  Route  No  ,  fkom  Vermillion,  Dakota 

Teruitouy,  via  Bloomingdaijc,  Loui,  and  Euki>jca,  %o 
Swan  Lake,  Dakota  Tekuitory. 

To  tJie  Honorable  Postmaster-Oeneral  of  iTie  United  States. 

to^ww^ZnunM-  Yi>ur  memorialists,  the  Legislative  Assembly  of  the  Teni- 
iaeSir^Jeni- Dukota,  would  luost  respectfully  represent  that  it  is 
Sm  e^No'!---  ^^^y  important  to  the  interests  of  the  inhabitants  of  the  Tt-r- 
no'S  nSkosft  i  Jtory  of  Dakota  that  a  mail  service  be  established  between 
lii^omTriVa^^^^^  Vennil]it»u  and  Swan  Lake,  Dakota  Territory,  and  that  the 
kMlAw-n^^'^'distaiice  is  about  fifty  (50)  miles. 

Lake,  D.  T. 

During  the  past  year  nearly  all  the  land  has  been  taken, 
and  that  the  majority  of  settlers  are  without  any  direct  mull 
communications,  and  the  settlers  along  the  said  route  have 
lost  valuable  mail  matter  by  trusting  to  irregular  and  irre- 
sponsible parties. 
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Your  raemorialists  would  further  ask  that  a  postofBce  be  to^h™ pSSfmL- 
established  at  Bloomingdale,  it  being  a  central  and  desirable  queSlSt™8ervi. 

.    .  ces  on  mail 

point.  rouie  No.  

from  Yermil- 

Your  memorialists  would  therefore  pray  that  service  atleastTe^rito?J^  v^^ 

one  time  per  week,  be  ordered  upon  mail  route  No  ,  from  Eodi  aK*uw. 

A^emillion,  D.  T.,  via  Bloomingdale,  Lodi  and  Eureka  to  JSke,  d*! t. 
Swan  Lake,  D.  T.,  on  the  line  established  by  act  of  Congress 
approved  March  5,  1870,  A.  D.   And  that  this  request  may  he 
promptly  granted,  your  memorialists,  as  in  duty  bound,  will 
ever  pray. 

Approved,  December  31, 1870. 


NO.  9. 

A  Memorial  to  the  Coxgukss  op  the  United  States,  Pkay- 
iNG  FOR  A  Grant  ok  Land  in  Dakota  Territory  to  aid 
IN  the  Constuuction  of  the  McGrgor  and  Missouri 
KivER  Railroad. 

Your  memorialists,  the  Legislative  Assembly  of  the  Terii-  Amcrnoriai- 

'  "  *^  lal  to  the  Con- 

tory  of  Dakota,  would  most  respectfully  pray  your  Honorable 
bodies  to  grant  alternate  sections  of  land  to  the  amount  of  pjjyj°f/°''^«j' 
not  more  than  ten  miles  of  the  unoccupied  lands  on  each  side  ^^(^,**^t'J{*J^''7n 
of  the  McGregor  and  Missouri  River  Railroad,  now  being  lioVt7X"'^' 
built- through  the  northern  part  of  Iowa  to  Yankton,  Dakota  Mii'/o'SiV.^^^^ 
Territory.    The  distance  from  our  eastein  border  is  about 
seventy-five  miles,  over  an  excellent  agricultural  country  now 
being  densely  populated,  and  the  completion  of  srid  railroad 
would  add  much  to  the  development  and  wealth  of  northern 
Iowa  as  well  as  southern  Dakota. 

Your  memorialists  would  further  represent  that  said  rail- 
road is  now  completed  to  Algona,  Iowa,  distance  about  one 
hundred  miles  from  the  boundary  line  of  Iowa  and  Dakota; 
and  its  early  completion  would  be  greatly  facilitated  by  a 
grant  of  land  in  said  Territory. 

75 
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!an?fhJ  conl  Youf  memorialists  would  further  call  the  attention  of  your 
fenhed  ViSrc*.  Honorable  bodies  to  the  fact  that  this  railroad  would  give  the 
Srant  of  land  settlers  of  this  Territory  direct  communication  with  the  lum- 
rltory  to  aid*  in  ber  regions  of  Minnesota  and  Wisconsin,  thereby  greatly  ad- 
mfn^^S?^^^^^^     vancing  the  growth  and  prosperity  of  the  Territory. 

railroad.  Your  memorialists  would  further  represent  that  the  Terri- 

tory of  Dakota  is  almost  entirely  destitute  of  timber  and 
much  suffering  and  great  hardships  have  been  and  will  have 
to  be  endured  by  the  settlers  in  consequence  of  their  being 
unable  to  procure  suitable  material  for  building  comfortable 
and  substantial  homes. 

Your  memorialists  would  further  call  the  attention  of  your 
Honorable  bodies  to  the  fact  that  the  States  around  us  have 
received  the  benefit  of  your  generosity  to  an  unusually  great 
extent,  the  state  of  Iowa  has,  by  the  support  of  lands  grant- 
ed by  Congress,  been  enabled  to  construct  nearly  three  thou- 
sand miles  of  railroads;  and  the  States  of  Nebraska  and 
Kansas  nearly  as  much  more,  and  no  person  will  deny  that 
but  for  land  grants,  the  railroads  would  not  have  been  con. 
struct ed,  nor  the  aforesaid  States  have  held  anything  like  the 
population  they  now  possess.  In  the  examples  before  us  it  is 
obvious  that  the  effect  of  lands  granted  for  the  purpose  of  en- 
couraging the  building  of  railroads  is  no  detriment  to  a 
prairie  country,  but  on  the  contrary  it  is  the  only  method 
that  vdll  induce  capitalists  to  invest  in  our  far  western  roads, 
and  thereby  give  us  that  communication  with  the  markets  pi- 
neries and  manufactories  of  the  east,  which  must  be  established 
before  the  thousand  and  thousands  of  acres  of  prairies  land 
hitherto  of  no  value  to  the  government,  can  be  completely 
within  the  reach  of  the  honest  and  hardy  pioneer  of  the 
great  northwest.  And  your  memorialists,  as  in  duty  bound, 
will  ever  pray. 

Resolved^  That  our  Delegate  in  Congress  is  respectfully  re- 
quested to  call  the  attention  of  the  proper  committees  of  Con- 
gress to  the  object  of  this  memorial. 

Approved,  January  12th,  1871. 
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NO.  10. 


A  Mkmoiiial  and  Joint  Resolution  Asking  for  the  Es- 
tablishment OF  A  Mail  Routk  fuom  Elk  Point,  Dako- 
ta Territory  to  Ponca,  Dixon  County,  Nebraska. 

To  the  IlonoraUe  Senate  and  Home  of  Representatives  of  Vie 
United  States  in  Conyress  Aseenibled: 

Section  1.  Your  memorialists  the  Legislative  Assembly  of  a  in*»niorfaT 
the  Territory  of  Dakota  would  most  respectful!)'  represent  lotion  flflklni; 
that  the  distance  from  Elk  Point,  in  Union  county  D.  T.,  to  n«hmJntora' 

-r-k  -r-w-  i  1        1        •        1       i    i  .1  .       mall  route  from 

Ponca,  Dixon  county,  Nebraska,  IS  about  ten  miles  running  EikPoim  Dii- 

'  _  ,  ,  -  -TT    .  .  Territory 

through  a  densely  populated  part  of  Union  county,  crossing  ^oPonca,Dixon 
the  Missouri  river  at  Ponca  ferry  (which  is  a  horse  ferry)  run-  Nebrabka. 
ning  at  all  times  of  the  year  and  in  all  kinds  of  weather, 
when  the  ice  in  the  river  does  not  prevent,  and  that  the  people 
of  the  two  sections  of  this  country  have  no  direct  way  of  com- 
municating with  each  otlier;  that  at  this  present  time  (as  it  al- 
ways has  been)  mail  from  ElkPoint,  Union  Co.,  D.  T.,  to  Ponca, 
Dixon  county.  Neb.,  goes  by  stage  to  Sioux  City,  Iowa,  the 
distance  of  twenty-two  miles,  crosses  the  Missouri  river  at  that 
point  to  Neb.;  thence  by  stage  to  Ponca,  Dixon  county.  Neb., 
distance  about  thirty  miles,  total  distance  about  lifty-two 
miles. 

Sec.  2.  We  therefore  pray  your  honorable  bodies  to  estab- 
lish the  route  herein  named  with  tri-weekly  service  thereon, 
and  we  your  memorialists  will  as  in  duty  bound  evi^r  pray. 

Sec.  3.  Be  it  Resohed^  That  a  co])y  of  this  memorial  and 
joint  resolution  be  forwarded  to  our  delegate  in  congress,  S.  L. 
Spink;  and  he  is  hereby  requested  to  use  all  proper  means  to 
bring  the  subject  to  the  favorable  considoi  aticin  of  congress. 

Approved,  January  12, 1871. 
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NO.  11. 

A  Memorial  to  the  Congress  of  the  United  States  Ask- 
ing AN  Appropriation  of  Money  to  Build  a  Bridge 
Across  the  Big  Sioux  River  below  and  near  the  Mouth 
OF  THE  Rock  River. 

To  the  Honorable  Senate  and  House  of  Represeniaiives. 

memoriai^^  Youp  memoiialists,  the  Legislative  Assembly  of  the  Terri- 
Sitau^i  proyin^  ^^^^  Dakota  would  most  respectfully  represent  that  it  is  no 
fttio^ntoTCfiia^^^S^^  ^  matter  of  convenience,  but  is  now  absolutely  neces- 
thll^l?g*srSni  people  of  southeastern  Dakota  living  near  the 

?he°raomh  It^  Sioux  river  be  furnished  with  a  bridge  across  said  Big 
I)f*i?w5l^ Sioux  river  just  below  the  mouth  of  the  Rock  river  in  Iowa. 

The  country  in  this  section  contains  a  very  large  population, 
and  is  daily  increasing.  A  large  trade  is  carried  on  between 
this  section  and  Le  Mars,  Iowa — a  railroad  point  on  the  Du- 
buque and  Sioux  City  Railroad;  and  it  is  very  important  that 
communication  with  that  point  should  not  be  disturbed,  as  it 
is  during  high  water,  and  when  the  winters  are  so  mild  as  to 
make  it  dangerous  to  cross  the  ice.  A  Territorial  road  lias 
been  established  from  the  point  in  question  to  the  city  of 
Yankton,  and  the  United  States  mail  crosses  at  this  point. 
The  large  immigration  which  is  always  greater  in  the  spring 
(whe  then  water  is  high)  is  obliged  to  go  around  by  the  way 
of  Sioux  City  and  cross  into  the  Territory  at  that  point  by  the 
only  bridge  into  Dakota,  and  in  fact  the  only  way  to  get  here 
except  by  fording  the  river. 

Your  memorialists  would  further  represent  that  the  commu- 
nication with  Le  Mars,  which  would  be  one  of  the  results  of  the 
building  ot  the  bridge  would  till  up  the  country  back  of  the 
settled  districts,  and  the  money  obtained  in  selling  the  lands 
of  one  township  even  under  the  pre-emption  act  would  nearly 
double  the  amount  of  the  appropriation  asked. 

Your  memorialists  therefore  pray  that  an  appropriation  of 
fifteen  thousand  dollars  be  granted  for  the  purpose  of  build- 
ing a  bridge  across  the  Big  Sioux  river  at  the  above  named 
point;  and  your  memorialists,  as  in  duty  bound,  will  ever 
pray. 

Approved,  January  13, 1871. 
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NO.  12. 

A  Memorial  to  Congress  Asking  for  the  Organization  of 
A  New  Territory  out  of  the  Northern  Portion  of  Da- 
kota Territory. 

To  the  Honorable  Senate  and  Ho^ise  of  Represerftaiives  of  the 
United  States  in  Cmgress  Assembled. 

Your  meinorialists,  the  Legislative  Assembly  of  the  Terri- 
tory  of  Dakota,  most  respectfully  represent  that  all  that  por-  JSiSfJiJL^ of 
tionof  Dakota  Territory  described  as  follows,  to  wit:   Be- ^JlTf TSTlor'^ 
ginning  at  a  point  commencing  at  the  intersection  of  the  forty-  of'SliKlS 
sixth  parallel  north  latitude  with  the  boundary  line  between  ^*'"***'^* 
the  State  of  Minnesota  and  the  Territory  of  Dakota,  and 
running  thence  due  west  on  said  parallel  to  the  27th  degree  of 
longitude  west  from  Washington,  thence  north  on  said  27th 
degree  of  longitude  to  the  parallel  of  49  degree  of  north  lati- 
tude; thence  east  on  said  parallel  of  49  degrees  of  north  lati- 
tude to  centre  of  the  Red  River  of  the  North;  thence  in  a 
southerly  direction  along  the  western  boundary  of  the  State 
of  Minnesota  to  the  place  of  beginning,  would  be  greatly 
benefited  by  being  detached  from  the  remaining  and  southern 
portion  of  said  Territory  of  Dakota,  and  erected  by  Congress 
into  a  ne\^  Territory  with  a  separate  organization. 

Your  memorialists  would  further  represent  in  evidence  of 
the  necessity  of  this  our  petition,  that  while  the  said  new  Ter- 
ritory is  remote  from  the  main  line  of  travel  in  southern  Da- 
kota, and  is  separated  therefrom  by  a  broad  extent  of  unoc- 
cupied and  wild  country;  yet  the  Northern  Pacific  and  St. 
Paul  and  Pacific  railroads  will  traverse  the  entire  length  of 
the  proposed  new  Territory,  giving  it  direct  and  easy  commu- 
nication with  Minnesota  and  other  States,  by  means  of  which 
several  thousand  people  have  already  settled  in  the  valley  of 
Red  River  of  the  North  and  other  portions  of  the  proposed 
new  Territory,  in  which  are  established  towns,  at  a  distance 
of  fifteen  hundred  miles  by  the  nearest  traveled  route  from  the 
Capital  and  Courts  of  the  Territory  of  Dakota. 
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Your  memorialists  would  further  represent  that  the  inter- 
ests of  said  portion  of  Territory  are  not  in  any  way  identical, 
and  that  no  direct  line  of  travel  or  communication  is  now,  or 
will  for  many  years,  be  opened  across  the  plains,  connecting 
these  two  remote  sections  of  Dakota,  so  long  as  the  Pacific 
Railroad  give  to  the  proposed  new  Territory  such  advantages 
of  trade  and  travel  with  Minnesota,  the  lakes,  and  the  East, 
as  is  now  possessed  by  that  section  of  the  northwest. 

Your  memorialists  would  further  represent  that  said  poi-- 
tion  of  Dakot^  comprises  an  area  of  Territory  equal  to  about 
fifty  millions  of  square  acres,  or  about  one-half  the  present 
Territory  of  Dakota,  and  that  the  present  illy  proportioned 
and  extensive  area  of  Dakota,  demonstrates  that  a  division  of 
the  Territory  by  Congress  is  inevitable  and  only  a  question  of 
time  and  sound  policy  would  seem  to  dictate;  that  all  the 
guards  of  law  and  courts  afforded  by  a  separate  Territorial 
government  should  be  extended  to  the  already  populous  set- 
tlements of  the  proposed  new  Territory.  As  in  duty  bound 
your  memorialists  will  ever  pray. 

Approved,  January  12, 1871. 


NO.  13. 

A  Memorial  to  Congress  Asking  for  the  Construction  of 
Government  Wagon  Roads,  and  Appropriations  for 
Bridging  Streams  on  Said  Roads. 

A  memorial  Your  memorialists,  the  Legislative  Assembly  of  the  TeiTi. 
Mking^for  the  tory  of  Dakota,  in  ninth  session  convened,  respectfully  repre- 

sent  to  the  Congress  of  the  United  States,  as  follows: 
SsfHi^rfd^"  Tl^^t  P^rt  our  Territory  north  of  the  Missouri  river,  em- 
•2fd"iSd?'  braced  in  the  northern  tier  of  counties  known  as  Minnehaha, 
Jayne,  Hutchinson  and  Charles  Mix,  is  now  well  peopled  b^' 
an  industrious  and  hard  working  class  who  have  verj'  recent- 
ly made  their  homes  on  these  lands.  These  settlers,  like 
nearly  all  who  seek  homesteads  in  the  West  are  poor,  having 
brought  with  them  barely  sufficient  to  make  the  necessary  im- 
provements on  their  farms,  and  support  their  families  for  the 
first  one  or  two  years. 
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These  counties  being  almost  wholly  destitute  of  timber,  set- ,o^on|?es?*^ 
tiers  are  compelled  to  haul  fuel,  fencing  and  building  mate- ^nlt^ucuo^'if 
rial,  as  well  as  family  supplies  from  the  Missouri  river,  a  dis- Sl''i5o™S>a^^^ 
tance  of  forty  to  t^eventy  miles;  therefore,  to  aid  in  the  con- *on/fS? bSdJ- 
struction  of  a  wagon  road,  and  for  bridging  the  intermediate  iSfd^iSS"  °" 
streams  from  Yankton,  the  Capital  of  the  Territory,  to  a  point 
on  the  Dakota  river,  at  or  near  the  mouth  of  Fire  Steel  Creek, 
your  memorialists  respectfully  ask  an  appropriation  of  five 
thousand  dollars  ($5,()00). 

Your  memorialists  would  further  represent  that  a  large  por- 
tion of  the  immigration  into  the  interior  of  Dakota,  will  here- 
after strike  our  eastern  boundary  near  Sioux  Falls  City  on 
the  Big  Sioux  river.  Between  tKis  point  and  the  mouth  of 
White  river,  on  the  Missouri,  a  distance  of  about  one  hundred 
and  forty  miles  in  about  a  due  westerly  course,  there  are  the 
important  rivers  of  Big  Sioux,  A' ermillion  and  Dakota,  and 
several  smaller  streams  that  must  be  bridged  before  that  sec- 
tion of  our  Territory  can  be  traversed  ;  therefore  your  memor- 
ialists respectfully  ask  an  appropriation  of  ten  thousand  dol- 
lars ($10,000)  to  aid  in  the  construction  of  a  wagon  road  from 
Sioux  Falls  City  on  the  Big  Sioux  river  to  a  point  on  the  Mis- 
souri river,  opposite  the  mouth  of  White  river;  and  for  bridg- 
ing the  Big  Sioux  river,  at  or  near  Sioux  Falls  City,  and  the 
Vermillion  river,  at  a  point  about  due  west  from  Sioux  Falls 
City,  and  the  Dakota  river  at  or  near  old  Fort  James,  and 
the  smaller  intermediate  streams  between  the  Big  Sioux  and 
Missouri  rivers. 

And  your  memorialists  further  represent  that  there  is  great 
need  of  an  appropriation  of  ten  thousand  dollars  to  build 
bridges  and  grade  the  road  leading  up  the  Missouri  river 
through  the  counties  of  Yankton,  Bon  Homme,  Chas.  Mix 
and  Buffalo,  inasmuch  as  a  vast  amount  of  supplies  for  the 
Indians,  Military  and  growing  settlements  are  being  constant- 
ly freighted  over  said  road;  and  towns  and  colonies  are  al- 
ready being  established  near  the  western  terminus  of  this 
thoroughfare,  demanding  that  the  route  be  made  more  pass- 
able for  the  tide  of  immigration.  And  your  memorialists,  as 
in  duty  bound,  will  ever  pray.  • 

Approved,  December  30,  1870. 
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NO.  14. 

A  Memorial  to  Congress  Praying  for  an  Appropriation 
TO  Bridge  the  Big  Sioux  River  at  the  Crossing  of  the 
Sioux  Palls  and  Blue  Earth  City  Mail  Ro^vd. 

A  memorial      YoTii  memorialists,  the  Legislative  Assemblv  of  the  Terri- 

to  congreea  '  " 

approp?iaM  ^^^^  Dakota,  would  most  respectfully  represent  the  neces- 
Big2ioM*riv^^  constructing  a  bridge  across  the  Big  Sioux  river,  at 

Sf  !he  »£ux"^  or  near  Gibraltar,  near  wh>«re  the  Sioux  Palls  and  Blue  Earth 
KwiVcil^*"*  City  road  crosses  the  same.  The  immigration  from  the  East 
mall  road.  destiued  to  Dakota  pass  over  said  road,  and  trains  of  immi- 
grants pass  almost  daily  westward.  The  Sioux  Falls  and 
Jackson  and  Blue  Earth  City  mail,  and  the  mail  on  mail 
route  No.  11215,  from  Sioux  City,  Iowa,  and  from  Le  Mars, 
Iowa,  via  Gibraltar,  cross  the  stream  at  or  near  the  same 
place.  The  stream  being  so  rapid  that  it  is  almost  imprac- 
ble  to  feiTy  across  it  in  high  water;  the  mail  on  said  routes  is 
laid  up  some  times  for  several  weeks,  and  by  reason  thereof 
Sioux  Falls  City  is  cut  off  from  mail  communication  from  the 
East,  and  hundreds  of  immigrants  seeking  hoDaes  in  Dakota 
are  losing  mnch  valuable  time  and  sometimes  property,  in  at- 
tempting to  cross  the  stream. 

Your  memorialists  deem  the  construction  of  a  bridge  at  the 
place  aforesaid  absolutely  necessary  for  the  welfare  of  the 
people  and  for  the  traveling  public,  and  would  therefore  most 
earnestly  pray  that  an  appropriation  be  made  of  not  less 
than  fifteen  thousand  dollars  to  construct  a  bridge  at  or  near 
Gibraltar  aforesaid,  and  for  a  bridge  across  the  Split 
Rock  creek.  And  your  memorialists,  as  in  duty  bound, 
will  ever  pray. 

Approved,  January  12, 1871. 
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NO.  15. 

A  Memorial  to  the  Congress  of  the  Unite©  States  Pray- 
ing FOR  THE  Establishment  of  a  Mail  Route  from  Flan- 
i>REAU  TO  A  Point  at  or  Near  Medary,  D.  T. 

Your  memorialists,  the  Legislative  Assembly  of  the  Terri-  Amemoriai 

^  _    ,  ^•-ii  .1         I     to  the  eonjnt!« 

tory  of  Dakota,  would  most  respectftiUy  represent  that  ^l^^jj^^***,  J^^jjg 
mail  facilities  afforded  to  the  counties  of  Brookings  and  Duel  [fJij^^J^Vif^^ 
are  entirely  insufficient  to  meet  their  wants;  that  there  is  ^^^i^^^^^'l 
mail  route  in  said  counties,  and  that  at  present  the  people  of^^^^^^^ 
those  counties  are  totally  destitute  of  any  communication 
with  the  rest  of  the  civilized  world  by  mail. 

We  would  further  represent  that  the  commercial  and  social 
interest  of  a  very  large  portion  of  the  inhabitants  of  this  part 
of  the  Territory  demand  that  a  mail  route  be  established  from 
Flandreau  to  a  point  at  or  near  Medary,  a  distance  of  about 
twenty  mil^^s  over  a  dry,  level  country,  without  any  streams  to 
cross,  and  that  the  mail  be  transferred  over  said  route  at  least 
once  a  week.  And  your  memorialists,  as  in  duty  bound,  will 
ever  pray.      '  , 

Approved,  December  31,  1870. 


NO.  16. 

A  Memorial  to  the  Honorable  Postmaster-General  oir 
the  United  States  Praying  that  the  M^ul  Service  on 

Route  No  ,  from  Fort  Abercrombie  to  Pembina,  be 

Increased  to  Six  Times  a  Week. 

Hon.  Sir: 

Your  memorialists,  the  Legislative  Assembly  of  the  Terri- ^^AmMjofUi^ 
tory  of  Dakota,  would  most  respectfully  represent  that  the{«^-^jjj»«* 
Bed  River  Valley  is  becoming  densely  populated,  and  conse-  ?hluh«  mSi* 
76 
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""I^from'"'"  q'lfintly  the  mail  facilities  aflfbrded  are  entirely  insafficient  to 
fii'iotefn":  ™eet  their  wants. 

»ix  times  a  At  Pembina,  the  county  seat  of  Pembina  county,  there  is 
^""^  '  located  the  principal  custom-house  of  the  Dakota  and  Min- 
nesota revenue  district.  A  large  bonded  warehouse  through 
which  the  people  of  the  province  of  Manitoba,  B.  P.,  re- 
ceive their  merchandise,  besides  a  number  of  persons  doing 
a  merchandizing  business.  A  new  Port  (Fort  Pembina) 
has  been  established  during  the  past  summer.  A  new 
land  office,  known  as  the  Pembina  land  district,  has  just  been 
opened.  All  the  travel  to  the  British  possessions  from  Cana- 
da and  the  United  States,  passing  from  Abercrombie  along 
the  Red  river  and  through  the  town  of  Pembina,  and  mail 
matters  to  the  same.  The  population  along  the  Red  river  of 
the  North  in  the  British  possessions  amounts  to  some  twelve  or 
fifteen  thousand.  The  population  of  Pembina  county  through 
which  this  route  runs  is  now  believed  to  be  not  less  than  five 
thousaad,  with  the  prospect  of  increasing  from  ten  to  fifteen 
thousand  more  during  the  coming  year.  The  Nortliern  Pa- 
cific Railroad,  and  the  St.  Paul  and  Pacific  Railroad  run 
through  this  county  from  east  to  west,  from  fifty  to  se^*enty 
miles  apart;  and  there  are  already  projected  two  or  three  run- 
ning north  and  south  through  this  county,  on^  of  which  we 
are  assured  will  certainly  be  built  within  eighteen  months 
from  this  time.  There  are  towns  and  villages  springing  up 
along  said  route,  which,  for  the  want  of  greater  mail  facilities^ 
retards  the  growth  and  prosperity  of  the  same.  The  land 
office  at  Pembina  has  just  been  opened,  and  with  that  office 
alone  the  business  will  be  sufficient  to  justify  the  increase 
asked  for,  not  to  say  anything  of  the  military  business,  or 
that  with  the  new  province  of  Manitoba,  B.  P. 

In  consideration  of  the  above,  your  memorialists  would 
therefore  earnestly  request  that  service  be  increased  to  six 
times  a  week.  And  your  memorialists,  as  in  duty  bound, 
will  ever  pray. 

Approved,  December  31, 1870. 
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NO.  17. 


A  Memokial  to  Congress  Asking  foii  a  Geological  Sur- 
vey OF  THE  Territory  of  Dakota. 

To  the  Honorable  the  Senate  and  Hoiise  of  Jiepresenfatievs  in 
Congress  Assembled: 

Your  memorialists,  the  Legislative  Assembly  of  the  Terri- a  memorial  to 
tory  of  Dakota,  most  respectfully  represent,  that  the  Black  f?p?5^*a  Sco- 
Hills  and  Bad  Lands  of  Dakota  Territory,  lying  near  the  1^^2<>|^hS|Tg^^^^ 
degrees  meridian  of  longitude,  and  between  the  Niobrara  and 
Yellow  Stone  rivers,  is  a  region  which  has  always  excited  the 
interest  of  geologists  and  explorers,  but  remains  at  the  pres- 
ent time  a  mysterious,  untraversed  belt  of  the  continent,  where 
none  but  the  w^ild  beasts  and  red  man  hold  dominion. 

The  Black  Hills,  says  Lieut.  Warren  who  visited  their  base, 
are  composed  of  the  same  formations  of  stratified  rocks  as 
are  found  in  the  gold  bearing  gulches  of  the  Wind  river  and 
Big  Horn  Mountains,  these  Hills  in  his  opinion,  being  but  an 
out-cropping  spur  of  the  great  Rocky  Mountain  range,  in  the 
vicinity  of  the  Bannock  and  Virginia  City  mines. 

Dr.  Hayden  the  geologist,  says  the  lowest  member  of  the 
salurian  period,  or  gold  bearing  strata,  are  quite  well  devel- 
oped in  the  Black  Hills,  and  the  recent  discoveries  made  by 
Gen.  Sully's  Indian  expedition  which  crossed  the  northern  trend 
of  the  Bad  Lands,  in  1864,  clearly  indicates  that  the  next  suc- 
ceeding formation,  known  as  the  Devonian  system,  is  brought 
to  light  in  the  floor  of  the  Bad  Land  basin,  and 

Whereas,  This  system  is  known  in  geology  as  the  period 
in  the  earth's  formation  which  corresponds  with  the  fourth 
day  of  creation,  when  the  great  coal  measures  of  the  earth 
commenced  their  slow  formation  with  the  first  appearance  of 
vegetation  upon  the  globe,  and 

Whereas,  It  is  an  established  geological  fact  that  the  most 
extensive  coal  deposits  are  met  with  in  all  countries  next 
above  the  Devonian  series,  and  that  the  petroleum  or  oil  bear- 
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ing  rocks  are  to  be  found  in  this  and  the  lower  salarian  period, 
which  Dr.  Hay  den  affirms  are  quite  well  developed  in  the  Black 
^'  Hills,  and 

Whereas,  It  is  now  the  prevailing  opinion  among  geolo- 
gists, based  upon  scientific  reasoning,  that  the  basin  of  the 
"  Bad  Lands"  is  the  ancient  bed  of  a  great  coal-field,  which 
became  self-ignited  at  some  period,  and  like  many  of  the  coal 
fields  of  England,  has  been  slowly  burned  out  by  its  own  bitu- 
minous fuel,  and 

Whereas,  Colter  and  others  in  1804-5,  crossed  the  northern 
trend  of  this  great  fire  land,  where,  at  that  early  day  they  rep- 
resent the  whole  country  as  being  on  fire,  emitting  a  carbonif- 
erous smoke,  and  the  sound  of  rumbling  thunder  from  the 
heated  earth,  and  as  these  phenomena  were  mentioned  by 
Lewis  and  Clark  in  1806,  and  by  Hunt,  McKenzie  and  Crooks 
in  their  fur  expedition  to  the  mountains  in  1811,  tliere  is  con- 
clusive evidence  to  sustain  the  statement  made  by  Gen.  Sully 
in  his  official  report  of  1864,  that  "  coal  exists  in  all  the  coun- 
.  try  from  the  Missouri  to  the  Yellowstone. 

Humboldt  and  Lafond  make  mention  of  mountain  reports 
being  heard  in  the  vicinity  of  these  Hills  in  the  early  part  of 
the  present  century,  which  the  wild  and  superstitious  natives 
of  that  region  believed  to  be  the  bursting  of  rich  mineral  de- 
posits, the  locality  of  which  were  revealed  only  to  the  red 
man.  But  modern  discovery  and  science  account  for  these 
strange  phenomena  by  attributing  the  cause  to  an  escape  of 
hydrogen  from  subterraneous  beds  of  burning  coal. 

Later  travelers  inform  us  that  since  the  year  1830,  these 
strange  "  fires  and  explosions  "  have  ceased.  Capt  Bonneville 
in  1834,  and  Parker  in  1835,  found  nothing  but  the  silent,  dis- 
mal and  mysterious  ruins  of  this  great  subterraneous  confla- 
gration, heaped  in  charred  and  crumbling  towers  and  castles 
standing  in  the  midst  of  a  solitary  valley  of  ashes,  bones  and 
petrifactions. 

This  theory  in  the  origin  of  the  "Bad  Lands"  being  sus- 
tained by  both  history  and  geology,  it  is  confidently  believed 
by  the  people  of  the  northwest,  that  coal  oil  reservoirs  will 
yet  be  found  in  great  abundance  at  the  north  and  east  base  of 
the  Black  Hills.  Here  in  the  upheaval  of  this  mountain  range, 
geology  points  to  the  oil  bearing  rocks  of  the  Devonian  and 
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salurian  formations,  which  have  been  thrown  up  through  and  tb  cSlSSSl'^ 

above  the  surrounding  coal  fields  which  border  immediately 

upon  the  base  of  these  mountainous  hills,  nti^  of  Da- 

kola. 

Prof.  Owens,  U.  S.  geologist,  in  his  report  of  1852,  in  speak- 
ing of  this  mysterious  region,  compares  the  Bad  Lands  to 
*'  some  magnificent  city  of  the  dead,  where  the  labor  and  the 
genius  of  forgotten  nations  had  left  behind  them  a  multitude 
of  monuments  of  art  and  skill.  At  every  step  objects  of  the 
highest  interest  present  themselves.  Imbedded  in  the  debris, 
lie  strewn,  in  the  greatest  profusion  organic  relics  of  extinct 
animals.  All  speak  of  the  former  existence  of  the  most  re- 
markable races  that  roamed  about  in  bygone  ages  high  up  in 
the  valley  of  the  Missouri  towards  the  sources  of  the  western 
tributaries." 

This  eminent  geologist  demonstrates  that  all  the  strata  com- 
posing the  formation  in  the  vicinity  of  the  Black  Hills  and 
Bad  Lands  "have  been  a  succession  of  sediments  or  precipi- 
tates at  the  bottom  of  the  ocean.''  "  Thus,"  says  he  "  thts  geolo- 
gist is  able  to  prove,  as  satisfactorily  as  can  be  demonstrated 
2^  mathematical  problem,  that  at  the  time  these  fossil  mamalia 
of  the  Bad  Lands  lived,  the  ocean  still  ebbed  and  flowed  over 
Switzerland,  including  its  present  site  of  the  Alps,  whose 
highest  summits  then  reached  only  above  the  surface  of  the 
sea,  constituting  a  small  archipelago  of  a  few  distant  islands 
in  the  great  expanse  of  the  ocean." 

The  same  geologists  informs  us  that  the  Black  Hills  of  Da^ 
kota,  the  silver  bearing  placers  of  the  Amazon,  the  rich  Cor- 
dilleras of  South  America,  the  Himilayha  range  of  India,  the 
Alps  of  Switzerland  and  the  volcanic  Etna  of  Sicily,  have  all 
emerged  from  the  sea  at  the  same  geological  period,  and  the 
same  formation  of  mineral  bearing  strata  can  be  traced  in 
each. 

The  actual  discovery  of  Astor's  fur  parties  in  1811,  and  of 
Capt.  Bonneville  in  1834,  of  Harney  in  1856,  Warren  in  1856-7, 
of  Dr.  Hayden  in  1858-9,  and  Gen  Sully  in  1864,  proves  con- 
clusively that  the  Black  Hill  region  abounds  not  only  in  the 
precious  metals,  but  in  iron,  coal,  salt  and  petroleum,  aside 
from  its  vast  forests  of  pine. 

Your  memorialists  would  further  represent  that  there  has 
been  established  at  the  forks  of  the  White  river,  near  the  base 
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of  the  Black  Hills  and  agency  for  the  chief  Spotted  Tail's 
band  of  Indians,  which  will  be  the  means  of  opening  a  road 
fop  the  transportation  of  supplies,  and  as  Todd  Randall,  a 
very  experienced  explorer  in  the  west,  who  is  well  acqnainted 
with  the  Indian  tribes  in  that  vicinity  has  been  appointed 
agent  of  said  bands,  your  memorialists  would  recommend 
that  said  Agent  Randall  be  selected  to  provide  guides,  inter- 
preters and  transportation  for  the  geologist  and  assistants  in 
prosecuting  their  scientific  researches  in  said  region.  Your 
memorialists  would  therefore  pray  that  a  suflBicient  appropri- 
ation be  made  to  prosecute  said  geological  survey  at  an  early 
day. 

Approved,  January  6, 1871. 


NO.  18. 


A  Memorial  to  Congress  Asking  for  an  Appropriation 
TO  Erect  a  Suitable  Building  for  a  Custom  House, 
Post  Office  and  United  States  Courts  at  tiie  Port 
OF  Pembina,  Dakota  Territory. 


A  memorial  Your  memorialists,  the  Legislative  Assembly  of  the  Terri- 
asklng^ for  an  tory  of  Dakota  respectfully  ask  that  an  appropriation  be 
uTerect  a  Bait-  made  by  your  honorable  bodies  for  the  erection  of  a  suitable 
for  a  caatom^  building  at  the  Port  of  Pembina,  for  a  custom  house,  to  ac- 
offiee  and      commodate  also  the  post  office  and  United  States  court  and 

United  Siatea  .  ^     -  .  i 

coorta  at  the  urge  m  support  of  the  memorial: 

port  of  PembI-  *^ 

SuoSr'.^^^*^**^'    That  the  building  now  used  and  occupied  as  aC'custom  house 
is  unsuitable  and  unfit  for  such  a  purpose. 

That  said  building,  and  that  used  by  the  post  office  are 
wooden  tenements,  in  all  respects  unsafe,  and  liable  at  any 
time  to  be  destroyed  by  fiie  together  with  their  valuable  con- 
tents. 

That  the  rent  now  paid  (which  must  increase  enormously  as 
the  value  of  property  increases)  for  the  several  departments 
and  offices,  would  in  a  very  few  years  pp-y  the  expense  of 
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erecting  a  suitable  building  for  the  accommodation  of  the  vari- 
ous federal  officers  and  therefore  the  expenditure  of  a  sum 
sufficient  for  that  purpose  would  be  absolute  economy. 

That  the  official  reports  of  the  collection  of  customs  of  the 
Port  of  Pembina,  District  of  Dakota  and  Minnesota,  show 
that  the  merchandise  passing  annually  over  this  route,  is  in- 
spected at  said  port,  amounting  to  hundreds  of  thousands  of 
dollars  from  which  the  government  derives  a  large  revenue, 
(say  $60,000  per  year)  and  which  your  memorialists  are  of  the 
opinion  will  be  doubled  within  the  next  two  years. 

That  this  is  the  only  custom  house  located  on  or  near  the 
International  boundary  line  for  a  distance  of  two  hundred  and 
fifty  miles  east,  and  over  a  thousand  miles  west  of  said  town 
of  Pembina,  and  through  which  the  entire  business  of  the 
British  Posessions  with  the  United  States  and  Canada  must 
pass*. 

That  with  the  Northern  Pacific,  St.  Paul  and  Pacific  rail- 
roads and  branch  from  the  Pacific  R.  R.  through  Dakota  Ter- 
ritory to  Pembina  and  the  St.  Cloud  and  Pembina  railroad 
through  Minnesota,  besides  other  projected  lines  to  the  same 
point,  this  is  destined  to  be  a  most  important  place,  and  a 
custom  house  of  considerable  magnitude  required. 

Your  memorialists  regard  this  matter  of  great  importance 
and  would  therefore  most  earnestly  pray  that  an  appropria- 
tion of  not  less  than  twenty-five  thousand  dollars  be  made  for 
the  purpose  above  stated. 

And  your  memorialists  will  as  in  duty  bound  ever  pray. 
Approved,  January  3d,  1871. 


NO.  19. 

A  Memorial  to  the  Postmaster-General  Praying  for 
Mail  Service  on  Mail  Route  No  . . .  ,  from  Sioux  Falls 
to  Plandreau,  Dakota  Territory. 

Your  memorialists,  the  Legislative  Assembly  of  the  Terri-  A  memorial 
tory  of  Dakota,  most  respectfully  represent  that  the  interests  tSr^lnwli"*' 

"       *  praying  for 
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SSiroJIiNo""  of  the  Big  Sioux  Valley  demands  mail  service  on  mail  route 
FJu."''"«n.  from  Sioux  Falls  to  Flandreau,  Dakota  Territory. 

dreao,  D.  T. 

That  the  valley  along  the  said  route  id  densely  populated  a 
distance  of  thirty-five  miles,  and  it  is  our  belief  that  the  postal 
revenue  on  said  route  will  exceed  the  expense. 

That  the  route  is  very  direct  and  practicable,  and  the  main 
thoroughfare  between  the  two  cities. 

That  the  country  along  said  route  is  destitute  of  mail  com- 
munication, and  valuable  mail  matter  has  been  and  is  liable 
to  be  lost  by  careless  private  carriers. 

That  we  deem  that  mail  service  on  said  route  is  absolutely 
necessary  for  the  welfare  and  prosperity  of  the  people  of  that 
country;  and  we  therefore  pray  that  mail  service  be  ordered 
on  said  route,  and  that  it  be  transferred  one  time  per  week. 

And  your  memorialists,  as  in  duty  bound,  will  ever  pray. 

Approved,  January  8d,  1871. 


NO.  20. 

A  Memorial  to  the  Postmastek  Geiteral  Requestino 
Services  ok  a  Mail  Route  No  —  from  Algoka,  Iowa, 
via  Canton,  D.  T.,  to  Yankton,  Dakota  Territory. 

To  the  Homrable  PodTnaster-Oeneral  of  the  United  States. 

a  neinorlftl  Your  memorialist,  the  Legislative  Assembly  of  the  Terri- 
^n^^^^l-  tory  of  Dakota,  would  most  respectfully  represent,  that  it  is 
?icM  in'lfnllu  important  to  the  interests  of  the  inhabitants  of  the  northwes- 

roate  No. ... 

gwn  AigOTj*,  tern  portion  of  the  State  of  Iowa,  and  the  Territory  of  Dako- 
YMkton"D?T.**'  that  a  direct  mail  communication  be  established  between 
Aigona,#Iowa,  via  Canton,  D.  T.,  to  Yankton,  Dakota  Ter- 
ritory. 

That  during  the  past  year  a  great  amount  of  emigration  has 
settled  on  the  said  mail  route,  and  that  the  majority  of  these 
settlers  are  without  any  direct  mail  communication.  That  at 
the  present  time  Algona  is  the  terminus  of  the  McGregor  and 


Digitized  by 


HEMOBIALS. 


609 


Yankton  railroad,  which  we  have  reason  to  believe  will  be 

brought  to  a  speedy  completion;  that  the  distance  from  Algo-  ^^^li^^J^l 

na,  Iowa,  to  Yankton  is  about  one  hundred  and  eighty-five 

miles,  and  that  said  route  is  a  practical  one.  '  iSS^tifSI^. 

ton,D.T.,  to 

Your  memorialists  would  therefore  pray  that  services  atY«^«>°» 

least  two  times  per  week  be  ordered  upon  mail  route  No  

from  i^lgona,  Iowa  via  Canton  to  Yankton,  Dakota  Territory, 
on  the  route  established  by  act  of  Congress,  approved,  July 
14th,  1870. 

And  that  this  request  may  be  promptly  granted,  your  me- 
morialists as  in  duty  bound,  will  ever  pray. 

Resolved  hy  tlue  Legislative  Assembly  of  the  Territory  of 

Dakota. 

That  copies  of  this  memorial  be  forwarded  to  the  Hon.  C. 
C.  Pomeroy,  Member  of  Congress  from  Iowa,  and  the  Hon.  S. 
L.  Spink,  Delegate  in  Congress  from  Dakota  Territory,  who 
are  hereby  requested  to  lay  the  same  before  the  Hon.  Post- 
master-General. 

Approved,  December  28, 1870. 


NO.  21. 

A  Memorial  to  the  Cokgbess  of  the  United  States  Pray- 
ing FOR  AN  Appropriation  of  Money  to  Build  a  Peni- 
tentiary IN  Dakota  Territory. 

Your  memorialists,  the  Legislative  Assembly  of  Dakota 
Territory,  would  most  respectftilly  represent  that  there  eitists  gj^,^* 
at  the  present  time  a  great  and  pressintr  necessitv  for  the  erec-  ft^«a 
tion  of  a  suitable  prison  or  penitentiary,  m  which  to  confine  gjjf'^*,*^^- 
and  fceep  secure,  persons  held  for  trial  in  the  courts  of  said  kou^Story. 
Territory  for  criminal  offences;  and  in  which  to  hold  securely 
those  who  may  be  convicted  and  sentenced  to  undergo  impris- 
sonment 

77 
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Your  memorialists  further  represent  that,  in  view  of  the 
annual  expense  incurred  by  the  United  States  marshal  of  said 
Territory  in  guarding  and  securing  prisoners,  it  would  be  an 
act  of  absolute  economy  and  reform  in  the  disbursement  and 
management  of  the  public  funds  to  cause  to  be  at  once  erected 
a  substantial  building  for  the  purposes  above  mentioned. 

Your  memorialists  further  represent  that  by  the  provisions 
of  an  act  of  Congress,  approved  January  22,  1867,  the  net 
proceeds  of  the  internal  revenue  of  said  Territory  for  the 
three  fiscal  years  ending  June  30, 1868,  were  to  be  set  apart 
for  this  purpose,  but  the  expense  of  collecting  said  revenue 
during  the  period  named  exceeded  the  amount  of  collections; 
therefore, 

Hesolvedj  That  our  delegate  in  Congress  be  requested  to  call 
the  attention  of  the  proper  committees  of  Congress  to  the  ob- 
ject of  this  memorial,  and  urge  the  early  appropriation  of 
funds  for  said  purpose. 

Approved,  December  30,  1870. 


NO.  22. 


A  Memorial  to  the  Postmaster-General  of  the  United 
States  Praying  that  the  Mail  Service  on  Route  No. 
13903,  FROM  Elk  Point  to  Sioux  Falls,  Dakota  Terri- 
tory, BE  Increased. 


memorial^    SiR*. — ^Your  memorialists,  the  Legislative  Assembly  of  Da- 
*rovfn*lhatthe^^**  Territory,  would  most  respectfully  represent  that  an  in- 
"uicX'iwo?  creas®  of  mail  service  on  route  No.  13903,  from  Elk  Point  to 
kJ'wouxViSu*  Sioux  Palls,  Dakota  Territory,  is  necessary  for  the  public 
good.   That  the  said  route  runs  along  the  valley  of  the  Big 
Sioux  river  a  distance  of  seventy-five  miles,  which  country  is 
becoming  densely  populated  for  a  distance  of  ten  miles  on  each 
side  of  the  valley. 
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Several  towns  and  villages  are  springing  up  along  said 
route,  and  for  the  want  of  greater  mail  facilities,  the  growth 
and  prosperity  of  the  same  is  retarded,  and  that  an  increase 
of  service  would  do  much  to  advance  the  future  prosperity  of 
the  country. 

Your  memorialists  would  therefore  request  that  service  be 
increased  to  six  times  per  week.  And  as  in  duty  bound  your 
memorialists  will  ever  pray. 

Approved,  December  30, 1870. 


NO.  23. 

A  Memorial  to  Congress  Asking  for  the  Establihment  of 
A  Mail  Route  from  Yankton  to  Old  Port  James,  Dako- 
ta Territory. 

.  Your  memorialists,  the  Legislative  Assembly  of  Dakota  a  memorial 
Territory,  in  ninth  session  convened,  respectfully  ^^P^^^^"*  JJ^jM^/^ment 
that  the  interest  of  the  inhabitants  along  the  valley  of  Dako- jjj^a 
ta  river,  through  the  northern  tier  of  counties,  require  the  es-*^j,*J^»*^Jp 
tablishment  of  a  mail  route  from  Yankton,  the  Capital  of  the 
Territory,  to  old  Port  James  on  the  Dakota  river,  a  distance 
of  about  sixty  miles. 

That  section  of  our  Territory  lying  between  these  points  is 
already  considerably  settled  the  entire  distance,  and  during 
the  next  year  the  population  will,  without  doubt,  more  than 
treble. 

The  people  along  the  whole  route  are  without  any  mail  fa- 
cilities whatever:  Therefore  your  memorialists  respectfully 
ask  for  the  establishment  of  a  mail  route  as  above  indicated. 

And  your  memorialists,  as  in  duty  bound,  will  ever  pray. 

Approved,  December  80,  1870. 
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NO.  34. 


A  Memorial  for  a  Mail  Routk  frok  Yakktoj^,  Dakota 
Territory,  to  Niobrara,  Nebraska. 

To  the  OovffTess  of  tlie  Vniied  States: 

fb^a*1SSfroite  Your  memorialists,  the  Lgeislative  Assembly  of  the  Terri- 
DJkouTSri?i.t^ry  of  Dakota,  would  most  respectfully  represent  that  the 
^ibSik?""'  interest  of  the  people  living  in  the  valley  of  the  Missouri  river 
between  Yankton,  Dakota  Territory,  and  Niobrarah,  Nebraska 
a  distance  of  forty-five  miles,  demand  the  early  establishment 
of  postal  connection  between  the  two  places,  by  way  of  Elm 
Grove,  Nebraska,  and  the  Santee  Indian  Agency.  Yankton  is 
now  recognized  as  the  commercial  centre  for  this  whole  sec- 
tion of  country ;  but  owing  to  the  present  postal  facilities,  no 
direct  connection  exists  between  the  points  heretofore  named; 
but  letters  destined  to  Yankton  pass  on  the  Nebraska  side  of 
the  Missouri  river,  within  one  mile  of  their  destination,  and 
thence  to  Sioux  City,  a  distance  of  sixty-five  miles,  where  they 
are  again  changed  and  forwarded  to  Yankton.  As  by  far  the 
greater  portion  of  the  business  of  the  country  west  of  Yank- 
ton along  the  route  named  is  connected  with  people  and  mer- 
chants of  Yankton,  the  establishment  of  the  route  asked  for 
would  be  a  great  benefit,  and  would  save  forty-eight  hours 
time  in  the  transmission  of  letters,  besides  the  extra  labor  of 
changing  the  mails  at  different  points  on  the  present  route, 
considering  that  the  present  route  passes  at  so  short  a  dis- 
tance from  Yankton. 

Your  memorialists  feel  sanguine  that  your  honorable  bod- 
ies will  see  the  propriety  of  granting  this  petition,  inasmuch 
as  the  expense  to  the  government  will  be  quite  small  and  the 
benefit  to  the  people  very  great. 

And  your  memorialists  as  in  duty  bound  will  ever  pray. 

Approved,  January  13, 1871. 


Digitized  by 


XKMOBIALS. 


«1S 


NO.  25. 

A  Memobial  to  the  Congress  of  the  United  States  Re- 
questing THE  Adoption  of  the  "Sub\teyors  Mark," 
Patented  by  Cari.  C.  P.  Meyer,  Dec.  21, 1869,  in  axx  Fu- 
ture Govebnment  Subveys. 

Your  memorialists,  the  Legislative  Assembly  of  the  Tern-  ^o^^e  cSSSSw 
tory  of  Dakota,  would  most  respectfully  request  the  adoption  •BSSiuMt- 
of  the  "  surveyors  mark,"  patented  by  Carl  C.  P.  Meyer,  De- {{y^'^^^®^^^ 
cember21,  1869,  in  all  future  government  surveys  of  public 

Innrla  Carl  C.  P. 

lanaS.  -Meyer,  D«€.  21, 

im,  in  all  fa. 

Your  memorialists  represent  that  the  corner  marks  used  in  aJSiM?™yt. 
the  present  government  sui-veys  very  soon  become  destroyed 
or  removed,  thus  putting  settlers  to  the  trouble  and  expense 
of  re-surveying  and  re-establishing  corners,  which,  in  the 
opinion  of  your  memorialists  would  be  obviated  by  adopting 
this  mark,  on  account  of  its  superiority  in  plainness  and  du- 
rability over  those  now  in  use. 

And  as  in  duty  bonnd  your  memorialists  will  ever  pray, 

Approved,  January  13, 1871. 


NO.  26. 

A  Memobial  to  the  Pbesident  op  the  United  States, 
Requesting  that  an  Obdeb  fob  the  Removal  of  Ceb- 
tain  Persons  Residing  upon  the  Pobt  Randall  Miu- 
TABY  Resebvation,  Dakota  Tebbitoby,  may  be  Suspen- 
ded. 

To  the  President  of  the  United  States: 

Your  memorialists,  the  Legislative  Assembly  of  the  Terri- a  memorial  to 
tory  of  Dakota,  would  most  respectftdly  represent  that  an*i»SSlStad'* 
order  has  been  issued  from  the  War  Department  of  the  United  Jjif  i5?{he'iir 
States  declaring  the  authority  of  the  military  over  that  por-^^^jjj^ 
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the  Fort .Xn-  tio^  of  tile  Port  Randall  reservation  described  as  "  lying 
?o\er?anoi7D.  along  thc  left  bank  of  the  Missouri  river,  extending  from  tlie 
^indei  west  line  of  the  Yankton  Indian  reservation  to  a  line  inter- 
secting the  Missouri  river  near  Whetstone  Agency,  and  includ- 
ing all  lands  between  those  two  boundary  lines  which  is  with- 
in five  miles  of  the  said  river,"  and  that  under  authority  of 
this  order  the  commander  at  Fort  Randall  is  issuing  orders 
directing  the  removal  of  certain  persons  residing  upon  lands 
within  the  bounds  described. 

Your  memorialists  would  further  represent  that  this  reser- 
vation was  surveyed  in  the  year  1860,  by  Lieut.  J.  C.  Clark, 
4th  Artillery,  and  w^as  declared  by  the  President  in  June  of 
that  year;  that  upon  a  portion  of  this  reservation  a  number  of 
persons  settled  as  far  back  as  1858,  over  two  years  before  the 
reservation  was  made;  that  in  September,  1867,  an  order  was 
issued  by  Lieutenant-General  Grant  vacating  this  reservation, 
and  that  since  that  time  a  number  of  bona  fide  settlements  have 
been  made  there,  having  been  informed  of  the  vacation  of  the 
reservation  and  notified  by  the  former  commander  of  Port 
Randall,  that  the  military  had  no  claim  upon  or  control  over 
said  lands. 

The  men  who  have  settled  upon  these  lands  have  made  im- 
provements, in  good  faith  thereon,  varying  in  value  from  two 
hundred  to  five  thousand  dollars.  Their  homes,  their  families, 
and  all  that  they  have  in  the  world  are  there,  and  to  remove 
them  upon  any  terms  would  be  disastrous  to  many  of  them, 
and  in  some  cases  ruinous. 

It  is  claimed  that  a  necessity  existed  for  taking  military 
possession  of  this  reservation  for  the  purpose  of  suppressing 
the  sale  of  intoxicating  liquors  by  persons  residing  thereon, 
especially  to  Indians  located  at  Whetstone  Agency. 

Your  memorialists  would  represent,  however,  that  the  res- 
ervation referred  to  does  not  extend  as  far  north  as  a  point 
opposite  the  Whetstone  Agency,  by  one  or  two  miles,  and 
that  there  is  nothing  to  prevent  the  location  of  such  evil  dis- 
posed persons  at  points  beyond  the  limits  of  the  reservation, 
and  yet  within  a  short  distance  of  the  Indian  Agency. 

Your  memorialists  represent  that  while  the  end  aimed  at 
can  not,  in  their  opinion  be  reached  by  the  course  pursued,  a 
great  hardship  will  be  imposed  upon  innocent  parties,  includ- 
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ing  women  and  children,  by  the  enforcement  of  this  order,  and  to^h?pw«i!rJnt 
that  even  if  certain  persons  are  permitted  for  the  time  being, 
to  remain  upon  their  lands,  they  can  have  no  assurance  of  be-»^°«}J;;;^°°'r 
ing  allowed  to  reside  there  permanently,  but  are  liable,  at  any 

tain  persons  ro- 

raoment,  upon  mere  suspicion  attaching  to  them,  to  be  forci-Ftl'^SSSiV*** 

.  .  ^  Military  Res- 

bly  removed.  ervation,  d.  t., 

minr  be  s  aspen- 

Your  memorialists  would  further  represent  that  while  the 
laws  relating  to  illegal  tratic  are  stringent  and  severe,  no  per- 
son questions  the  right  of  the  proper  officers  to  enforce  them, 
whether  laws  of  the  United  States  or  of  the  Territory  of  Dako- 
ta, and  that  upon  the  persons  residing  there  taxes  are  levied 
and  collected  the  same  as  in  other  portions  of  the  Territory. 
They  state  that  while  they  know  of  no  reason  why  the  civil 
laws  of  the  Territory  and  of  the  United  States  should  not  be 
enforced  there  as  elsewhere  in  the  Territory ,  they  most  respect- 
fully  protest  against  the  enforcement  of  a  military  order 
against  a  few  offenders  against  such  civil  laws  which  must,  at 
the  same  time  result  in  the  infliction  of  a  positive  hardship 
and  injury  upon  innocent  persons. 

Your  memorialists  would  further  represent  that  the  tract  of 
land  is  not  required  for  military  use  or  occupation,  since  Fort 
Randall  is  upon  the  opposite,  or  west  bank  of  the  Missouri 
river,  and  that  no  military  post  exists  upon  the  eastern  bank 
within  seventy-five  miles  of  the  same.  They  further  rep- 
resent that  the  settlement  by  white  persons  is  rapidly  ex- 
tending up  the  east  bank  of  the  river,  and  thence  back  into  the 
interior,  and  that  this  reservation  lies  in  the  direct  path  of 
such  settlement;  that  if  it  continues  to  be  held  as  such  reser- 
vation it  will  be  a  serious  impediment  in  the  way  of  such  set- 
tlement which  must  otherwise  niove  rapidly  forward  over  and 
beyond  it. 

For  these  reasons,  your  memorialists  respectfully  ask  that 
the  order  above  referred  to  may  be  suspended,  and  that  the 
lands  described  may  be  opened  to  permanent  settlement  the 
same  as  other  government  lands  in  this  Territory. 

j^nd  your  memorialists  as  in  duty  bound  will  every  pray. 

Approved,  January  10, 1871. 
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NO.  27. 

A  Memorial  Requesting  the  Removal  of  tiie  Quarter- 
master's Department  from  Sioux  Citt,  Iowa,  to  Taot- 
TON,  Dakota  Territory. 

To  tlie  Hon.  Secretary  of  War: 


re^liM^Tn^tbe    Yout  memorialists,  the  Legislative  Assembly  of  the  Tern- 
SSSrtomMfwttory  of  Dakota,  respectfully  petition  you  for  the  removal  of 
the  office  of  the  Quartermaster's  Department  now  located  at 
YaSklS^b! T.Sioux  City,  Iowa,  to  Yankton,  Dakota  Territory. 

Your  memorialists  represent  that  the  reasons  which  have 
heretofore  existed  for  the  location  of  said  office  at  Sioux  City 
no  longer  prevail;  that  Yankton  is  now  in  direct  communica- 
tion by  telegraph  with  Washington  and  other  portions  of  the 
country;  possesses  daily  mail  facilities,  and  will  soon  have  a 
railroad  completed  to  this  place,  while  freights  by  river  may 
be  as  readily  delivered  at  Yankton  as  at  Sioux  City,  and  will 
then  be  much  nearer  to  the  up-river  forts;  that  all  of  the  forts 
and  military  posts  which  look  to  Sioux  City  for  their  sup- 
plies are  located  on  the  Missouri  river  in  Dakota  Territory, 
and  that  all  such  supplies  must  necessarily  pass  through 
Yankton  on  their  way  to  such  forts  and  posts;  that  many  of 
the  contracts  for  supplies  can  be  let  to  much  better  advantage 
to  the  Government  at  Yankton  than  at  Sioux  City,  since 
grain,  flour  and  beef-cattle  can  be  furnished  at  lower  rates  by 
the  farmers  and  stock-raisers  of  the  Territory,  than  they  can 
be  at  points  where  the  local  demand  is  heavier.  They  further 
represent  that  warehouse  room  for  the  storage  of  supplies  can 
be  furnished  to  an  ample  extent  at  Yankton. 

For  these  reasons  your  memorialists  represent  that  it  would 
be  to  the  manifest  advantage  of  the  Government  to  remove 
said  office  to  Yankton;  and  to  this  end  your  memorialists,  as 
in  duty  bound,  will  ever  pray. 

Approved,  January  13, 1871. 
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NO.  28. 


A  Memorial  to  Congress  Asking  an  Appropriation  to  En- 
able Messrs.  Daggett,  Clevenger  &  Percy  to  Extend 
THE  Sioux  City  and  Missouri  River  Telegraph  Line  to 
Port  Randall. 

Your  memorialists,  the  Legislative  Assembly  of  t^^'Terri-^^Aui^oriai 
tory  of  Dakota,  would  respectfully  state  that  Daggett,  Cleven- »^ 
ger  aud  Percy,  the  owners  of  the  Sioux  City  and  Missouri |)^|'ett?c""' 
River  Telegraph  line,  from  Sioux  City,  Iowa,  to  Yankton,  fJ^^'j^J^^j^y 
Dakota  Territory,  are  desirous  of  extending  their  telegraph  M^^Lwuri'^RWer 
from  Yankton  to  Fort  Randall,  Dakota  Territory,  at  as  early  {;*fgS*Sali?* 
an  opportunity  as  possible. 

That  the  said  telegraph  company,  in  building  their  line  to 
the  city  of  Yankton,  have  incurred  an  outlay  hardly  war- 
ranted by  present  receipts,  but  nevertheless  are  willing  to 
look  to  the  future  for  remuneration. 

The  advantages  to  the  general  government  in  being  at  all 
times  instantaneously  able  to  communicate  with  military 
posts  on  the  frontier,  are  so  evident  as  to  need  no  mention, 
particularly  during  the  present  unsettled  condition  of  Indian 
affirais  in  the  Territory. 

Your  memorialists  would  therefore,  in  behalf  of  the  people 
of  this  Territory  as  well  as  the  United  States  garisons  who 
would  be  inestimably  benefitted  thereby,  respectfully  ask  the 
endeavors  of  Daggett,  Clevenger  and  Percy,  be  aided  and  as- 
sisted by  the  general  Government  in  extending  their  line  from 
Yankton  to  Fort  Randall,  Dakota  Territory,  by  granting  a 
subsidy  to  the  said  company  for  said  purpose,  and  extending 
such  other  aid  as  the  Government  may  deem  warrantable  and 
right. 

And  as  in  duty  bound  your  memorialists  will  ever  pray. 
Approved,  December  30, 1870. 
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NO.  29. 

A  Memorial  to  the  Congress  of  the  United  States  Asking 
FOR  AN  Appropriation  of  Money  to  Bridge  the  Sioux 
River  at  or  Near  Canton,  Dakota  Territory. 

Your  memorialists,  the  Legislative  Assembly  of  the  Terri- 
to^he  c^S^eBi  ^^^y  Dakota,  respectfully  ask  your  Honorable  body  for  an 
BUtS.a?kine  appropriation  to  construct  a  bridge  across  the  Big  Sioux  riv- 
J;icfn"o/*SJ2S?y  Canton,  Lincoln  county,  Dakota  Territory.  The 

sioai^^rixe?  at  constructiou  of  such  a  bridge  would  greatly  assist  and  accom- 
SakStita^TM-'*'  mpdate  a  large  immigration  that  is  now  and  will  continue  to 
flow  from  the  northwestern  States  to  this  Territory. 

Your  memorialists  would  further  represent  that  the  United 
States  mail  that  is  earned  from  Sioux  City,  Iowa,  to  Sioux 
Palls,  Dakota  Territory,  crosses  the  said  river  at  this  point; 
and  at  certain  seasons  of  the  year  said  mail  is  detained  sev- 
eral weeks  on  account  of  the  high  water.  Also,  there  is  on 
the  opposite  side  of  the  river,  in  Iowa,  a  mill  which  supplies 
the  inhabitants  of  several  counties  of  the  Territory  with  lum- 
ber, and  for  the  want  of  a  bridge  as  aforesaid,  these  people 
are  frequently  forced  to  go  to  the  Missouri  river  to  obtain 
lumber  for  the  construction  of  dwelling  houses,  &c.,  &c. 

Your  memorialists  are  of  the  opinion  that  an  appropriation 
of  eight  thousand  dollars  would  accomplish  the  object  so 
much  desired. 

And  your  memorialists  as  in  duty  bound  will  ever  pray. 
Approved,  December  30,  1870. 


NO.  30. 

A  Memorial  to  Congress  Asking  for  a  Grant  of  Lands 
FOR  College  Purposes  in  the  Territory  of  Dakota. 

A  memorial     Whereas,  Ou  the  2d  day  of  July,  1863,  the  Congress  of  the 
'"iSfCFfaJld.  United  States  did  enact  a  law  donating  lands  to  the  several 
^concj^paV  States  and  Territories  which  may  provide  colleges  for  the  ben- 
l^^oVof    fit  of  agricultural  and  mecanic  arts,  which  said  act,  accord- 
ing to  the  construction  of  the  commissioner  of  the  general 
land  office  does  not  apply  to  the  Territory;  therefore, 
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Yonr  memorialists,  the  Legislative^  Assembly  of  the  Terri- 
tory of  Dakota  would  pray  your  Honorable  body  to  so  amend 
said  act  that  the  benefit  therein  conferred  upon  the  States  may 
be  extended  to  the  Territories. 

Your  memorialists  would  respctfully  represent  that  the  Ter- 
ritory of  Dakota  is  rapidly  settling,  with  an  enterprising,  in- 
telligent and  industrious  class  of  immigrants,  and  every  pos-' 
sible  exertion  is  being  made,  consistent  with  the  circum- 
stances of  the  inhabitants,  to  advance  the  cause  of  education 
in  the  Territory. 

Your  memorialists  would  therefore  pray  that  said  act  may 
be  amended  as  aforesaid,  in  order  that  the  youth  of  the  Ter- 
ries may  receive  the  benefit  of  a  collegiate  education  at  home; 
especially  that  they  may  be  educated  in  such  branches  of 
learning  as  are  related  to  agriculture  and  the  mechanic  acts, 
and  that  the  citizens  of  the  Territories,  equal  with  those  of  the 
States,  may  receive  the  benefit  of  the  provisions  of  said  act. 

Beit  Resolved,  That  a  duly  authenticated  copy  of  this  memo- 
rial be  forwarded  to  our  delegate  in  Congress,  S.  L.  Spink. 
Approved,  December  80, 1870. 


A  Memorial  to  the  Congrkss  of  the  Unitud  States  Pray- 
ing FOR  the  Location  of  a  Mail  Route  fror  the  tow^^ 
of  Elk  Point,  to  the  town  of  Swan  Lake,  in  the 
Territory-  of  Dakota. 

To.th^  CoTigress  of  the  United  States: 

Your  memorialists,  the  Legislative  Assembly  of  the  Terri-  a  memorial 
tory  of  Dakota,  on  behalf  of  many  citizens  whose  petitions  or  IhSunifS" 
have  been  laid  before  us,  would  most  respectfully  represent  foMhl'iSSJaoii 
that  there  are  a  large  number  of  citizens  in  the  northwestern  ft^^The  to^S 
part  of  Union  county,  who  have  to  go  a  distance  of  ten  to  fif- 

to  the  town  of 

teen  miles  to  reach  the  nearest  postoflBce;  therefore,  in  view  of  JJ^Ij^ritoir  of 
these  facts  we  would  recommend  that  a  mail  route  be  estab- 
lished, running  from  Elk  Point,  in  said  county,  in  a  north- 
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westerly  direction  across  the  towns  of  Elk  Point,  Brule  Creek 
and  Sioux  Valley,  to  intersect  the  Yankton  and  Sioux  Palls 
route  at  Swan  Lake,  in  Lincoln  county. 

And  your  memorialists,  as  in  duty  bound,  will  ever  pray. 

Approved,  January  13,  1871. 


JoiKT  Resolution  Relative  to  Hon.  S.  L.  Spink. 

In-  Whereas,  Certain  persons  are  endeavoring  to  create  the 
impression  here  and  abroad  that  there  is  a  serious  division  in 
the  ranks  of  the  Republican  pary  of  Dakota,  thereby  hoping 
to  secure  the  recognition  of  and  favors  from  a'  Republican 
Administration,  and  are  claiming  in  the  city  of  Washington 
to  speak  for  the  Republican  party  of  Dakota;  therefore. 

Be  it  Besohed  by  the  Legislative  Assembly  of  the  Territory  of 


That  Hon.  S.  L.  Spink,  our  present  delegate  to  Congress, 
was  the  nominee  of  the  Republicans  of  this  Territory  in  the 
late  election;  that  he  was  sustained  by  and  received  the  votes 
of  a  large  majority  of  those  who  have  heretofore  acted  and 
voted  with  the  Republican  party  of  Dakota,  and  who  have 
sympathized  with  and  sustained  the  policy  and  principles  of 
the  administration  of  President  Grant  from  its  commence- 
ment; that  he  still  haathe  confidence  of  that  party,  who  look 
to  him  to  represent  the  Republicans  of  this  Territory  in  the 
city  of  Washington,  in  all  matters  of  a  political  nature,  as 
well  as  to  guard  the  general  interests  of  the  Territor^  ;  and 
we  ask  the  President  of  the  United  States,  the  heads  of  the 
departments  and  the  Republicans  of  Congress  to  sustain  Mr. 
Spink  as  the  proper  representative  of  the  Republican  party 
of  Dakota. 

Be  it  farther  Resolved^  That  the  Speaker  of  the  House  of 
Representatives,  be  instructed  to  foiward  to  the  President  of 
the  United  States  and  to  the  head  of  each  department  a  cop  j 
of  these  resolutions. 

Approved,  December  28, 1870. 
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ACKNOWLEDGMENTS,  by  whom  taken,  1. 

where  made  without  the  Territory,  104. 
where  made  without  the  United  States,  101. 
married  women,  101. 
witnesses,  102. 
certificate,  102. 

ADOPTION,  2e. 

AGENTS,  m. 

AGENCY,  231. 

APPRENTICES,  32. 

APPROPRIATIONS,  440,  441,578. 

to  George  W.  Black,  for  enrolling  clerk,  578. 

to  A.  W.  Howard  and  Carl  Christenson,  578-9. 

to  secretary  and  assistant  secretary  of  council,  579. 

ASSIGNMENTS,  370. 
ASSESSORS,  668. 

commissioners  of  Yankton  county  authorized  to  ap- 
point assessor,  558. 
when  assessor  to  be  elected,  568. 
pay  of  assessor,  558. 
repeal  of  acts,  559. 


Digitized  by 


GENERAL  INDEX. 


AUDITOR,  550. 

BOTTOMRY,  319. 

BRIDGES,  573. 

Clay  county  military  bridge,  573. 
who  to  keep  in  repair,  573. 
acts  legalized,  573. 
authority  of  commissioners,  573. 

CANTON,  565. 

name  of  Lincoln  changed  to  Canton,  565. 
CARRIAGE,  206. 
CHEQUES,  345. 

CIVIL  CODE,  6. 

general  definitions  and  divisions,  6. 

CLERK  OP  COURT,  413. 

CONTRACTS,  142. 

CONVICTS,  401. 

governor  authorized  to  contract  for  custody  of  con- 
victs, 401. 
what  prison  designated,  401. 

when  governor  authorized  to  cancel  and  annul  con- 
tract, 402. 

duty  of  sheriffs  to  convey  .prisoners,  402. 
penalty  where  sheriff  refuses  to  perform  duty,  402. 
sheriff  to  make  report  to  auditor  of  Territory,  4023. 
duty  of  auditor,  403. 

CORPORATIONS,  73. 

counties,  boundaries  of,  404. 

boundaries  of  Union  and  Clay  counties,  404. 

boundaries  of  Yankton,  Bon  Homme,  Charles  Mix  and 
Buffalo  counties,  405. 

boundaries  of  Hutchinson,  Turner,  Lincoln  and  Min- 
nehaha counties,  406. 

boundaries  of  Brookings,  Duel,  Pembina  and  Hanson 
counties,  407. 

officers  of  Hutchinson  county,  407. 

officers  of  Hanson,  Buffalo  and  Turner  counties,  408. 

what  acts  repealed,  408. 

construction  of  words,  408. 
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COUNTY  CLERK,  creating  office  of,  409. 

register  of  deeds  to  be  county  clerk,  409. 
construction  of  certain  acts,  409. 
certain  act  amended,  409. 

COUNTIES,  how  organized,  410. 

voters  to  petition  governor,  410. 
governor's  duty,  410. 
duties  of  commissioners,^  410. 
location  of  .county  seat,  410. 
Brookings  county  organized,  559. 
officers  of  Brookings  county,  569. 
authority  of  officers,  559. 
Minnehaha  county,  573. 
acts  of  officers  legalized,  573. 

COUNTY  COMMISSIONERS,  board  of,  411. 
vacancies,  how  filled,  411. 
repeal  of  conflicting  acts,  411. 
to  appoint  judges  of  election,  416. 

COURTS,  566. 

District  court  in  Yankton  county,  566. 
time  of  holding  court,  566. 
what  issues  may  be  tried,  566. 
where  held,  566. 

time  of  holding  supreme  court,  412. 
when  clerk  may  adjourn  district  court,  413. 

DEBTOR  AND  CREDITOR,  367. 

who  is  debtor  and  who  is  creditor,  368. 
payments  in  preference,  368. 
rights  of  different  creditors,  368. 
.fraudulent  instruments  and  transfers,  368. 
rights  of  purchasers  and  mortgagees,  369. 
questions  of  fraud  how  determined,  369.  ' 
'  Assignments^  370. 

when  debtor  may  assign,  370. 

insolvency  defined,  370. 

what  preferences  given,  371. 

joint  and  separate  debts,  371. 

assignment  when  void,  372. 

what  necessary  to  validity  of  assignment,  372. 

inventory,  373. 
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recording  assignment,  &c.,  373. 
bond  of  assignor,  374. 
property  exempt,  374. 

DEFINITIONS,  381. 

DEPOSIT,  172. 

DI^^ORCE,  16,  413. 

for  what  causes  granted,  414. 
who  may  be  witnesses,  414. 

EASEMENTS,  50. 
ELECTIONS,  415. 

how  conducted,  and  what  oflScers  to  be  elected,  415. 
legislature,  415. 

duty  of  county  commissioners,  416. 
duty  of  register  of  deeds,  416. 
duty  of  sheriff,  416. 

judges  of  election  to  choose  clerks,  416. 

register  of  deeds  to  issue  notices,  416. 

sheriff  to  post  notices,  417. 

when  electors  to  choose  judges  of  election,  417. 

oath  of  judges,  417. 

who  may  administer  oath,  417. 

time  of  opening  polls,  418. 

adjournment  for  dinner,  418. 

penalty  for  rejecting  legal  rote,  418. 

form  of  ballot,  &c.,  418. 

challenge  and  oath  of  elector,  418. 

elector  to  subscribe  oath,  419. 

penalty  for  perjury  or  illegal  voting,  419. 

judges  to  keep  ballot-box,  419. 

style  of  ballot-box,  419. 

manner  of  depositing  ballot,  419. 

clerk  to  keep  poll-list,  420. 

clerk's  duty  when  adjournment,  420. 

who  to  keep  key  and  box,  420. 

judge  must  challenge,  420. 

judges  may  appoint  special  constables,  420. 

judges  duty  after  polls  are  closed,  420. 

canvass,  how  conducted,  421. 
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in  case  ballots  and  poll-list  disagi^ee,  421. 
duty  of  clerks  in  canvassing,  421. 
one  poll  book  to  be  forwarded  to  register,  422. 
penalty  for  neglect,  422. 

register  of  deeds  to  make  abstract,  form  of,  422. 
in  case  of  tie,  422. 

register  to  make  certificate  and  send  abstract  to  secre- 
tary of  Territory,  423. 

Territorial  canvassers,  423. 

where  canvasser  has  been  candidate,  424. 

secretary's  duties,  424. 

messenger's  compensation,  424. 

resignations  and  vacancies,  424. 

governor  to  issue  writs  of  election,  424. 

register's  duties  where  two  or  more  counties  are  at- 
tached, 425. 

where  vacancy  occurs  in  legislature,  425. 

compensation  of  ofllcers  of  election,  425. 

who  to  vote,  425. 

register's  duty  in  canvassing,  426. 

informalities  to  be  disregarded,  426. 

penalty  for  violating  provisions  of  this  act,  426. 

time  of  commencement  of  term  of  oflBice,  426. 

when  elected  to  fill  vacancy,  426. 

when  officers  may  qualify,  426. 

who  to  be  declared  elected,  427. 

civil  process  not  to  be  served,  when,  427. 

who  to  constitute  canvassers,  427. 

proceedings  of  canvassers,  427. 

register  must  provide  poll  books,  427. 

poll  books,  to  whom  delivered,  427. 

who  entitled  to  vote,  427. 

who  may  hold  office,  428. 

where  to  vote,  428. 

secretary  of  Territory  to  transmit,  what,  428. 
repeal  of  acts,  428. 

penalty  for  QflTering  bribe  to  elector,  429. 

penalty  for  offering  loan  for  purpose  of  influencing 

elector,  429. 
repeating  and  unqualified  voters,  429. 
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wrongful  advise  to  elector,  429. 
bribing,  &c.,  430. 

disfranchisement  for  certain  acts,  430. 
who  may  testify,  430. 

instructing  legislature  to  inquire  into  frauds,  651. 

FENCES,  431. 

ditch  fence  lawful,  431. 
herd-law,  436. 

PERRIES,  432. 

amendment  to  ceilain  act,  432. 

county  commissioners  authorized  to  extend  time  of 


FORMS,  385. 

FRUIT,  433. 

penalty  for  injury  to  fruit  and  trees,  433,  434. 

GIFTS,  98. 

GUARANTY,  292. 

GUARDIANS,  28,  435. 

revocation  of  appointment,  435. 
application,  how  made,  435. 
duty  of  court  upon  hearing  application,  436. 
penalty  for  refusal  to  obey  court,  436. 

HERD  LAW — animals  restrained,  436. 

liability  where  animals  commit  trespass,  437. 

who  considered  owner  of  lands,  437. 

in  case  of  damage,  notice  must  be  given,  437. 

animals  to  be  kept  for  damages  until  paid,  437. 

plaintiff  must  prove  amount  of  damage,  437. 

when  suit  to  be  against  unknown,  438. 

publication  of  notice,  438. 

when  animals  to  be  sold,  438. 

bulls  and  stallions  restrained  from  running  at 

laige,  439. 
may  be  taken  up,  when,  439. 
owner  of  animal  liable  for  damage,  439. 


ferry  leases,  432. 
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HIGHWAYS,  519. 


section  lines  to  be  public  highways,  519. 
existing  highways  not  to  be  interfered  with,  520. 
portion  of  Pembina  county  exempt,  520. 

HIRING,  186. 

HUSBAND  AND  WIFE,  22. 

IMMIGRATION,  440. 

bureau  ci-eated,  440. 
duty  of  commissioner,  440. 
appropriation  for  certain  expenses,  440. 
how  paid,  440. 

who  appointed  commissioner,  441. 
when  commissioner  to  be  elected,  441. 
three  hundred  dollars  appropriated  for  certain  pur- 
pose, 441. 
who  to  disburse  same,  441. 

commissioner  of  immigration  instructed  to  advertise 
most  practicable  route  for  immigrants,  582. 

INCORPORATIONS. 

section  59  of  chapter  15  amended,  4. 
Baa  Homme  incorporated^  560. 
boundaries,  560. 
powers  of  city,  560. 
legislative  authority,  560. 
voters  of  said  city,  561. 
manner  of  election,  561. 
challenge,  561. 
who  eligible  to  office,  561. 
election,  where  held,  661. 

names  of  commissioners  of  elections  and  their 

duties,  661. 
subsequent  elections,  561. 
what  other  officers  to  be  elected,  562. 
mayor's  duty,  562. 
his  jurisdiction,  662. 
city  council's  powers,  562. 
penalties  for  violating  city  ordinances,  662. 
fire  companies,  562. 
sale  of  gunpowder,  562. 
duties  and  powers  of  city  council,  562-3. 
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mayor  to  preside  at  council  meetings,  563. 
members  of  council  shall  not  be  interested  in  con- 
tracts, 563. 
record  of  ordinances,  563. 
duty  of  city  clerk,  563. 
oath  of  officers,  563. 
salary  of  officers,  564. 
certain  officers  to  give  bonds,  564. 
who  shall  be  collector,  564. 
who  assessor,  564. 
duties  of  marshal,  564. 
financial  statements  to  be  made,  564. 
act  to  be  a  public  act,  564. 

council  shall  provide  for  keeping  public  money,  564. 
what  acts  repealed,  565. 

Smrnersonmlley  567. 
boundaries,  567. 
powers  of  city,  567. 
legislative  authority,  567. 
who  may  vote,  567. 
manner  of  election,  568. 
challenges,  568. 
eligibility  to  office,  568. 
time  of  holding  elections,  568. 
commissioners  of  election,  568. 
proceedings  in  subsequ<=»nt  elections,  568. 
what  other  officers  to  be  elected,  568. 
duty  and  jurisdiction  of  mayor,  569. 
powers  of  council,  569. 
penalties  for  violating  ordinances,  569. 
lire  companies,  569. 
sale  of  gunpowder,  E69. 
counoi  t>  ii-eiise  exhibitions,  569. 
council  to  be  judge  of  members'  qualifications,  570. 
mayor  to  preside  at  meetings,  570. 
members  of  council  shall  have  no  city  contracts,  570l 
recording  of  ordinances,  570. 
clerk  to  keep  record,  570. 
oath,  570. 
salary,  570. 
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what  officers  shall  give  bonds,  570. 
treasurer  to  be  collector,  571. 
marshal  to  be  assessor,  571. 
duties  of  marshal,  571. 

council  shall  cause  financial  statement  to  be  made,  571. 
this  act  admissable  as  evidence,  571. 
council  shall  provide  for  keeping  public  money,, 571. 
acts  repealed,  572. 

INDIANS,  13. 

INDORSEMENT,  328. 

INJUNCTION,  366. 

INSANE,  9. 

INSOLVENCY,  370. 

INSURANCE,  260,  442. 

foreign  insurance  companies,  powers,  how  served,  442. 
repeal  of  law  affecting  foreign  companies,  443, 

INTEREST,  184. 

JAIL,  572. 

PefmMna  county^  572. 

commissioners  authorized  to  levy  a  special  tax  to 
build  jail,  572. 

JUDICIAL  DISTRICTS,  443. 

what  counties  constitute  joint  district,  443. 

time  of  holding  court,  444. 

second  district  and  time  of  holding  court,  444. 

third  district  and  time  of  holding  court,  444. 

attached  counties  to  pay  expenses,  444. 

duration  of  term  of  court,  445. 

judge  to  appoint  clerk  of  court,  445. 

how  third  district  constituted  in  certain  event,  445. 

JUSTICES  CODE,  446. 

joint  resolution  for  republication,  446. 
jurisdiction  of  justices  of  the  peace,  447. 
power  of  justices,  447. 
when  shall  not  have  jurisdiction,  448. 
justices  office,  where  kept,  449. 


Digitized  by 


GENERAL IXDEX. 


JUSTICES  CODE— Continued. 

justice  not  to  hold  office  with  attorney,  449. 

authority  of  justice,  449. 

commencement  ot  suits,  449. 

service  and  return  of  process,  449. 

what  justice's  docket  shall  contain,  449. 

action  commenced  by  summons,  when,  450. 

when  guardian  necessary  in  suit,  how  appointed,  450. 

stay  and  contents  of  summons,  450. 

summons  returnable,  when,  and  how  delivered,  451. 

summons  against  corporations,  how  sened,  451. 

summons  on  agency  of  insurance  company,  451. 

on  agency  of  foreign  corporation,  451. 

when  defendant  is  a  minor,  451. 

justice  may  empower  person  to  serve  process  in  certain 

cases,  452. 
appearance,  452. 

pleadings,  when  to  take  place,  452. 
pleadings  may  be  oral  or  in  writing,  452. 
complaint,  what  to  contain,  453. 
answer  how  made,  and  what  to  contain,  453. 
reply  of  plaintiff,  when  allowed,  453. 
pleadings,  how  construed  in  certain  cases,  453. 
written  instrument,  how  pleaded,  453. 
to  be  exhibited  to  party,  453. 
pleadings  must  be  verified  by  oath  of  party,  453. 
statements  in  pleadings  not  denied  to  be  taken  as 
true,  453. 

defective  pleadings,  how  objected  to,  453. 

variance  between  proof  and  pleadings,  to  be  disre- 
garded, 454. 

amendments  of  pleadings,  when  allowed,  454. 

costs  allowed  when  adjournment  is  necessary,  454. 

adjournment,  when  and  on  what  terms  allowed,  454. 

when  the  title  to  lands  come  in  question,  justice  how  to 
proceed,  454. 

times  of  adjournment,  455. 

when  counter  claims  of  defendant  may  be  set  off,  456. 
claim  against  the  assignor  of  note,  may  be  set  off,  456. 
set-off  when  suit  brought  by  trustee,  when  allowed,  466. 
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to  entitle  defendant  to  set-off,  he  mnst  allege  the  same 

in  answer,  456. 
judgment  when  set-off  is  provided,  456. 
judgment  where  there  is  a  balance  due  defendant,  456. 
bill  of  particulars,  457. 
bill  of  particulars,  state  what,  457. 
amendments  to  bills,  457. 
witnesses  and  depositions,  457. 
how  subpoena  shall  be  served,  457. 
no  fees  to  be  charged  in  certain  cases,  457. 
who  to  pay  fees  of  witness  in  certain  cases,  458. 
power  to  issue  attachment  for  witness  who  fails  to 

appear,  458. 

how  attachment  shall  be  executed,  and  who  to  pay 

fees  for  same,  458. 
justice  may  impose  a  fine  in  certain  cases,  458. 
party  liable  for  damages,  458. 
depositions  may  be  taken,  459. 

conditions  under  w^hich  depositions  are  to  be  read  in 
evidence,  459. 

issuing  commissions  to  take  testimony  by  justices  of 
the  peace,  459. 

how  such  deposition  may  be  taken,  459. 

deposition  to  be  evidence  same  as  personal  examina- 
tion, 460. 

commissioners  may  issue  subpoenas,  swear  witnesses, 

etc.,  460. 
when  action  not  adjourned,  460. 
fee  of  justices,  460. 
trial  without  a  jury,  460. 

where  parties  agree  to  enter  without  process,  460. 
trial  by  jury,  460. 

parties  failing  to  appear  within  one  hour,  what  to  be 

done,  460. 
either  party  may  demand  a  jury,  461. 
fees  of  a  jury,  461. 

sheriff  or  constable  to  summon  jury,  461. 
if  no  officer  present,  what  to  be  done,  461. 
case  to  be  adjourned,  when,  461. 
jury  how  drawn,  461. 
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oath  of  jurorp,  461. 
oath  of  witness,  462. 

oath  of  officer  having  charge  of  jury,  462. 
when  jury  cannot  agree,  462. 

persons  summoned  as  jurors  and  failing  to  appear,  to 

be  fined,  462. 
if  pannel  be  not  full,  constable  to  fill  same,  462. 
jury  to  attend  at  time  of  trial,  463. 
if  competency  of  juror  questioned,  463. 
deliver  verdict  publicly,  to  be  entered  on  docket,  463. 
if  verdict  improper,  new  trial  may  be  granted,  463. 
opposite  party  to  have  notice  of  new  trial,  463. 
fees  of  jury,  463. 

when  exception  alleged,  duty  of  justice,  463. 
judgment  of  dismissal  withou*  prejudice,  in  what 
cases,  464. 

if  plaintiff  or  defendant  fail  to  appear,  464. 

when  judgment  against  absent  defendant  set  aside,  464. 

when  judgment  must  be  entered,  464. 

where  either  party  may  remit  excess,  465. 

when  defendant  offers  to  allow  judgment  to  be  taken 
against  him,  effect  of  such  offer,  465. 

one  judgment  may  be  set  off  against  another  judg- 
ment, 465. 

when  judgment  proposed  as  set-off  was  rendered  before 

another  justice^  465. 
justice  allowing  set-off  shall  make  an  entry,  465. 
when  transcript  to  be  filed,  466. 
entering  judgment  by  confession,  466. 
when  judgment  by  confession  may  be  taken,  466. 
statement  and  affidavit,  466. 
justice  to  give  certified  transcript,  466. 
judgment  to  be  lien  or  real  estate,  467. 
when  judgment  to  be  lien  or  real  estate,  467. 
when  judgment  to  be  rendered  by  justice,  467. 
appeals,  467. 

when  either  party  may  take  appeal,  467. 
party  appealing,  to  give  secuiity,  467. 
appeal,  how  to  be  taken,  468. 
clerk  to  file  same,  468. 
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if  appellant  fail  to  deliver  papers  to  derk,  court  may 
enter  jndgraent,  468. 

court  to  issue  execution,  when,  469- 

persons  appealing  in  certain  cases  shall  pay  cash,  in- 
terest, and  attorney's  fees,  469. 

when  surety  liable  on  undertaking,  469. 

when  appeal  shall  be  quashed,  469. 

when  undertaking  insufficient  in  form  or  amount,  469. 

appeals  not  allowed  in  certain  cases,  469. 

what  to  be  done  when  term  of  office  of  justice  expires 
between  dates  of  judgment  and  time  limited  for 
appeal,  470. 

no  appeal  allowed  unless  certain  notice  is  given  within 

ten  days,  470. 
form  of  undertaking,  470. 

all  proceedings  suspended  when  an  appeal  is  taken,  471. 
officer  to  release  property  taken  on  execution,  471. 
when  justice  fail  to  allow  an  appeal,  471. 
when  return  of  justice  erroneous  or  defective,  471. 
appeal  not  to  be  dismissed  in  certain  cases,  471. 
appeals,  when  delivered,  471. 

if  judgment  of  justice  affirmed,  judgment  to  be  rendered 
against  party  and  surety,  471. 

when  execution  to  be  enforced  against  surety,  471. 

when  surety  to  have  judgment  against  principal,  472. 

no  appeal  allowed  until  appellant  pay  costs,  472. 

if  judgment  of  justice  reversed,  court  to  award  restitu- 
tion of  amount,  472. 

property  exempt  from  execution,  472. 

execution  may  issue  any  time  within  five  years,  except 
when,  &c.,  472. 

what  execution  shall  command  officer,  472. 

amount  of  debt  and  costs  to  be  indorsed  on  execu- 
tion, 473. 

renewal  of  execution,  473. 

garnishees,  473. 

officer  shall  receive  all  money  tendered  him,  and  en- 
dorse same  on  execution,  giving  receipt,  478. 

original  judgment  shall  remain  good  in  favor  of  per- 
son entered  as  bail,  478. 
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execution,  what  to  state,  474. 

must  direct  officer  to  make  return  within  thirty  days,  474. 
joint  debtors,  474. 

constables  liable  to  party  in  whose  favor  execution  is 
issued  in  certain  cases,  474. 

when  an  execution  returned  unsatisfied,  justice  to  com- 
mence action  on  undertaking,  475. 

person  against  whom  judgment  is  rendered  may  have 
stay  by  entering  into  undertaking,  475. 

when  and  for  what  time  stay  shall  be  granted,  475. 

stay  as  to  surety,  476. 

no  stay  to  be  allowed  in  certain  cases,  475. 

execution  recalled,  when,  476. 

when  surety  removes  into  another  county  or  state,  470. 
when  may  file  affidavit,  476. 
not  to  be  discharged  from  liability,  476. 
when  judgment  debtor  enters  into  further  undertaking, 
&c.,  476. 

when  undertaking  is  insufficient,  477. 
when  party  may  have  change  of  venue,  477. 
costs  paid  by  party  asking  lor  change,  478. 
what  costs  to  be  taxed,  and  to  whom,  478. 
officer  to  give  notice  of  sale,  478. 
officer  to  sell  to  highest  bidder,  478. 
no  officer  shall  purchase,  478. 
petition  to  be  tiled,  478. 

petition  must  be  sworn  to  and  must  state,  479. 
plaintiflT  to  execute  bond,  479. 
amount  of  bond,  479. 
conditions,  479. 

justice  to  issue  writ  and  what  to  state,  479. 
officer  to  take  possession  of  property,  479. 
when  third  person  claims  property,  480. 
if  property  cannot  be  obtained,  480. 
when  defendant  shall  recover  damages,  480. 
when  property  removed  to  another  county,  how  to  pro- 
ceed, 480. 

when  writ  cannot  be  executed,  justice  may  compel  at- 
tendance of  defendant,  480. 
when  officer  to  return  writ,  and  what  to  state  therein,  48a 
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property  to  be  delivered  to  plaintiflF  on  payment  of 

costs,  480, 
what  judgment  shall  determine,  480. 
what  party  entitled  to  possession  of  property  may 

have,  481.  • 
when  property  is  concealed  or  removed,  481. 
who  entitled  to  proceed  by  attachment,  481. 
aflSdavit  to  be  filed,  and  what  to  state,  481. 
when  writ  of  attachment  returnable,  482. 
form  of  writ,  482. 
how  writ  to  be  executed,  482. 

defendant  may  obtain  possession  of  property,  how^ 
482. 

perishable  property,  what  to  be  done  with  it,  483. 
compensation  of  officer  for  keeping  property,  483. 
form  of  notice,  483. 
fifteen  days'  notice,  484. 

defendant  failing  to  appear,  default  may  be  entered,  484. 
bond  to  be  executed  before  execution  shall  issue,  484. 
proceedings  in  attachment,  484. 
when  and  how  attachment  dissolved,  484. 
proceedings  when  attachment  is  dissolved,  484. 
property  attached  in  hands  of  third  person  may  be  re- 
tained by  giving  security,  485. 
property  sold  as  in  other  cases,  485. 
return  day  of  attachment,  485. 

where  several  writs  against  same  person  how  exe- 
cuted, 4b5. 

orders  of  lien  of  attachment,  485. 

summoning  person  or  corporation  as  garnishee,  486. 

how  writ  and  notice  served  upon  garnishee,  4S6. 

garnishee  shall  appear  and  answer  under  oath,  486. 

garnishee  may  pay  money  owing  to  defendant  to  con- 
constable  having  writ,  486. 

if  garnishee  do  not  appear  and  answer  he  may  be  pro- 
ceeded against  for  contempt,  &c.,  4^6. 

order  of  justice,  486. 

if  garnishee  fail  to  comply  with  order  of  justice,  plaio^ 
tiff  may^  proceed  as  in  other  actions,  487. 
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as  to  final  judgment  against  garnishee,  costs  and  dis- 
charge, 487. 

when  judgment  is  rendered  for  defendant,  attachment 

shall  be  discharged,  487. 
how  judgment  satisfied  when  rendered  for  plaintiff,  488. 
when  justice  may  order  constable  to  repossess  himself 

of  attached  property,  488. 
when  attached  property  is  claimed  by  another  person, 

validity  of  claim  may  be  tried,  488. 
when  several  attachments  are  executed  on  same  prop  • 

erty,  justice  may  determine  amounts  and  priorities 

of  same,  488. 
return  of  officer,  488. 

a  writ  of  attachment  binds  property  from  time  of  ser- 
vice, 488. 

property  to  be  released,  how,  489. 

justice  shall  certify  proceedings  to  district  court 
when,  489. 

when  justice  may  adjourn  trial,  and  how  long,  489. 
how  trial  may  be  acyourned  upon  application  of  either 
party,  490. 

acyoumment  may  be  had  for  more  than  thirty  days, 

but  not  exceeding  ninety,  490. 
who  may  act  as  arbitrators,  how  summoned  and  their 

fees,  490. 

arbitrators  shall  hear  cause  and  make  award,  491. 
Judgment  rendered  on  such  award  shall  conclude  rights 

of  parties,  unless,  &c.,  491. 
justice  may  set  aside  award  for  fraud  and  try  the  cause 

de  novOj  491. 

where  appeal  allowed  from  judgment  rendered  on 
award,  491. 

district  court  may  set  aside  award  for  fraud  and  try 
cause,  491. 

If  not  fraud,  court  shall  render  judgment,  492. 
proceedings  on  trial  of  right  of  property,  494. 
how  justice  proceed  when  property  belongs  to  claim- 
ant, 492. 

claimant  fails  to  establish  right,  judgment  rendered 
against  him,  492. 
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jurisdiction  of  justice,  492. 

whom  proceeding  may  be  had  against,  402. 

judgments,  498. 

three  days'  notice  given,  493. 

when  summons  issue,  what  to  state,  498. 

what  summons  shall  state  and  how  served,  493. 

if  defendant  fails  to  appear  justice  shall  try  cause,  493. 

when  continuance  granted  for  more  than  eight  days,  494. 

when  justice  shall  try  cause,  &c.,  494. 

jury,  494. 

verdict,  494. 

justice  shall  enter  verdict  and  render  judgment,  494. 
exceptions  taken  by  either  party,  494. 
justice  shall  issue  execution  on  judgment  of  restitu- 
tion, 494. 
form  of  execution,  494. 

officers  shall  execute  same  within  ten  days,  etc.,  495. 
constables  ministerial  officers,  496. 
duties  of  constables,  495. 
powers  and  duties,  496. 

shall  note  on  process  the  time  of  receiving,  496. 

when  constable  not  to  return,  not  found,  496. 

duties  of  constable  in  criminal  matters,  496. 

authority  of  constables,  496. 

duty  of  constable  when  he  commits  to  jail,  496. 

constable  to  pay  over  all  money,  &c.,  496. 

when  liable  to  penalty,  497.  • 

when  justice  may  punish  for  contempt,  497. 

punishment  for  contempt,  497. 

no  person  fined  for  contempt  until  he  has  an  opportu- 
nity to  be  heard,  497. 

if  offender  be  present  he  may  be  summarily  ar- 
raigned, 497. 

form  of  warrant  for  contempt,  497. 

on  conviction  justice  shall  make  up  record  of  proceed- 
ings, Ac.,  498. 

witness  committed  for  rinsing  to  be  sworn,  498. 

what  order  shall  specify,  499. 

justice  adjourn  the  case  until  witness  testify,  499. 

when  i>erson  guilty  of  contempt  and  subject  to  fine,  490. 
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suTnmons  issued  by  justice  to  be  entirely  filled  up,  499. 
when  judgment  rendered  for  costs,  execution  may  is- 
sue, 499. 

when  justice  not  required  to  act,  499. 

who  to  receive  books  of  deceased  justice,  500. 

district  court  may  compel  justice  to  deliver  books  to  his 

successor,  500. 
justice  refusing  to  deliver  may  be  committed  to  jaiKSOO. 
when  justice  shall  forfeit  his  oflBce,  500. 
courts  of  justice  shall  be  public,  500. 
justice  -must  deposit  with  successor  his  docket  And 

books,  &c.,  500. 
where  no  successor  elected,  501. 

authority  of  justice  with  whom  docket  is  deposited,  601. 

what  papers  to  be  filed  in  cases  of  actions  on  bonds, 
promissory  notes,  &c.,  501. 

justice  must  not  purchase  any  judgment,  502. 

no  imprisonment  for  debt,  ,502. 
FormSy  502. 

of  summons,  502. 

of  execution,  503. 

of  writ  of  replevin,  503. 

of  subpoena,  504. 

of  venire  for  jury,  504. 
Criminal  CdseSj  504, 

justices  jurisdiction,  504. 

justices  power,  505. 

form  of  complaint,  505. 

justice  to  file  complaint,  506. 

justice  to  issue  warrant,  506. 

duty  of  officer  to  arrest,  506. 

charge  must  be  read  to  accused,  506. 

name  of  accused  must  be  ascertained,  506. 

what  plea's  defendant  may  plead,  506. 
!       justice  may  try  issue  when,  506. 

proceedings  if  change  of  venue  applied  for,  606. 

defendant  may  have  jury,  507. 

justice  to  direct  disinterested  person  to  strike  out 

names,  when,  507. 
duty  of  officer  receiving  venire  to  summons  jury,  507. 
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proceedings  when  venire  returned,  507. 
challenges,  507. 

when  officer  to  be  punished  for  contempt,  507. 

six  jurors  constitute  jury,  607. 

jurors  oath  and  duty,  508. 

when  jury  to  retire  with  sheriff,  50S. 

sheriff's  oath,  508. 

manner  of  delivering  verdict,  508. 

jury  must    be  kept  together  until  agieed,  except 
when,  508. 

duty  of  justice  if  jury  discharged  without  agreeing,  508. 

duty  of  justice  if  defendant  is  found  guilty,  508. 

what  judgment  may  state,  508. 

defendant  discharged  when  acquitted,  509. 

when  prosecuting  witness  liable  for  gosts,  509. 

justice  to  make  certificate  of  conviction,  609. 

where  and  when  certificate  of  conviction  to  be  filed,  609. 

who  shall  execute  judgment,  509. 

defendant  committed  for  not  paying  fine,  509. 

justice  to  give  receipts  when  fine  paid,  509. 

appeals,  509. 

justice  to  inform  defendant  of  his  right  to  ai)peal,  509. 
justice  to  fix  bail,  510. 
form  of  undertaking,  510. 
qualifications  of  bail,  610. 
who  may  take  bail,  510. 
material  witnesses  may  give  bail,  510. 
position  of  cause  in  case  of  appeal,  fill, 
no  appeal  to  be  disowned,  511. 
certain  proceedings  to  be  had  in  district  court,  511. 
what  offenses  tried  and  punished  summarily,  511. 
when  offense  committed  in  presence  of  justice,  511. 
breach  of  recognizance,  how  certified,  512. 
proceedings  of  justice  when  he  has  not  final  jurisdi<l- 
tion,  512. 

who  shall  be  summoned  in  criminal  cases,  512. 
justice's  duty  in  case  of  conviction,  512. 
when  judgment  affirmed  in  district  court,  512. 
when  trial  continued,  512. 
security  for  costs,  512. 
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lines  go  to  school  fand,  612. 

where  party  fails  to  pay  fine,  513. 

when  property  is  not  exempt,  613. 

preliminary  examination,  613. 

justice  shall  cqmpel  attendance  of  witnesses,  613. 

shall  inquire  publiply  into  accusation,  613. 

when  justice  shall  commit  accused,  613. 

when  receive  bail,  614. 

accused  shall  remain  in  custody  until  when,  614. 
FormSj  614. 

of  warrant,  614. 

of  certiiicate  of  conviction,  616. 

of  execution,  616. 

of  order  to  bring  up  prisoner,  616. 

of  commitment  upon  sentence,  616. 

of  commitment  after  arrest  and  before  trial,  610. 

of  commitment  where  justice  finds  he  has  not  jurisdio- 

tion,  617. 
certain  acts  repealed,  617. 


LIBEL,  10. 

LIBRARY,  649. 

secretary  of  Territory  to  have  charge  of  libraryi  660. 

LIEN,  303. 
LOAN,  180. 

MARRIED  WOMEN,  618. 

when  married  women  may  make  contracty  618. 


LEGACIES,  117. 

LEGISLATIVE  ASSEMBLY. 

number  of  members  from  3d  district,  3. 


do  do       do  6th    do  3. 

do  do       do   of  council,  6. 

do  do       do   of  house,  6. 


first  district  representation,  6. 

second  do  do  6. 

third    do  do  6. 

fourth  do  do  6. 

fifth     do  do  6. 

sixth    do  do  6. 

seventh  do  do  6. 
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MARRIED  WOMEN— am^^7^^^^^. 
order  of  judge,  519. 

husband  not  liable  for  wife's  contract,  519. 
what  rights  this  act  not  to  effect,  519. 

MARRIAGE,  12. 

MASTER,  31, 196. 

MATES  AND  SEAMEN,  201. 

MAXIMS  OP  JURISPRUDENCE,  378,  379,  380. 

MECHANICS  LIEN,  323. 

MEMORIALS,  (see  page  584;  for  titles  to  memorials  see  table 
of  contents.) 

MINORS,  10. 

MORTGAGE,  309. 

NAVIGATION,  71. 

NEGOTIABLE  INSTRUMENTS,  325. 

NUISANCE,  375. 

definition  of,  376.  . 

liabilitj''  of  si^ccessive  orders,  376. 

public  nuisances,  376. 

lapse  of  time  does  not  legalize,  377. 

remedies,  377. 

how  abated,  377. 

private  nuisances,  remedies,  377. 

when  notice  is  required,  378. 

OBLIGATIONS,  127. 

obligations  defined,  137. 
obligations  interpreted,  128. 
joint  or  several,  128. 
when  joint,  129. 
when  conditional,  129. 
kinds  of  condition,  129. 
unlawful  conditions,  130. 
alternative  obligations,  130. 
right  of  selection,  130. 
nullity,  131. 

transfer  of  obligations,  131. 
81 
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covenants  moving  with  land,  132. 

who  are  bound  by  covenants,  132. 
Extinction  of  Ohligotiom^  133. 

performance,  133. 

payment,  134. 

offer  of  performance,  135. 

by  whom  made,  135. 

to  whom  made,  136. 

when  made,  136. 

conditional  offer,  136. 

ability  and  willingness,  137. 

production  of  thing,  137. 

written  receipt,  137. 

title,  custody,  etc.,  137. 

prevention  of  performance,  effect,  138. 

effect  of  refusal,  139. 
Accord  and  Satisfaction^  139. 

both  defined,  139. 
Novation^  140. 
Release  J  141. 
Contracts,  142. 

contract  defined,  142. 

essential  elements,  143. 

parties,  consent,  etc.,  143. 

apparent  consent,  144. 

duress  defined,  144. 

menace,  fraud,  undue  influence,  145. 

mistake,  146. 

manner  of  communicating  acceptance,  146. 
performance  of  conditions  of  acceptance,  147. 
revocation  of  proposal,  147. 
object  of  a  contract,  148. 
when  contract  void,  148. 
Consideraiion,  148. 

lawfal  consideration,  etc.,  149. 
contracts  how  created,  150. 
express  or  implied,  150. 
what  must  be  written,  150. 
seal,  151. 
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contracts,  how  interpreted,  151. 
writing  when  disregarded,  152. 
words,  how  understood,  152. 
law,  circumstances,  etc.,  153. 
repugnancies  and  inconsistencies,  153. 
what  implied,  154. 

Unlawful  Contracts^  155. 
exceptions,  155. 
wha't  contracts  void,  155. 
what  contracts  void,  156. 

Contracts  Tiow  ExtiTiguisJied^  156; 

Rescission^  157. 

when  party  may  rescind,  157. 
how  effected,  157. 
alteration  of  contract,  158. 
cancellation,  158. 

Obligaiiom  Imposed  hy  Law^  159. 
deceit,  what,  159$ 
responsibility  for  willful  acts,  160. 

Sole,  161. 

definition  of,  162. 
Agreemeffds  for  Sale,  163. 

form  of  covenants,  163. 
Form  of  iTie  Contract,  164. 

Rights  of  Seller,  165. 

before  delivery,  165. 

delivery,  166. 

transportation,  166. 
Warranty,  167. 

warranty,  168. 
Rights  of  Buyer,  169. 

price,  inspection  of  goods,  etc.,  169. 
Sale  hy  Auction,  169. 

manner  of  sale,  170. 

by-bidding,  170. 
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JSxchange,  171. 

definition  of,  171. 
Depositj  172. 

kinds  of  deposit,  172. 

obligations  of  depositary,  173. 

deposit  for  keeping,  174. 

liability  for  damage,  175. 

sale  of  thing,  175. 

gratuitous  deposit,  176. 

degree  of  care,  176. 

deposit  for  hire,  177. 

compensation,  177. 

termination,  177. 

liability  of  inn-keepers,  178. 

finding,  178. 

obligations  of  finder,  179. 
finder  may  sell,  manner  of,  179. 
deposit  for  exchange,  180. 
Loarij  180.  , 

loan  defined,  181. 

responsibility  of  borrower,  181. 

when  lender  may  require  return,  182. 

loan  for  exchange,  182. 

title  of  property  lent,  183. 

loan  of  money,  183. 

how  repaid,  183. 

legal  interest,  184.  ^ 
illegal  interest,  recoverable,  184. 
ffiringy  185. 

definition  of  hiring,  185. 
degree  of  care  of  hirer,  185. 
must  repair  injuries,  186. 
when  letter  may  terminate,  186. 
when  hiring  terminates,  186. 
hiring  of  real  property,  187. 
term,  when  no  limit  is  fixed,  187. 
notice  to  quit,  rent,  etc.,  188. 
hiring  of  personal  property,  188. 
charter  party  defined,  189. 
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Service,  190. 

employment  defined,  190. 

employers  obligations,  191. 

employees  obligations,  191. 

employees  obligations,  192. 

contract  to  be  limited,  192. 

duties  of  employers,  192. 

degree  of  skill,  193. 

duty  to  account,  193. 

preference  to  whom  given,  193. 

responsibility  for  negligence,  194. 

termination  of  employment,  194. 

compensation,  etc.,  195. 
Master  and  Servanty  196. 

servant  defined,  196. 

time  of  service,  197. 

when  may  be  discharged,  197. 
Agents,  197. 

responsibility,  etc.,  198. 
Fojdors,  defined,  198. 
Shipmasters,  how  appointed,  199. 

pilots,  200. 

power  of  masters,  200. 
care  and  diligt^nce,  200. 

Mates  and  Seamen,  201. 

definition,  powers  and  duties,  201. 

wages,  202. 

disabled  seamen,  202. 

death  on  voyage,  203. 

theft,  etc.,  203. 
SM^ps  Managers,  defined,  203. 

duties  of,  203. 

compensation,  204. 

salvage,  204. 
Carriage,  205. 

contract  of,  205. 
kinds  of,  205. 
obligations  of,  206. 
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carriers  of  persons,  206. 
general  duties,  vehicles,  speed,  etc.,  207. 
carriage  of  property,  208. 
freight  defined,  208. 
carriers  obligations,  209. 
bill  of  lading,  210. 
freightage,  211. 
carrier's  lien,  212. 

jettison  and  general  average,  what,  213. 
loss,  how  borne,  213. 
carriage  of  messages,  214. 
common  carriers,  215. 
duties,  liabilities,  215. 
compensation,  contracts,  etc.,  216. 
carriers  of  persons,  216. 
obliged  to  carry  luggage,  217. 
liens  on  luggage,  217. 
ejection,  217. 
carriers  of  property,  218. 
liability,  218. 
duty  of  consignor,  219. 
other  duties  of  carrier,  219. 
carriers  of  messages,  220. 
Trust,  221. 

trust  classified,  222. 
trustee,  222. 

obligations  of  trustee,  223. 

when  trustee  guilty  of  fraud,  224. 

obligations  of  third  persons,  225. 

trusts  for  benefit  of  third  persons,  226. 

who  are  trustees,  226. 

how  appointed,  226. 

obligations  of,  227. 

powers  of,  228. 

rights  of,  229.  • 

termination  of  trust,  229. 

discharge  of  trustee,  230. 

removal  of  trustee,  230. 

new  trustees,  230. 

survivorship,  231. 
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Agmcy^  231. 

agency  defined,  232. 
authority  of  agents,  233. 
form  of  authority,  234. 

when  agent  has  p6wer  to  disobey  instructions,  235. 
principal,  how  effected  by  agents  acts,  236. 
rights  of  persons  who  deal  with  agent,  236. 
agents  obligations  to  third  persons,  237. 
when  agent  can  delegate  powers,  238. 
authority  of  sub  agent,  238. 
termination  of  agency,  239. 
particular  agencies,  auctioneers,  240. 
factors,  shipmasters,  241. 
ship's  manager's,  243. 

Partnerslnp^  243. 

what  constitutes  partnership,  244. 
partners  of  a  ship,  244. 
partnership,  how  formed,  244. 
property  of  partnership,  245. 
interest  of  partner,  245. 

agreement  to  divide  profits  implies  agreement  to  divide 

losses,  245. 
provision  for  payment  of  debts,  245. 
partnership  property  defined,  245. 
obligations  of  partners,  246. 
liability  of  partners,  246. 
when  not  entitled  to  compensation,  246. 
partner  may  renounce  partnership,  247. 
effect  of  renunciation,  247. 
a  general  partnership,  247. 
powers  and  authority  of  partners,  248. 
what  acts  partner  may  not  do,  248. 
mutual  obligations  of,  249. 
in  what  business  partner  may  not  engage,  249. 
in  what  he  may,  249. 
must  account  to  firm,  249. 
liability  of  partners,  249. 
to  third  persons,  250. 
partnership,  how  terminated,  250. 
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duration  of,  250, 
total  dissolution,  250. 
partial  dissolution,  251. 
Hotice  of  termination,  251. 
notice  by  change  of  name,  251. 
liquidation,  252. 
powers  after  dissolution,  252. 
powers  in  liquidation,  252. 
fictitious  names,  253. 
foreign  partnership,  253. 
what  must  be  published,  253. 
county  clerk  shall  keep  record,  254. 
what  shall  be  evidence,  254. 
special  partnership,  254. 
how  formed,  255. 

constitution  of  and  certificate,  255. 
certificate  to  be  filed,  255. 
affidavit  to  be  filed,  256. 
publication  of  certificate,  256. 
affidavit  of  publication,  256. 
renewal  of  special  partnership,  256. 
powers,  rights,  and  duties  of  partners,  257. 
firm  name,  257. 

loans  of  special  partner  to  firm,  257. 
may  draw  profits,  &c.,  257. 
certain  transfers  void,  258. 
liability  of  partners,  258. 
when  special  partner  becomes  general,  258. 
alteration  and  dissolution,  259. 
purchaser  of  special  partners  interest,  260. 
Insv/rancej  260. 

insurance  defined,  261. 
what  may  be  insured,  261. 
usual  kinds  of  insurance,  262. 
parties  to  contract  of  insurance,  262. 
who  may  insure,  262. 
assignment  of  thing  insured,  262. 
insurable  interest,  263. 
what  is  not  insurable,  263. 
effect  of  transfer,  264. 
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where  insured  dies,  264. 

concealment,  its  effect,  265. 

what  must  be  disclosed,  265. 

representation,  what,  266. 

representation  as  to  future,  267. 

falsity,  its  effect,  267. 

the  policy  of  insurance,  268. 

whose  interest  is  covered,  268. 

insurance  by  agent,  268. 

part  owner,  268. 

transfer  of  thing  insured,  269. 

valued  policy  and  running  policy,  269. 

agreement  not  to  transfer,  269. 

warrantees,  270. 

what  statement  in  policy  expresses  warranty,  270. 

what  acts  avoid  policy,  271. 

premium,  when  earned,  271. 

return  of  premium,  271. 

over  insurance,  272. 

loss,  272. 

excepted  perils,  273. 
negligence  and  fraud,  273. 
notice  of  loss,  273. 
proofs,  273. 
waiver  of  delay,  274. 
double  insurance,  274. 
reinsurance,  274. 

original  insured  has  no  interest,  275. 

marine  insurance,  275. 

definition  of  marine  insurance,  276. 

who  has  insurable  interest  in  wife,  276. 

effect  of  bottomry,  277. 

freightage,  277. 

insurable  interest  of  charterer,  277. 
infonnation  must  be  communicated,  277. 
presumption  of  loss,  278. 
representations,  278. 
intentional  falsity,  278. 
implied  warrantees,  279. 
when  seaworthiness  must  exist,  279. 
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neutral  papers,  280. 
voyage  and  dt?viation,  280. 
what  exonerates  insurer,  281. 
loss,  281. 

definition  of  total  and  partial  loss,  281. 
constructive  loss,  282. 
insurance  on  cargo,  282. 
when  entitled  to  payment,  282. 
insurance  against  total  loss,  282. 
abandonment,  283. 
when  insured  may  abandon,  283. 
notice  of  abandonment,  284. 
waiver  of  formal  abandonment,  284. 
^acc43ptance,  285. 
'omission  to  abandon,  285. 
measure  of  indemnity,  285. 
partial  loss,  286. 
valuation  apportioned,  286. 
*  estimation  under  open  policy,  286. 
arrival  of  thing  damaged,  287. 
general  average,  287. 
one  third  new  for  old,  287. 
fire  insurance,  288. 
alteration,  288. 
acts  of  insured,  288. 
life  and  health  insurance,  289. 
insurable  interest,  289. 
notice  of  transfer,  289. 
indemnity,  290. 
rules  for  interpreting,  290. 
bail  defined  and  how  regulated,  291. 

Qwaraidy^  292. 

guaranty  defined,  292. 
creation  of  guaranty,  293. 
to  be  written,  293. 
acceptance  of  guaranty,  294. 
interpretation,  294. 
recovery,  295. 
quarantor's  liability,  295. 
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how  construed,  295, 
continuing  guaranty,  296. 
exoneration  of  guarantees,  296. 
void  promises,  297. 

delay  of  creditor  does  not  discharge,  297. 
effect  of  discharge  of  principal,  297. 
suretyship,  298. 
who  are  sureties,  298. 
liability,  299. 

when  surety  exonerated,  399. 

when  discharged,  299. 

right  of  sureties,  299. 

principal  bound  to  reimburse  surety,  300. 

property  of  principal  must  be  first  taken,  301. 

rights  of  creditors,  301. 

letter  of  credit,  302. 

liability  of  writer,  302.  ^* 

when  notice  to  writer  necessary,  302. 

303. 

lien  defined,  303. 
C  *  general  and  special  liens,  304. 
creation  of  liens,  304. 
lien  on  future  interest,  304. 
lien  how  may  be  created,  305. 
lien  transfers,  305. 
extent  of  lien,  305. 

right  ol  creditor  not  effected  hy  lien,  305. 

priority  of  liens,  306. 

order  of  resort  to  different  funds,  306. 

redemption,  307. 
,     jights  of  lienor,  307. 
'^^  .  {extinctions  of  liens,  308. 

lapse  of  time  will  not  extinguish,  308. 

when  restoration  extinguishes,  308. 

Moiigage^  309. 

transfer  of  interest'when  deemed  a  mortgage,  310. 
power  of  sale,  310. 

foreclosure,  311.  V 
mortgage  of  real  projjerty,  811. 
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mortgage  on  land  inherited,  311, 

how  recorded,  312. 

discharge  of  records,  312. 

certificate  of  discharge,  312. 

personal  property  mortgaged,  813. 

foreclosure,  313. 

must  be  fil^d,  313. 

filing  renewed,  314. 

where  mortgage  upon  yessels,  314. 

what  to  be  disregarded)  316. 

pledge,  315. 

when  contract  is  to  be  deemed  a  pledge,  316. 

lienor  may  pledge  property,  316. 

obligations  of  pledge  holder,  317. 

when  pledgor  may  sell,  317. 

notice  to  pledgor,  317. 

manner  of  sale,  318. 

surplus,  how  disposed  of,  318. 

BM(mry,  319. 

definition  of,  319. 

when  master  may  hypothecate  ship  and  freight,  319. 
rate  of  interest  and  rights  of  lender,  320. 
bottomry  lien,  how  lost,  320. 
priority  of  bottomry  liens,  390. 

Jtapondentiaj  321. 

by  owner  and  by  master,  321. 
obligations  of  ship  owner,  321. 
other  liens,  322. 
when  lien  is  waived,  322. 
lien  for  services,  323. 

factor's,  banker's,  shipmaster's,  seamen's,  officer's 


torney's  judgment  and  mechanic's  liens  define^' 


Stoppage  in  tramitj  324. 

insolvency  of  consignor,  324. 
stoppage  how  effected,  324. 

MegotiabU  InstrummtSj  326. 

definition  of  negotiable  instmrnentBi  996. 
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what  to  contain,  &c.,  836. 
different  classes,  826. 
interpretation,  327. 
fictitious  payee,  827. 

Indorsement^  328. 

agreement  to  indorse,  328. 

kinds  of  indorsement,  328. 

indorser,  when  liable,  329. 

rights  of  indorser,  329. 

presentment  for  payment,  330. 

how  made,  331. 

apparent  maturity,  381. 

dishonor,  332. 

notice,  by  whom  given,  333. 

how  served  after  death  of  indorser,  338. 

notice  of  dishonor,  effect  off,  334. 

notice  of  dishonor,  when  excused,  335. 

delay  when  execused,  335. 

waiver  of  protest,  335. 

when  obligation  extinguished,  336. 

BiUg  of  Exchcmge^  336. 

when  payable,  337. 

days  of  grace,  337. 

presentment  for  acceptance,  338. 

joint  drawees,  338. 

acceptance,  how  made,  339. 

what  acceptance  suflScient,  339. 

effect  of  promise  to  accept,  340. 

acceptance  for  honor,  340. 

how  made  and  enforced,  341. 

presentment  for  pa3rment,  341. 

excuse  of  presentment  and  notice,  842. 

foreign  bills,  343. 

protest,  how  made,  343. 

how  given,  343. 

waiver  of  protest,  344. 

rate  and  estimation  of  damages,  844. 
Ptommissory  Notes^  345. 
Cheqaesy  843. 
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Bonds,  bank  notes  and  certificates  of  deposit,  346. 
parties  may  waive  provisions  of  code,  346. 

ORGANIZING  COUNTIES,  410. 

PARENT  AND  CHILD,  23. 

PARTNERSHIP,  243. 

PersoTiSyS.  / 

definition  of  minor,  adult  and  unborn  child,  8. 
who  are  of  unsound  mind,  8. 
*   custody  of  minors,  &c.,  how  regulated,  8. 
powers  of  minors,  9. 
minor  may  disaffirm  contract,  9. 
when  contract  may  not  be  disaffirmed,  9. 
when  obligations  may  not  be  disaffirmed,  9. 
what  person  has  no  power  to  contract,  9. 
partially  insane  person  may  contract  when,  9. 
when  he  cannot  contract,  9. 
may  make  will,  when,  9. 
minors  liable  for  wrongs  committed,  9. 
not  subject  to'  damages,  when,  10. 
how  minor  can  enforce  his  rights,  10. 
rights  of  Indians,  10. 
Indians  cannot  vote,  &c.,  19. 

'PERSONAL  RELATIONS,  12. 
marriage  defined,  12. 
consent  to  marriage^  how  manifested,  13. 
consent  to  marriage,  how  proved,  13. 
who  may  consent  to  marriage,  13. 
consent  must  be  to,  what,  13. 
incestuous  marriage,  what,  13. 
marriage  void,  when,  13.' 
when  subsequent  marriage  void,  13. 
rights  of  marriage  not  lestored  by  pardon  from  impris- 
onment, 13. 
when  Indians  lawfully  married,  13. 
what  provisions  of  code  do  not  apply  to  marriage,  14. 
promise  of  marriage  subject  to  what  rules,  14. 
marriage,  by  whom  solmeni^ed,  14. 
form  of  marriage,  14.  .  ^* 
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what  must  be  ascertained  by  person  solemnizing  mar- 
riage, 14.  ; 

person  solemniziqg  mamage  must  enter  certain  liacts  in 
a  book,  15. 

person  solemnizing  marriage  to  give  certificate,  15. 
certificate,  what  to  contain,  15.  . 
•  certificate  may  be  filed,  where,  15. 
register  to  record  certificate,  15.  , 
what  entry  must  specify,  15. 
certificate  must  be  authenticated,  15. 
certificate  evidence  of  marriage,  16.  . 
marriage  may  be  annulled,  when,  16. 
marriage  annxdled^  17. 

who  and  for  what  cause  application  may  be  made  to 

annul  marriage,  17. 
illegitmate  children  to  succeed,  when,  18. 
custody  of  children,  to  whom  awarded,  18. 
judgment  of  nullity  of  marriage  evidence  of  nuUi^iy, 

when,  18. 
marriage,  when  disolved,  18. 
divorce  for  adulteiy,  when,  18. 
divorce  for  adultery,  19. 
divorce  for  adultery,  when  denied,  19. 
when  legitimacy  of  children  not  effected,  19. 
when  legitmacy  is  effected,  19. 
innocent  party  may  re-marry,  19. 
when  husband  and  wife  may  separate,  20. 
for  what  cause  may  separate,  20. 
when  separation  denied,  20. 
relief  adjudged  though  separation  be  denied,  20. 
revocation  of  judgment  of  separation,  20. 
when  wife  inhabitant  of  Territory,  21. 
husband  required  to  support  wife,  when,  21.. 
court  give  direction  for  custody  of  children,  21. 
when  court  may  compel  husband  to  support  wife  .after 


divorce,  21.  * 
to  support  children  also,  21. 

court  may  require  husband  to  give  security,  when,  21. 
nature  of  contract  between  husband  and  wife,  22. 
husband  head  of  the  family,  22. 
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powers  of  husband,  32. 
duty  of  wife,  22. 

husband  must  provide  support,  22. 
wife  to  assist,  when,  22. 

not  to  hafe  interest  in  each  other's  property,  22. 

either  husband  or  wife  may  make  contracts,  22. 

cannot  change  their  legal  relations  by  contract,  22. 

mutual  consent  a  consideration,  when,  22. 

may  hold  property  together,  23. 

when  husband  liable  for  wife's  support,  23. 

when  not  liable,  23. 

when  children  legitimate,  24. 

legitimacy  disputed,  by  whom,  24. 

parent  to  support  child,  when,  24. 

father  entitled  to  services  of  minor,  when,  24. 

mother  entitled  to  service  of  minor,  when,  24. 

mother  entitled  to  services  of  illegitimate  minor,  24. 

jPofent  and  childj  24. 

parent  may  have  allowance  of  child's  propertjp 
when,  24. 

parent  has  no  control  over  property  of  child,  24. 
abuse  of  parental  authority  cognizable  by  the  court,  24. 
when  child  free  from  parent,  24. 
when  authority  of  parent  ceases,  26. 
proceedings,  when  parent  dies,  for  support  of  child,  2S. 
poor  person,  who  to  maintain  him,  25. 
adult  child's  promise  binding  when,  25. 
when  parent  liable  for  support  of  child,  25. 
when  parent  not  bound  for  support  of  child,  26. 
when  husband  not  bound  to  support  wife's  children,  3S. 
right  of  parent  to  relinquish  child's  services,  25. 
when  minor  entitled  to  receive  his  own  wages,  26. 
when  parent  may  change  residence  of  child,  26. 
when  court  may  award  custody  of  child  to  mother,  96. 
Mdoptiorij  26. 

who  may  be  adopted,  26. 

age  of  person  adopting,  26. 

husband  cannot  adopt  without  wife's  consent,  27. 

child  cannot  be  adopted  without  parents  consent,  27. 
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when  consent  of  child  necessary,  27. 
proceedings  in  case  of  adoption,  27. 
duty  of  probate  judge,  27. 
name  of  adopted  child,  27. 

parents  relieved  of  responsiblity  for  adopted  child,  27. 
when  father  adopts  illegitimate  child,  27. 

Ouardian  and  Ward, 
guardian  defined,  28. 
ward  defined,  28. 
general  guardian,  what,  28. 
special  guardian,  what,  28. 
,  in  what  cases  a  guardian  may  be  appointed,  28. 
who  may  appoint  guardian,  28. 
no  power  as  guardian  proper  unless  appointed,  29. 
district  court  and  probate  judge,  may  appoint,  29. 
when  district  court  may  appoint,  29. 
jurisdiction  of  appointing  power,  29. 
in  appointing  guardian,  officer  how  guided,  29. 
powers  of  guardian,  29. 
duties  of  guardian  respecting  the  person,  29. 
duties  of  guardian  respecting  the  estate,  30. 
relation  of  guardian  and  ward,  30. 
court  to  control  guardian,  when,  .30. 
when  joint  guardian  dies,  power  continues  to  sur- 
vivor, 30. 

removal  of  guardian,  for  what  cause,  30. 
when  power  of  guardian  appointed  by  parent  super- 
ceded, 30. 

when  power  of  guardian  appointed  by  court  superce- 
ded, 30. 

ward  may  settle  with  guardian,  when,  31. 
release  valid,  in  what  cases,  31. 
when  guardian  entitled  to  discharge,  31. 
probate  judge  may  order  confinement  of  insane  per- 
sons, 31. 

person  alleged  to  be  insane  may  demand  investiga- 
tion, 31. 
Master  and  Sei^vant^  31 

minors  may  become  apprenticed,  32. 
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father  or  mother  mnst  give  consent,  32, 
if  parents  are  dead,  guardian  to  give  consent,  3:2. 
consenting  party  not  liable  for  breach  of  apprentice- 
ship, 32. 

pauper  children  to  be  apprenticed,  32. 
when  child  of  Indian  woman  can  be  bound,  33. 
age  of  apprentice  to  be  inserted  in  indenture,  33. 
pecuniary  consideration  to  be  stated,  83. 
what  apprentice  must  be  taught,  33. 
officer  executing  indenture  must  file,  what,  33. 
immigrant  minor  may  bind  himself,  33. 
minor  must  acknowledge  indenture,  33. 
.  master  may  assign  indenture,  38. 
indenture  not  binding,  when,  34. 
duty  of  overseers  of  the  poor  respecting  apprenti- 
ces, 34. 

when  apprentice  willfully  absents  himself,  penalty,  34. 
limit  of  penalty,  34. 

apprentice  not  bound  by  certain  agreements,  34. 

no  person  may  exact  from  apprentice  consideration,  in 

what  cases,  34. 
penalty  where  consideration  has  been  exacted,  5i4. 
when  an  indenture  may  be  assigned,  34. 
when  apprentice  refuses  consent,  34. 

PERSONAL  RIGHTS,  10. 

persons  have  right  to  protection,  10. 

defamation  defined,  10. 

libt^l  and  slander  defined,  10. 

slander  defined,  11. 

privileged  publication  defined,  11. 

what  personal  rights  forbid,  11. 

rights  to  use  force,  when,  11. 

PROMISSORY  NOTES,  345. 

PROPERTY,  35. 
Nature  of  property^  36. 
property  defined,  35. 
ownership  defined,  36. 
property  may  consist  of  what,  46. 
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when  animals  subject  to  ownership,  36. 

real  property  defined,  36. 

land  defined,  36. 

fixtures  to  land  defined,  36. 

appnrtenances  to  land  defined,  36. 

all  property  not  real  is  personal,  36. 

Cywnersliip^  36. 

all  property  has  an  owner,  37. 

of  what  the  state  is  owner,  37. 

who  may  own  property,  37. 

ownership  either  absolute  or  qualified,  38. 

when  ownership  is  absolute,  38. 

when  qualified,  38. 

ownership  by  single  person,  how  'designated,  38. 

ownership  by  several  persons,  how  designated,  38. 

joint  interest  defined,  38. 

partnership  interest  defined,  38. 

interest  in  common  defined,  38. 

what  interests  are  in  common,  38. 

difltrent  kinds  of  interest  in  property,  39. 

present  interest  defined,  39. 

future  interest  defined,  39. 

perpetual  interest  defined,  39. 

limited  interest  defined,  39. 

future  interest,  what,  39. 

when  fnture  interest  is  vested,  39. 

when  future  interest  contingent,  39. 

future  interest  not  void,  when,  39. 

posthumous  children,  entitled  when,  39. 

how  future  interests  to  pass,  39. 

expectancy  of  heir  not  denied  an  interest,  39. 

when  interests  denominated  estates,  40. 

interests  in  real  property  have  certain  application  to 

interests  in  personal  property,  40. 
what  interests  recognized  by  law,  40. 
when  time  of  enjoyment  may  begin  or  end,  40. 
conditions  defined,  40. 
when  conditions  precedent  void,  40. 
conditions  restraining  marriagevoid,  40. 
other  conditions  void,  40. 
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power  of  alienation,  how  long  suspended,  41. 

when  future  interest  void,  41. 

certain  restrictions  limited,  41. 

disposition  of  income,  how  governed,  41. 

certain  directions  void,  42. 

accumulation  of  income  directed  by  will,  42. 

when  other  directions  partially  void,  42. 

minors  income,  how  applied,  42. 

owner  of  a  thing  owns  what,  42. 

in  certain  cases  to  whom  income  belongs,  4^]. 

when  future  interest  defeated,  43. 

when  future  interest  not  defeated,  43. 

income  defined,  44. 

when  limitation,  &c.,  created,  44. 

Heal  Properiy^  how  governed,  44. 

estates  in  real  property  enumerated,  45. 
estate,  when  fee  simple,  45. 
abolition  of  estates  tail,  4G. 
certain  remainders  in  fee  valid,  40. 
estates  of  inheritance;  for  years;  at  will:  defined,  •!(?. 
when  estate  is  freehold,  46. 
when  future  estate  may  be  limited,  46. 
reversion  defined,  46. 
when  future  estate  called  a  remainder,  46. 
when  contingent  remainder  in  fee  created,  47. 
remainders,  future  and  contingent  estates  howj  cre- 
ated, 47. 

suscessive  estates  for  life  cannot  be  limited,  47. 
when  remainder  cannot  be  created  upon  estate,  47. 
when  remainder  takes  eflFect,  47. 
contingent  remainder  not  created,  unless,  47. 
limitation  of  remainders,  48. 

when  heirs  are  entitled  to  take  by  virtue  of  remain- 
der, 48. 

when  certain  remainder  takes  effect,  48. 
effect  of  power  of  appointment,  48. 
when  tenancy  may  be  terminated,  48. 
notice  of  termination  to  be  in  writing,  49. 
when  landlord  may  so  enter,  49. 
re-entry,  when  made,  49. 
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action  for  possession,  maintained  when,  49. 

what  land  servitudes  may  be  attached  as  easements,  49. 

easements,  50. 

<*ertain  land  burdens  may  be  granted,  50. 

dominant  tenement,  60. 

servient  tenement,  50. 

servitude,  by  whom  created,  50. 

servitude,  by  w^hom  held,  50. 

extent  of  servitude,  how  determined,  50. 

in  case  of  partition,  burden  how  apportioned,  50. 

owner  of  future  estate  lo  use  easements,  50. 

owner  of  estate  may  maintain  action,  51. 

owner  of  servient  tenement  may  maintain  action,  51. 

when  servitude  is  extinguished,  51. 
IthfTiis  of  Ovyners^  52. 

interest  of  own>er  of  land  in  water,  52. 

rights  of  owner  of  life  estate,  52. 

rights  of  tenant  for  years,  52. 

rights  of  grantee,  53. 

rights  of  lessee,  <S:c.,  63. 

recoveiy  of  fent  due  on  life  lease,  53. 

who  may  maintain  action  for  injuries,  53. 
Boundaries^  54. 

line  traces,  54. 
OUligatians  of  Owners^  55. 

Uses  and  Trusts^  55. 

when  person  has  legal  estate  in  real  property,  50. 

how  disposition- of  real  property  to  be  made,  56. 

trust  must  be  WTitten,  &:c.,  56. 

when  transfer  fraudalent  against  creditors,  57. 

express  trusts  when  may  be  created,  57. 

when  purpose  for  creating  express  trust  ceases,  what,  59. 

P&ioerSy  59. 

power  defined,  60. 

general  power,  61. 

special  power,  61. 

other  powers,  61. 

when  powder  irrevocable,  62. 

powder  of  sale  in  mortgage,  62. 


PnOFEBTY—Cbntinued. 

maiTied  woman's  powers,  62. 

execution  of  power  by  will,  63. 

when  authors  directions  may  be  disregarded,  6J]. 

when  must  be  obsen  ed,  63. 

authority  of  married  women,  64. 

fraud,  66. 

certain  powers  create  fee,  65. 
power  to  make  leases,  66. 
trust  powers  imperative,  67. 
how  certain  powers  construed,  67. 
when  court  to  execute  power,  67. 

Personal  Property^  68. 
law  governing  it,  68. 

Things  in  actimj  69. 

things  in  action  defined,  69. 
shipping,  70. 
ship  defined,  70. 
navigation,  rules  of,  71. 
collisions,  71. 

breaches  of  rules  of  navigation,  72. 
loss,  72.  •  • 

Corporoiions^  73. 

corporations,  how  created,  73. 
name,  74. 

public  corporations,  74. 
private  corporations,  74. 
what  is  a  charter,  74. 
number  of  corporators,  75. 

for  what  purposes  corporations  may  be  formed,  75. 
charter,  what  to  state,  76. 
banking  and  insurance,  76. 
petition,  76. 

county  commissioners  to  examine  petition,  etc.,  77. 
when  corporation  formed,  77. 
Corporate  Stock,  78. 
subscriptions,  78. 
transfers,  78. 
over  issue  dividends,  78. 
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Corporate  PotoerSy  79. 

meetings  of  public  corporations,  80. 
by-laws,  80. 

banking  powers  restricted,  80. 
liability  of  stockholders,  81. 
quorum,  81. 

foreign  corporation,  81. 

C/oUeges  and  cities,  81.  • 

school  officers,  82. 
J>molution  of  Corpm  aiiiyiis,  82. 

revival  of  corporations,  83. 
Proditcls  of  the  Mind,  83. 

joint  authorship,  83. 

effect  of  publication,  88. 

private  writings,  84. 

trade  marks,  84. 

good  will,  84. 

title  deeds,  84. 
Acquisition  of  Propeiiy,  85. 

occupancy,  85. 
Accession,  86. 

fixtures,  allusion,  etc.,  86. 

islands,  etc.,  87. 

possession  to  personal  property,  87. 
possession  to  personal  property,  88. 
Transfer,  89. 

transfer  defined,  90. 
what  may  be  transfen-ed,  90. 
mode  of  transfer,  91. 
grants,  how  inteii)reted,  92. 
limitations,  92. 
irreconcilable  provisions,  92. 
effect  of  transfer,  93. 
Transfer  of  Real  Property,  93. 
mode  of  transfer,  Qi. 
form  of  deed,  94. 
effect  of  transfer,  96. 


tenants  liabilities,  96. 
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FROFERTY—Cantinmd. 

Tramfers  of  Real  Property,  96. 

mode  of  transfer,  96. 
when  in  writing,  96. 
what  operates  as  a  transfer,  97. 
GifU,  97. 

definition,  how  made,  etc.,  98. 
gift  in  view  of  death,  98. 

Recording  Transfeis^  98. 

what  may  be  recorded,  99. 
.  acknowledgment  of  instrument,  99. 
n)ode  of  recording,  99. 
duties  of  clerk,  100. 

proof  and  acknowledgments  of  instrument,  100. 

effect  of  recording,  103. 

conveyance  defined,  103. 
Unlaioful  TransferSy  104. 

purchasers  in  good  faith  not  affected,  105. 
Wills,  106. 

who  may  make  will,  107. 

who  incompetent,  107. 

different  kinds  of  will,  107. 

how  executed,  108. 

codicil,  108. 

change  of  clomicil,  108. 
with  whom  wills  to  be  deposited,  109. 
when  to  be  opened,  109. 
revocation,  109. 
revocation,  110. 
'   non-revocation,  110. 

revocation  of  codicils.  111. 

witness  ineligible  to  take  under  will,  111. 

witness  may  succeed,  when,  112. 

creditor  competent  witness,  112. 

wills,  interpretation,  112. 

intention  to  be  carried  out,  113. 

rules,  113.  ^ 

words,  how  taken,  113. 

other  matters,  114. 
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mistakes,  etc.,  115. 
conditions,  116. 

legacies,  how  distinguished,  117. 
annuities,  117. 
debts,  abatements,  etc.,  118. 
heirs,  executors,  etc.,  119. 
revocations,  120. 

Succession^  120. 

succession  defined,  121. 

who  first  succeeds,  121. 

personal  representations,  121. 

certain  property  not  deemed  assets,  122. 

order  of  succession,  122. 

order  of  succession,  128. 

several  heirs,  how  to  hold,  124. 

dower  abolished,  124. 

property  in  common,  joint  partnership,  etc.,  124. 

half  blood  relations,  125. 

aliens,  125. 

illegitimates,  125. 

posthumous  relations,  126. 

when  territory  succeeds,  126. 

PERSONAL  PROPERTY,  68. 

PUBLIC  LANDS,  4. 

section  3,  line  11,  act  approved  April  80th,  1862,  amen- 
ded, 4. 

RAILROADS,  574. 
St.  Paul  &  Pacfjic  Railroad  Company,  574 

rights  conferred  by  legislature  of  Minnesota,  574. 
said  rights  ratified,  574. 
Dakota  &  Northwestern  Railroad,  579. 
asking  for  grant  of  lands,  579. 

requesting  all  railroad  companies  to  report  to  legisla- 
ture, 581. 

REAL  ESTATE,  44,  520. 

in  whom  title  vested  in  religious  bodies,  520. 
transfers  declared  legal,  521. 
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REAL  PROPERTY,  2. 

plaintiff  in  action,  to  give  bonds,  when,  2. 

REGISTER  OF  DEEDS,  409. 
RELIGIOUS  BODIES,  520. 
RESPONDENTIA,  321. 
RELIEF,  species  of,  348. 

persons  suffering  detriment,  349. 

damages  and  interest,  350. 

exemplary  damages,  360. 

damages  for  breach  of  contract,  351. 

breach  of  promise  to  pay,  352. 

breach  of  agreement,  352. 

breach  of  warranty,  353. 

breach  of  carrier's  obligations.  354. 

breach  of  promise  of  niarriage,  354. 

damages  for  wrongs,  855. 

wrongful  occupation,  365. 

damages  for  seduction,  356. 

penal  damages,  356. 

tenant  wilfully  holding  over,  357. 

injuries  to  trees,  357. 

value,  how  estimated,  357. 

damages  to  be  reasonable,  358. 

specific  and  preventive  relief,  359. 

how  given,  359. 

judgment  for  possession  or  title  to  real  property,  3C0. 
judgment  for  delivery  of  personal  property,  361. 
when  performance  of  obligation  compelled,  361. 
remedy  mutual,  362. 
what  cannot  be  enforced,  862. 

agreement  to  se  11  property  by  one  who  has  no  title,  36^. 

revision  of  contracts,  864. 

rescission  of  contracts,  864. 

cancellation  of  instruments,  365. 

preventive  relief,  866. 

iiyunction  when  not  allowed,  866. 

ROADS,  552. 

from  Yankton  to  Fort  Thompson,  652. 
names  of  commissioners,  662. 
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their  duties,  652. 
may  appoint  substitutes,  553. 
may  employ  help,  553. 
expenses,  how  paid,  553. 
From  Canton  to  Tanlionj  553. 
names  of  commissioners,  553. 
route  of  road,  554. 

wlien  commissioners  shall  meet,  654. 

who  to  pay  expenses,  544. 

pay  of  commissioners,  554. 

report  of  commissioners,  554. 
Chanffing  Road  in  Union  County ^  555. 

names  of  commissioners,  555. 

part  of  road  vacated,  555. 

duty  of  commissioners,  555. 

who  to  pay  expenses,  555. 

plat  to  be  filed  by  commissioners,  556. 
From  Yankton  to  Sioux  FaUs^  556. 

names  of  commissioners,  556. 
when  to  repair  road,  556. 
pay  of  commissioners,  556. 
who  to  pay  expenses,  556. 
From  Rock  River  to  Tankton,  557. 
names  of  commissioners,  557. 
road  to  be  located,  when,  557. 
may  appoint  substitutes,  557. 
expenses,  how  paid,  557. 
pay  of  commissioners,  557, 
survey  or  to  file  plat,  567. 

SALE,  161. 

SECRETARY  OF  TERRITORY,  583. 

instructed  to  republish  certain  laws,  583. 
SELF  PROTECTION,  10. 
SEPARATION,  20. 
SERVANT,  31,  196. 
SERVICE,  190. 
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SCHOOLS,  521. 

election  of  superintendent  of  public  instraction,  521. 
oath,  &c.,  of  superintendent,  522. 
superintendent's  duties,  522. 
shall  make  report,  522. 
may  grant  certificates,  622. 
may  appoint  deputy,  522. 
compensation,  &c.,  of  superintendent,  522. 
general  and  special  duties  of   superintendent  de- 
fined, 523. 

how  to  distribute  his  annual  report,  523. 

teachers'  institute,  524. 

county  superintendent,  524. 

his  compensation  and  duties,  524. 

his  oath  and  bonds,  524. 

must  form  school  districts,  525. 

joint  districts,  525. 

statement  of  judge  of  probate,  525. 

school  moneys  apportioned  by  whom,  525. 

certain  text  books  must  be  used,  526. 

county  superintendent  shall  visit  schools,  526. 

his  account  for  services,  526. 

his  duty  to  see  clerk's  report  made,  527. 

shall  hold  public  examination,  527. 

county  superintendent's  duty  when  new  district  is 

formed,  527. 
duty  when  joint  district  is  formed,  527. 
when  voters  may  appeal,  527. 
other  duties  of  county  superintendent,  527. 
when  vacancy  of  county  superintendent  occurs,  628. 
annual  returns  of  county  superintendent,  528. 
district  clerk's  duty,  528. 
power  of  inhabitants  of  school  district,  528. 
who  entitled  to  vote,  629. 
when  to  be  challenged,  529. 

when  districts  organized,  and  manner  of  officers  elected 

signifying  acceptance,  630. 
director  presiding  officer,  531. 
district  clerk's  duties,  632. 
shall  draw  orders  and  calliineetings,  532. 
county  assessor's  duties,  533. 
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form  of  clerk's  report,  533. 
where  school  district  meetings,  533. 
officers  of  joint  districts,  530. 
school  district  officers,  530. 
powers  of  school  district,  530. 
annual  meeting,  580. 
when  held  and  how  called,  531. 
special  meetings,  531. 

proceedings  when  time  ot  annual  meeting  passes,  631. 
powers  of  qualified  voters,  531. 
bond  of  treasurer,  533. 
when  treasurer  to  be  appointed,  533. 
treasurer's  duties,  534. 
when  treasurer  becomes  defaulter,  534. 
responsibility  of  treasurer,  534. 
report  of  treasurer,  534. 
the  district  board  and  its  duties,  53b. 
district  schools,  to  whom  accessible,  536. 
branches  taught,  536. 
where  vacancy  occurs  in  board,  536. 
two  mill  tax  levied  for  support  of  schools,  536. 
taxes  for  school  purposes,  on  what  assessed,  536. 
district  clerk's  duties,'  536. 
when  district  board  may  value  real  estate,  537. 
the  command  of  the  warrant  to  tax  list,  537. 
when  treasurer  to  distrain,  537. 
where  warrant  can  be  executed,  537. 
district  treasurer's  duties,  538. 
county  treasurer's  duties,  538. 
errors,  how  corrected,  538. 
when  taxes  paid  by  tenant,  538.  * 
register  of  deeds  to  make  list  for  school  district,  538. 
.  graded  schools,  how  formed,  539. 
director's  powers,  539. 
union  district  entitled  to  funds,  539. 
may  levy  taxes,  539. 
where  clerk  shall  report,  539. 
treasurer  of  union  district,  540. 
public  schools  in  cities  entitled  to  moneys,  540. 
graded  schools  in  single  districts,  540. 
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duties  of  county  treasurer,  540. 

where  county  treasurer  refuses  to  deliver  moneys,  540. 
teacher  to  make  report,  540. 
false  report  of  clerk,  541. 
clerk's  refusal  to  deliver  books,  541. 
when  tax  to  be  levied  against  district  to  pay  judg- 
ment, 541. 
jurisdiction  of  justices,  541. 
pay  of  district  oflBcers,  541. 

penalty  for  refusing  to  serve  as  school  officers,  541. 
how  fines  to  be  collected,  542. 

how  school  moneys  that  are  donated  disposed  of,  542. 

FormSy  542. 

of  notice  of  first  meeting,  542. 
of  notice  of  annual  meeting,  543. 
of  order  on  district  treasurer,  548. 
of  bond  of  district  treasurer,  543. 
of  warrant  for  collection  of  tax,  544. 
of  vouchers,  544. 

of  contract  between  district  and  teacher,  544. 

of  annual  report  of  treasurer,  544.  * 

of  report  of  district  clerk,  545. 

of  teacher's  certificate,  546. 

of  deed  of  school  property,  546. 

redistricting  counties,  547. 

teachers  institute,  when  held,  548. 

district  clerk  must  notify  county  clerk  of  tax  voted,  648. 

certain  acts  repealed,  548. 


SLANDER,  10. 
SUCCESSION,  120. 
SURETYSHIP,  298. 
SUPREME  COURT,  412. 
SURVEYING,  549. 

prescribing  a  mark  to  be  used  by  county  surveyors,  649. 
limiting  cost  of  mark,  549. 


SHIPPING,  70. 
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TOWNSHIPS,  576. 
Union  County  ^ 

boundaries  of  Virginia  township,  576. 
boundaries  of  Prairie  township,  577. 
boundaries  of  Spink  township,  577. 
what  officers  to  be  elected,  577. 
this  act  not  to  impair,  what,  577. 

TELEGRAPH  LINES,  551,  575. 

penalty  for  injuring  telegraph  lines,  551. 

Yankton  county  commissioners  authorized  to  lejise 


commissioners  shall  execute  and  deliver  leage,  576. 
TRANSFER,  90. 

TREASURER  AND  AUDITOR,  550. 
where  to  hold  their  offices,  650. 
notices  to  be  published,  550. 
repeal  of  conflicting  acts,  550. 

TRUST,  221. 
WARDS,  28. 
WILLS,  106. 
VACANCIES,  411. 


right  of  way,  575. 
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